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DEPARTMENT OF AGRICULTURE 


Animal and Plant Health inspection 
Service 


7 CFR Part 330 


[Docket No. APHIS-2006-0051] 


Aquatic Snails; Permit Requirements 
for Importation and Interstate 
Movement 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Policy statement. 


SUMMARY: This document gives notice 
that we intend to begin consistently and 
routinely requiring that a permit must 
accompany all aquatic snails that are 
imported into the United States or that 
are moving interstate. We also intend to 
consistently require that shipments of 
aquatic snails, as with all other plant 
pests imported under permit, be subject 
to inspection and to begin routinely and 
consistently inspecting shipments of 
aquatic supplies or plants that may 
contain aquatic snails. This action is 
necessary in order to prevent the 
importation or interstate movement of 
certain species of aquatic snails which, 
if released into the environment, can 
become destructive agricultural pests. 


DATES: Effective Date: April 5, 2006. 


FOR FURTHER INFORMATION CONTACT: For 
information regarding import permits, 
contact Dr. Michael J. Firko, Director of 
Permits, Registration, and Imports, PPQ, 
APHIS, 4700 River Road Unit 133, 
Riverdale, MD 20737-1231; (301) 734— 
8758. For information concerning 
inspection of commodities, contact Mr. 
William Thomas, Director, Quarantine 
Policy, Analysis and Support, PPQ, 
APHIS, 4700 River Road Unit 60, 
Riverdale, MD 20737-1236; (301) 734— 
5214. 


SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 7 CFR part 330 
prohibit or restrict the importation into 
the United States or the interstate 
movement of plant pests and the 
movement of means of conveyance, 
earth, stone and quarry products, 
garbage, and certain other articles to 
prevent the introduction and 
dissemination of plant pests into and 
within the United States. The 
regulations in part 330 identify snails 
among the organisms considered to be 
plant pésts. 

The regulations contained in 
“Subpart-Movement of Plant Pests,” 

§§ 330.200 through 330.212 (referred to 
below as the regulations), restrict or 
prohibit the importation or interstate 
movement of plant pests. Section 


_ 330.200 specifies that a permit is 


required for the intentional movement 
of any plant pest into or through the 
United States. Section 330.203 provides 
that permits may include any conditions 


. which, in the opinion of the Deputy 


Administrator, are necessary to prevent 
dissemination of plant pests into the - 
United States or interstate. Such 
conditions may vary, but may include 
requirements for inspection of the 
premises where the plant pests are to be 
handled after their movement under 
permit to determine whether the 
facilities are adequate to prevent plant 
pest dissemination. 

While we have considered snails to be 
plant pests for decades, we have not 
routinely enforced permit and 
inspection requirements for aquatic 
snails, particularly those moving 
interstate. Most aquatic snails imported 
into the United States are imported for 
use in aquariums, often as part of 
shipments of aquarium supplies such as 
fish or plants. Other aquatic snails are 
inadvertently imported as‘“‘hitchhikers”’ 


in shipments of other aquatic supplies 


or plants. The majority of aquatic snails 
moving interstate are moved as pets or 
for sale as pets. 

Before plastic aquarium plants 
became popular among aquarium 
owners, plant-feeding snails were 
undesirable for aquarium use. Importers 
of aquarium plants did not intentionally 
import them and were vigilant about 
inspecting shipments to prevent 
“hitchhikers.” As a result, imports of 
plant-feeding snails were insignificant 
and did not present a risk to U.S. 
agriculture. However, the widespread 


use of plastic aquarium plants has led 

to an increase in the use of such aquatic - 
snails in aquariums as pets. Importers 
are also less concerned by aquatic snails 
being imported in shipments of 
aquarium supplies. In addition, more 
aquatic snails are now being sold and 
moved interstate, often from areas 

where exotic aquatic snails have become 
established. 

Some of the most damaging of these 
aquatic snails, and most popular among 
aquarium owners, are the channeled 
apple snails (Pomacea canaliculata 
complex), or other species of Pomacea. 
Channeled apple snails, as well as other 
species of Pomacea, pose a significant 
threat to U.S. agriculture, especially rice 
crops. In southeast Asia, several 
channeled apple snail species were 
intentionally introduced as a food item 
in the early 1980s. Instead of becoming 
a useful food source, however, many 
snails either escaped or were released 
into nearby rice fields. In addition to 
causing millions of dollars of rice crop 
damage annually in Taiwan, Japan, the 
Philippines, China, Korea, and other 
southeast Asian countries, the snail was 
found to carry Angiostrongylus 
cantonensis, a parasite nematode that 
causes potentially lethal eosinophilic 
meningitis, a disease of humans and 


- other animals. 


During the early 1990s, fish farmers in 
the Cibao region of the Dominican 
Republic intentionally introduced 
channeled apple snails to control algal 
and macrophytic buildup in their 
ponds, Within a few months, the snails 
escaped into the surrounding rice- 
producing area. By 1997, about 40 
percent of the Dominican rice- 
producing areas were infested, with 
crop losses in some areas estimated at 
75 percent or more. 

Channeled apple snails are also now 
established in regions of the United 
States. In Hawaii, the channeled apple 
snail was first reported in 1989. Since 
then, it has spread to several islands in 
the Hawaiian archipelago, including 
Maui, Kaua'i, O'ahu, Hawai'i, and 
Lana‘i, where it has become a serious 
pest of taro. The snail was first reported 
in Florida in 1998 and is believed to be 
established in Collier, Hillsborough, 
Palm Beach, and Pinellas Counties. In 
California, the channeled apple snail 


emerged in 1998 in San Diego County, 


and isolated populations have 
subsequently been reported in several 
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other areas of the State. So far, however, 
California’s rice-growing regions are not 
affected. Additionally, channeled apple 
snail infestations in Texas, which were 
previously confined to the American 
Canal south of Houston, appear to have 
spread to areas of active rice production 
as a result of Tropical Storm Alison in 
2001. The effects of this introduction are 
known. 

Allowing further imports of the 
channeled apple snail and other aquatic 
snails would increase the number of 
potentially invasive snails in the United 
States beyond the rate of natural 
increase and spread and would increase 
the damage the snails do to the 
environment, as well as the likelihood 
that they will spread into areas beyond 
where they are already found. This 
would make it more difficult and 
expensive to control and eradicate them. 

Preventing the introduction and 
dissemination of destructive aquatic — 
snails is difficult for a number of 
reasons. The distinction between 
species and species complexes is 
blurred and the biology of various snail 
taxa is generally poorly understood. 
Currently, only one species of apple 
snail, Pomacea bridgesii, appears to be 
innocuous. However, even to a well- 
trained eye, these snails appear 
remarkably similar to the extremely 
destructive channeled apple snails. In 
addition, immature snails imported in 
shipments of aquarium plants can be | 
difficult to find during routine 
inspections. 

Routinely and consistently enforcing 
the regulations with respect to aquatic 
snails will help prevent the introduction 
and spread of apple snails and many 
other Pomacea species not established 
in the United States, as well as prevent 
the introduction and spread of the snails 
from one region of the country to other, 
uninfested regions. Further, it is 


’ unlikely that we would issue permits for 


the importation or interstate movement 
of species of Pomacea, except 
specimens of P. bridgesii. As stated 
above, even to a well-trained eye, P. 
bridgesii can appear very similar to the 
destructive channeled apple snail, 
particularly when the snail is immature. 
Therefore, we would require, as a 
permit condition, that the P. bridgesii be 
a minimum of 1.4 inches (3.5 cm) long. 
Establishing a minimum length for 
import and interstate movement of P. 
bridgesii will allow inspectors to more 
easily confirm the species of the snail in 
question. 


We further intend to begin 
consistently and routinely enforcing the 
regulations to require that a permit 
accompany all aquatic snails moving 
into or through the country and will 
increase the level of inspection of 
shipments of aquarium supplies and 
plants offered for entry into the United 
States to look for evidence of aquatic 
snails. We are issuing this policy 
statement to ensure that affected 
importers, shippers, and members of the 
public are made aware of these 
requirements. Any shipment found to 
contain aquatic snails for which a 


- permit has not been issued will be 
subject to administratively approved 


procedures to prevent the dissemination 
of the snails. These procedures can vary, 
but may involve seizure, quarantine, 
exportation, return to shipping point of 
origin, destruction, or other disposal. 
These actions are necessary to prevent 
new introductions of exotic snails and 
increases in the existing populations of 
destructive aquatic snails. This notice is 
intended to alert affected importers and 
other shippers as well as members of the 
public that we intend to enforce these 
regulations on a consistent, uniform 
basis. 


Economic Considerations and Analysis 


Most aquatic snails imported into the 
United States are destined for aquarium 
use and often consist of part of a larger 
shipment of aquarium supplies. Aquatic 
snails are also imported unintentionally 
(i.e., as hitchhikers) in shipments of 
aquatic plants. Aquatic snails could 
pose both animal and human health 
risks, because they may be infested with 
parasites, such as liver flukes. , 
Unfortunately, some aquarium owners 
dispose of unwanted snails by dumping 
them in local waterways or sewage 
systems, where the snails can survive. 
Destructive aquatic snails, if released 
into the environment, could become - 
established as major pests of agricultural 
crops such as rice. In addition, as apple 
snails have both lungs and gills and can 
therefore survive out of water for 
months at a time, any endangered or 
threatened plant species living in or 
near infested waters could be directly 
affected. 

To prevent destructive aquatic snails 
from being imported into the United 
States and from being moved interstate, 


APHIS needs to enforce permit ahd 


inspection requirements for aquatic 


- snails. This policy statement does not 


entail new regulatory requirements; 
rather, it is intended to communicate 
the Agency’s intent to consistently and 
routinely enforce the provisions of the 
existing regulations. 

Between 2002 and 2004, the value of 
U.S. imports of live aquatic supplies 
including snails increased by about 9 
percent, whereas U.S. imports of 
mollusks (including freshwater snails) 
and nondestructive snails increased in 
value by 11 and 28 percent, respectively 
(table 1). Thus, snail imports are 
growing at a more rapid rate than are 
imports of live aquatic supplies 
generally.’ 


TABLE 1.—VALUE OF U.S. IMPORTS OF SELECTED LIVE AQUATIC SUPPLIES 


[In U.S. dollars] 


Live aquatic supplies 


HS 6-digit code 2002 


2003 


% change . 


2004 2001-2004 


Aquatic invertebrates: 
Crustaceans 
Mollusks (fresh water snails, clams, etc.) 
Snails, non-destructive (Gastropoda) 

Other aquatic supplies: 

Ornamental fish 
Corals and seashells 


030600 
030700 
030760 


$4, 136,004,000 
427,218,000 
806,000 


030110 
050800 


39,658,000 
10,437,000 


$4,623,263,000 
482,416,000 


41,324,000 
11,099,000 


$4,490,191,000 

474,551,000 
909,000 1,032,000 
43,762,000 
11,529,000 


Source: U.S. Department of Commerce, U.S. Census Bureau, Foreign Trade Statistics, Harmonized Standard codes 4-digit and 6-digit. 


Destructive aquatic snails can feed on 
young rice seedlings and spread through 
the extensive irrigation networks of U.S. 
rice-growing regions. Rice production in 


the United States is concentrated in six * 


regions: The Arkansas Grand Prairie, 
northeastern Arkansas and the bootheel 


of Missouri, the Mississippi River Delta 


(in Arkansas, Mississippi, and northeast 
Louisiana), southwest Louisiana, the 
coastal prairie of Texas, and the 
Sacramento Valley of California. These 


| 
\ 
ie 
+11.08 
—_ +10.46 
| 
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six States account for 99.5 percent of 
U.S. rice production (table 2).1 
Arkansas, with more than 48 percent of 
U.S. rice acreage, produces more rice 
than any other State (i.e., 50 percent). 
California has the second largest 
production, more than 16 percent of the 
U.S. rice crop, and the highest yields in 
the United States. Louisiana has the 
third largest production, accounting for 
about 14 percent of the U.S. rice crop. 
Mississippi and Texas rank fourth and 


fifth in both area and production, 
accounting for 7 percent to 8 percent of 
U.S. rice production. Missouri accounts 
for about 5 percent of U.S. production. 
Florida is a minor rice producer, with 
less than 1 percent of U.S. production. 
In Florida, rice is grown as a rotation 
crop with sugarcane and vegetables 
around the southern and eastern shores 
of Lake Okeechobee. Although Florida’s 
rice production is not large, the 
Everglades and other natural areas are 


susceptible to the introduction of 
destructive snails. 


In the major U.S. rice producing 
States plus Florida, over 3 million acres 
are planted with rice (table 2). These 
same States account for approximately 
32 percent of aquatic/pet supply stores 
and sales in the country. In 2002, the 
annual sale revenue of aquatic/pet 
supply stores in these rice-producing 
States was over $1.7 billion. 


TABLE 2.—U.S. RICE PLANTED AREA AND AQUATIC SUPPLY STORES, 2003 


State 


Rice 


Aquarium/pet and pet supplies 
stores 


Acres planted 


Production - 
(in cwt) 


Number of stores | Value of sales 


Arkansas 


California 


Louisiana 


Mississippi .. 


Missouri ... 


Texas 


Sum of 6 States 


95,860,000 48 
38,624,000} 
26,397,000 81 
15,912,000 33 
10,484,000 
11,880,000 


$18,228,000 

880,936,000 

22,756,000 

_ 15,289,000 
101,257,000 

354,954,000 


1,093 


153 
431 


Florida 


Sum of 7 States 


187,387,000 
958,000 


1,839 
584 


1,393,420,000 
340,730,000 


- 3,014,864 


United States 


188,345,000 


12,423 | 11,734,150,000 


3,014,864 


188,345,000 


7,629 5,492,749,000 


Sources: USDA/Economic Research Service/ Rice Outlook 2005 and U.S. Economic Census 2002, NAICS 453910; University of Florida, IFAS 
Extension, “An Overview of the Florida Rice Industry,” Schueneman, T.J., and C.W. Deren. 


132% of U.S. total. ‘ 


U.S. rice producers would bear direct 
costs of controlling destructive aquatic 
snails introduced into rice-growing 
regions, as well as costs of replanting 
after initial destruction of seedlings by 
the snails and rice yield losses. By 
acting to prevent the importation and 
interstate movement of destructive 
aquatic snails, U.S. rice-growing regions 
and susceptible natural areas such as 
the Everglades will be better protected 
from possible infestations. For the U.S. 
rice industry, potential rice yield losses 
and costs of eliminating infestations 
will be avoided. 

Retail aquarium/pet stores are 
classified under North American 
Industry Classification System (NAICS) 
code number 453910. According to the 
2002 Economic Census, there were 
_ 7,629 such stores in the United States, 
with $5.5 billion in annual sales. Of 
these pet/aquarium supply stores, 2,423 
with $1.73 billion in annual sales were 
in rice-producing States. 

It can be assumed that nearly all 
aquariums and aquatic supplies are sold 
in pet/aquarium stores. We do not have 
information on how many of these 
stores are small entities, but clearly 


1 Source: National Agricultural Statistics Service, 
USDA. a 


most have annual sales revenue well 
below the SBA small entity threshold 
for pet stores of $5 million (NAICS 
453910); the average pet/aquarium store 
had annual sales revenue of about 
$720,000 in 2002. Even though most 
pet/aquarium stores may be classified as 
small entities, we anticipate a minimal 
economic impact on the domestic pet 
industry. Fulfilling the permit and other 
requirements of the regulations with 
regard to aquatic snails will not _ 
noticeably increase costs to potential 
importers. In fact, importers will be 
assured that their shipments do not 
contain snails they did not intend to 
import. Further, consumers who 
purchase aquatic supplies will not 


’ receive destructive aquatic snails that 


might damage their home aquarium 
environments. Subsequently, there is 
less of a risk of consumers releasing 
destructive aquatic snails into 
waterways where they may spread to 
damage rice crops or delicate 
ecosystems. There are multiple 
important benefits of this action that 
outweigh any potential economic 
consequences. 


Therefore, we intend to begin | 
consistently enforcing the regulations in 
§§ 330.200 through 330.212 with regard 
to aquatic snails in order to prevent the 
introduction and dissemination of 
destructive aquatic snails. 

Authority: 7 U.S.C. 450, 7701-7772, 7781-— 
7786, and 8301-8317; 21 U.S.C. 136 and 
136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80, and 
371.3. 

Done in Washington, DC, this 30th day of 
March 2006. 

Elizabeth E. Gaston, 


Acting Administrator, Animal and Plant 
Health Inspection Service. 


[FR Doc. 06-3297 Filed 4—4—06; 8:45 am] 
BILLING CODE 3410-34-P 
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DEPARTMENT OF AGRICULTURE 
7 CFR Part 905 
[Docket No. FV05-905-2 FIR] 


Oranges, Grapefruit, Tangerines, and 
Tangelos Grown in Fiorida; Modifying 
Procedures and Establishing 
Regulations To Limit Shipments of 
Small Sizes of Red Seediess Grapefruit 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Final rule. 


SUMMARY: The Department of 
Agriculture (USDA) is adopting, as a 
final rule, with changes, an interim final 
rule limiting the volume of sizes 48 and 
56 red seedless grapefruit entering the 
fresh market and changing the 
procedures used for this purpose under 
the marketing order for oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida (order). The order is 
administered locally by the Citrus 
Administrative Committee (Committee). 
This rule continues in effect the action 
modifying the way a handler’s average 
week is determined if crop conditions 
limit shipments from any of the three 
prior seasons. However, this final rule 
amends the interim final rule by 
removing the weekly percentages 
established for the first 22 weeks of the 
2005-2006 season which began 
September 19, 2005, while maintaining 
the reporting requirement for small- 
sized red seedless grapefruit. The 
Committee voted to remove the weekly 
percentages following the crop losses 
from Hurricane Wilma. This action 
should provide more red seedless 
grapefruit for shipment to the fresh fruit 
market. 

DATES: Effective Date: May 5, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Doris Jamieson, Southeast Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA; 
Telephone: (863) 324-3375, Fax: (863) 
325-8793; or George Kelhart, Technical 
Advisor, Marketing Order 
Administration Branch, Fruitand ~ 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; 
Telephone: (202) 720-2491, Fax: (202) 
720-8938. 
Small businesses may request 
information on complying with this 
“regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 


Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720- 
2491, Fax: (202)720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 84 and Marketing Order No. 905, 
both as amended (7 CFR part 905), 
regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, hereinafter referred to 
as the “order.” The order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.€. 601-674), hereinafter referred to 
as the “Act.” 

USDA is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under . 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. 

The Act provides that the district 
court of the United States in any district 
in which the handler is an inhabitant, 
or has his or her principal place of 
business, has jurisdiction to review 
USDA’s ruling on the petition, provided 
an action is filed not later than 20 days 
after the date of the entry of the ruling. 

This rule finalizes, with changes, an 
interim final rule published in the 
Federal Register on September 14, 2005 
(70 FR 54235). That rule modified the 
procedures used to limit the volume of 
sizes 48 (3%6 inches minimum 
diameter) and 56 (35/46 inches minimum 
diameter) red seedless grapefruit 
entering the fresh market under the 
order. It provided that if crop conditions 
limit shipments from any of the three 
prior seasons, a prior season or seasons 
can be substituted in the three-season 
average. It also instituted weekly 
percentages for the first 22 weeks of the 
2005-2006 season beginning September 
19, 2005. The Committee unanimously 
recommended these actions at a meeting 
held on May 10, 2005. 


This final rule continues in effect the 


- action modifying the way a handler’s. 


average week is determined if crop 
conditions limit shipments from any of . 
the three prior seasons. However, this 
final rule amends the interim final rule 
by removing the weekly percentages 
established for the first 22 weeks of the 
2005-2006 season which began 
September 19, 2005. At a meeting held 
November 3, 2005, the Committee voted 
11 in favor and 7 opposed to remove the 
weekly percentages following the crop 
lossés sustained from Hurricane Wilma. 
Those opposed believed that the 
percentages should continue in spite of 
the crop losses. This action provides 
more red seedless grapefruit for 
shipment to the fresh-fruit market. 
While the Committee recommended the 
removal of the weekly percentages, the 
Committee also voted unanimously to 
maintain the reporting requirement for 
small sizes so that it could obtain a 
clearer picture of market behavior 


following two consecutive years of crop 


damage and losses caused by adverse 
weather. 

Section 905.52 of the order provides 
authority to limit shipments of any 
grade or size, or both, of any variety of 
Florida citrus. Such limitations may’ 
restrict the shipment of a portion of a 
specified grade or size of a variety. 
Under such a limitation, the quantity of 
such grade or size a handler may ship 
during a particular week is established 
as a percentage of the total shipments of 
such variety shipped by that handler 
during a prior period, established by the 
Committee and approved by USDA. 

Section 905.153 of the regulations 
specifies procedures for limiting the 
volume of small red seedless grapefruit 
entering the fresh market. These 
procedures specify that the Committee 
may recommend that only a certain 
percentage of sizes 48 and 56 red 
seedless grapefruit can be made 
available for fresh shipment for any 
week or weeks during the regulatory 
period. The regulation period is 22 
weeks long and begins the third Monday 
in September. Under such a limitation, 
the recommended percentage is applied 
to each handler’s average week to 
determine the quantity of sizes 48 and 
56 red seedless grapefruit the handler 
may ship. The average week constitutes 
the prior period specified in § 905.52. 
Therefore, an average week is calculated 
for each handler. : 

Prior to the issuance of the interim 
final rule, an average week had to be 
calculated using the immediately 
preceding three seasons. The interim 
final rule added provisions to § 905.153 
providing that if crop conditions limit 
shipments from any of the three prior 
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seasons, a prior season or seasons can be 
used for computing the three-season 
average. 

An average week is calculated by 
adding the total red seedless grapefruit 
shipments by a handler during the 33- 
week period beginning the third 
Monday in September for the 
immediately preceding three seasons. 
This total was divided by three to 
establish an average season, and then 
divided by the 33 weeks in a season to 
derive the average week. When the 
Committee utilizes the provisions of 
§ 905.153 and establishes percentages 
for the regulatory period, a handler’s 
average week is multiplied by the 
applicable percentage to establish that 
handler’s allotment for shipping small 
red seedless grapotrunt during that 
particular week. 

In 2004, the major grapefruit growing 
regions in Florida suffered significant 
damage and fruit loss from multiple 
hurricanes. The official USDA crop _ 
estimate for the 2004—05 season 
reflected a 69 percent decrease from the 
previous season’s estimate. Fresh 
shipments of red grapefruit for the 
2004—05 season were reduced by more 
than 63 percent in comparison to the 
2003-04 season. Consequently, the 
percentage of size regulation was not 
utilized for the 2004—05 season. 

The Committee met May 10, 2005, to 
consider implementing a percentage of 
size regulation for red seedless 
grapefruit for the 2005-06 season. 
During its discussions, concerns were 
raised regarding the impact of the 2004— 
05 season when calculating a handler’s 
average week. Most handlers’ shipments 
reflected a significant decline in volume 
for the 2004-05 season, with some 
handlers shipping no volume at all due 
to the damage sustained by their 
packinghouses from the storms. The 
Committee believes using production 
figures from a season in which adverse 
crop conditions caused a reduction in 
the amount of fruit produced would 
distort the accuracy of a handler’s 
average shipments. Committee members 
agreed including the 2004—05 season in 
the calculation of a handler’s average 
week would result in averages that were 
not reflective of a handler’s average 
shipments. 

When a handler is fairly consistent in 
the amount of fruit shipped each season, 
one season of decreased volume has the 
potential to drastically reduce their 
shipment average. With the handler’s 
average week based on a three-season 
average, including a season such as last 
season could significantly lower the 
handler’s average week on which the 
percentage of size regulation is based. 


This is turn would decrease a handler’s 
allotment of small grapefruit sizes. 

Including the 2004—05 season in base 
calculations would have reduced the 
total base available to the industry by 
more than 20 percent. However, the 
impact on individual handlers could 
have been as great as reducing their base 
by a third. Therefore, the Committee 
voted unanimously to change § 905.153 
to exclude the 2004—05 season when 
calculating a handler’s average week for 
the 2005-06 regulation season. 

To accommodate this 
recommendation and provide a method 
to handle similar situations should they 
occur during future seasons, this rule 
amends § 905.153 to provide that should 


. shipments from any or all of the 


immediately preceding three seasons be 
limited because of crop conditions, the 
Committee could use a prior season or 
seasons when determining the three- 
season average for the purpose of 
calculating a handler’s average week. 
Under this change, the Committee will 
meet prior to the issuance of a 
percentage size regulation and 
determine which seasons are to be used 
to calculate a handler’s average week. 
This change gives the Committee some 
additional flexibility to account for 
adverse crop conditions and assists in 
providing an average reflective of a 
handler’s normal shipments. 

The interim final rule also established 
limits on the volume of sizes 48 (3%6 
inches minimum diameter) and 56 (35/6 
inches minimum diameter) red seedless 
grapefruit entering the fresh market by 
instituting weekly percentages for the 
first 22 weeks of the 2005-06 season. 
The rule established weekly percentages 
at 35 percent for the first six weeks 
(September 19, 2005 through October 
30, 2005), and 25 percent for weeks 
seven through 22 (October 31, 2005 
through February 19, 2006). The 
Committee unanimously recommended 
this action at its May 10, 2005, meeting. 
This action is similar to those taken in 
previous seasons. 

In making its recommendation, the 
Committee had taken into account an 
anticipated reduction in shipments due 
to the lingering effects from the 
hurricanes the industry experienced 
during the 2004—05 season. However, in 
October 2005, the industry experienced 
additional crop loss due to the effects of 
Hurricane Wilma. Shipments of red 
seedless grapefruit for 2005-06 are now 
estimated to be 10.5 million cartons, 
down from the 17 million originally 
estimated for the season. Further, the 
new estimate is close to 12 million 
cartons under shipments for the 2003— 
04 season, the most recent season not 
impacted by hurricanes. 


At its November 3, 2005, meeting, the 
Committee discussed the percentage of 
size rule which went into effect on 
September 19, 2005. The percentage of 
size regulation helps reduce the 
detrimental market effects of small-sized 
red seedless grapefruit over-supplies. 
With the substantial reduction of the red 
seedless grapefruit crop due to the 
impact of the hurricanes, the Committee 
believes that a percentage size 
regulation for 2005-06 is not needed. In 
fact, the Committee believes there may 
be an insufficient amount of fruit to 
supply demand. Because of the impact 
of the storms, there are less large-sized 
red seedless grapefruit available for the 
2005-06 season, so more of the smaller 
sizes will be needed to supply consumer 
demand. Consequently, the reasons for 
regulating the amount of small red 
seedless grapefruit entering the fresh 
market during the 2005-06 season are 
no longer applicable. 

As a result, the Committee 
recommended removing the weekly 
percentages set for the 22 weeks 
beginning September 19, 2005 and 
ending February 19, 2006. Section 
905.350 has been modified accordin 

However, during the discussion oF the 
weekly percentages, interest was 
expressed in support of maintaining the 
reporting requirement portion of the 
regulation during the 2005-06 season. 
Committee members agreed that 
continuing to collect shipping data on 
small sizes will provide useful 
information. This information can be 
used by handlers in making marketing 
decisions. Even though there is a 


_ reduced volume of red seedless 


grapefruit to supply the market, flooding 
the market with smaller sizes could still 
reduce the over all pricing of red 
grapefruit. Knowing the volume of small 
sizes shipped may assist handlers in 
making decisions that prevent an 
oversupply of small sizes of red 
grapefruit. Such decisions may help 
stabilize the pricing for all red grapefruit 
during the current season. 

Having access to this shipping 
information will also assist the 
Committee in maintaining yearly 
statistical information on small sizes. 
The Committee believes this 
information will be useful when 
considering establishing future 
percentage of size regulation. Knowing 
the volume of small sizes shipped 
during the 2005-06 season and its 
market impact may also help the 
Committee when considering 
implementing percentage size regulation 
during other crop reduced years. 
Therefore, the Committee recommended 
maintaining the reporting requirement 
for small sizes for the 2005-06 season 
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even though percentage size regulation 
has been discontinued. No changes to 
any provisions are needed to continue 
these reports for the remainder of the 
2005-06 shipping season. 

Section 8e of the Act requires that 
whenever grade, size, quality, or 
maturity requirements are in effect for 
certain commodities under a domestic 
marketing order, including grapefruit, 
imports of that commodity must meet 
the same or comparable requirements. 
This rule does not change the minimum 
grade and size requirements under the 
order, only the percentages of sizes 48 
and 56 red grapefruit that may be 
handled. Therefore, no change is 
necessary in the grapefruit import 
regulations as a result of this action. 
Final Regulatory Flexibility Analysis 

Pursuant to requirements sef forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
final regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their-own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 75 handlers 
of Florida grapefruit who are subject to 
regulation under the marketing order 
and approximately 11,000 growers of 
citrus in the regulated area. Small 
agricultural service firms, including 
handlers, are defined by the Small 
Business Administration (SBA) as those 
having annual receipts of less than 
$6,000,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000 
(13 CFR 121.201). 

Based on industry and Committee 
data, the average annual f.o.b. price for 
fresh Florida red seedless grapefruit 
during the 2003-04 season was 
approximately $7.58 per *s-bushel 
carton, and total fresh shipments for the 

2003-04 season are estimated at 24.7 
million cartons of red grapefruit. 
Approximately 25 percent of all 
handlers handled 75 percent of Florida’s 
grapefruit shipments. Using the average 
f.o.b. price, at least 80 percent of the 
grapefruit handlers could be considered 
small businesses under the SBA 
definition. Therefore, the majority of 
Florida grapefruit handlers may be 


classified as small entities. The majority 


‘of Florida grapefruit producers may also 


be classified as small entities. 

This rule finalizes, with changes, an 
interim final rule published in the 
Federal Register on September 14, 2005 
(70 FR 54235). This rule continues in 
effect the action changing the 
procedures used to limit the volume of 
sizes 48 and 56 red seedless grapefruit 
entering the fresh market by modifying 
the way a handler’s average week is 
determined. The change provides that if 
crop conditions limit shipments from 
any of the immediately preceding three 
seasons, a prior season or seasons can be 
used for the three-season average. In 
addition, this final rule amends the 
interim final rule by removing the 
weekly percentages established under 
the provisions of § 905.153 for the first 
22 weeks of the 2005-2006 season 
which began September 19, 2005, but 
maintains the reporting requirement for 
small sized red seedless grapefruit. This 
rule revises the provisions of §§ 905.153 
and 905.350. Authority for these actions 
is provided in § 905.52. In a vote of 11 
in favor and 7 opposed, and in a 
unanimous vote, the Committee voted to 
remove the weekly percentages and to 
maintain the reporting requirement, 
respectively, at a meeting on November 
3, 2005. Those opposed to discontinuing 
the percentage size regulation believed 
that the regulation should be continued 
even though the crop was significantly 
reduced by adverse weather. Those in 
favor believed that the crop was going 
to be so small that every acceptable 
piece of fruit was needed to meet market 
needs. 

The first action in this rule revises the 

rocedures in § 905.153 used in 
implementing percentage size 
regulations for small red seedless 
grapefruit under the order. These 
procedures will be applied uniformly 
for all handlers regardless of size. This 
action is not éxpected to decrease the 
overall consumption of red seedless 
grapefruit or result in any additional 
costs for the industry. 

Prior to this change, a handler’s 
average week, which is used as a base 
during percentage of size regulation, 
was Calculated using the immediately 
preceding three stasons. This change 
provides that should shipments from 
any or all of the three prior seasons be 
limited because of adverse crop 
conditions, the Committee could use a 


' prior season or seasons when 


determining the three-season average for 
the purpose of calculating a handler’s 
average week. This change provides the 
Committee with some additional 
flexibility to account for adverse crop 
conditions and assists in providing an 


average reflective of a handler’s normal 
shipments. 

Using shipment figures from a season 
where adverse crop conditions reduced 
the amount of fruit shipped would 
distort the accuracy of a handler’s 
average shipments. In 2004, the major 
grapefruit growing regions in Florida 
suffered significant damage and fruit 
loss from multiple hurricanes, reducing 
the official USDA crop estimate by 69 
percent from the previous season. Most 
handlers’ shipments reflected a 
significant decline in volume, with 
some handlers shipping no volume at 
all due to the damage sustained by their 
packinghouses from the adverse 
weather. . 

With the handler’s average week _ 
based on a three-season average, _ 
including a season such as last season 
could significantly lower the handler’s 
average week, decreasing a handler’s 
allotment of small size. Including the 
2004-05 season in base calculations for 
the 2005-06 season would reduce the 
total industry base available by more 
than 20 percent, with the possible 
reduction for individual handlers being 
as much as a third. 

Consequently, this change allows the 
Committee to provide additional 
allotment in seasons following years 
where the crop was reduced by adverse 
weather conditions. It allows the 
Committee to exclude those seasons, 
thus, providing an average week that 
more Closely reflects a handler’s 
shipments and makes additional 
allotment available. 

In October 2005, the grapefruit 
industry suffered severe crop damage 
from the impact of Hurricane Wilma. 


: The Committee had taken into account 


an anticipated reduction in shipments 
due to the lingering effects from the 
hurricanes the industry experienced 
during the 2004-05 season. However, 
following Hurricane Wilma, shipments 
of red seedless grapefruit for 2005-06 
are now estimated to be 10.5 million 
cartons, down from the 17 million 
originally estimated for the season. 
Further, the new estimate is close to 12 
million cartons under shipments for the 
2003-04 season, the most recent season 
not impacted by hurricanes. With the 
substantial reduction in the red seedless 
grapefruit crop due to the impact of the 
hurricanes, the Committee believes a 
percentage size regulation for 2005-06 
is not needed. Consequently, the 
Committee voted to remove the weekly 
percentages. This action will not create 
any additional costs for growers or 
handlers. 

While voting to remove the weekly 
percentages, Committee members agreed 
that continuing to collect shipping data 
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on small sizes will provide useful’ 

information. The information can be 

used by handlers in making marketing 

_ decisions, and may help stabilize the . 

: pricing for all red seedless grapefruit. 
Also, having access to this shipping 
information will assist the Committee in 
maintaining yearly statistical 
information on small sizes. The 
Committee believes this information 
will be useful when considering 
establishing future percentage of size 
regulation. Knowing the volume of 
small sizes shipped during the 2005-06 
season and its market impact may also 
help the Committee when considering 
the implementation of percentage size 
regulation during other crop reduced 
years. Consequently, the Committee 
recommended maintaining the reporting 
requirement for small sizes for the 
remainder of the 2005—06 season. As 
individual handlers are already 
accustomed to reporting this 
information, continuing to report it will 
not create any additional costs on 
handlers. 

The Committee considered several 
alternatives when discussing these 
actions. At the May 10, 2005, meeting, 
one alternative discussed was 
’ maintaining the way a handler’s average 
week was calculated using the 
immediately preceding three seasons. 
The Committee believes including 
numbers from the 2004—05 season 
would result in averages unreflective of 
a handler’s shipments. Therefore, this 
alternative was rejected. The Committee 
also considered not recommending 
percentage of size regulation for the 
2005-06 season. However, the 
Committee agreed percentage of size 
regulation should be established at the 
levels recommended and then be 
revisited throughout the season as more 
information became available. 
Therefore, this alternative was also 
rejected. At the November 3, 2005, 
meeting, the Committee considered 
maintaining the percentages at their 
current level, or relaxing the ; 
percentages to allow for the shipment of 
more small sizes. However, considering 
the size of the remaining crop following 
the damage sustained from Hurricane 
Wilma, the Committee rejected this 
alternative. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the information collection 
requirements contained in this rule have 
been previously approved by the Office 
of Management and Budget (OMB) and 
assigned OMB No. 0581-0189. As with 
all Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 


requirements and duplication by 
industry and public sectors. 

AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

In addition, as noted in the initial 
regulatory flexibility analysis, USDA 
has not identified any relevant Federal 
rules that duplicate, overlap or conflict 
with this rule. However, red seedless 
grapefruit must meet the requirements 
as specified in the U.S. Standards for 
Grades of Florida Grapefruit (7 CFR 
51.760 through 51.784) issued under the 
Agricultural Marketing Act of 1946 (7 
U.S.C. 1621 through 1627). 

Further, the Committee’s meetings 
were widely publicized throughout the 
citrus industry and all interested 
persons were invited to attend the . 
meeting and participate in Committee 
deliberations. Like all Committee 
meetings, the May 10, 2005, and 
November 3, 2005, meetings were 
public meetings and all entities, both 
large and small, were able to express 
their views on this issue. 

An interim final rule concerning this 
action was published in the Federal 
Register on September 14, 2005. Copies 
of the rule were mailed by the — 
Committee’s staff to all Committee 
members and Florida citrus handlers. In 
addition, the rule was made available 
through the Internet by USDA and the 
Office of the Federal Register. That rule 
provided for a 30-day comment period 
which ended October 14, 2005. One 
comment was received. 

The commenter raised concerns about 
fair trade for consumers and restraints of 
trade in general. However, the — 
Agricultural Marketing Agreement Act 
of 1937 and the order provisions 
themselves provide authority to limit 
shipments of any grade or size, or both, 
of any variety of Florida citrus. The 
comment has been noted. The 
Committee has recommended removing 
the weekly percentages established for 
the first 22 weeks of the 2005-06 . 
season, and this action implements that 
recommendation. Therefore, no changes 
will be made as a result of this 
comment. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 


After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that 
finalizing the interim final rule, with a 
change, as published in the Federal 
Register (70 FR 54235, September 14, 
2005) will tend to effectuate the 
declared policy of the Act. 


List of Subjects in 7 CFR Part 905 
Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines. 
# Accordingly, the interim final rule 
amending 7 CFR part 905 which was 
published at 70 FR 54235 on September 
14, 2005, is adopted as a final rule with 
the following change: 


PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 


@ 1. The authority citation for 7 CFR 
part 905 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


§905.350 [Removed and reserved] 


@ 2. Section 905.350 is removed and 
reserved. 

* Dated: March 30, 2006. 

Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-3237 Filed 4—4—06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 922 
[Docket No. FV06—922—1 IFR] 


Apricots Grown in Designated 
Counties in Washington; Temporary 
Suspension of Container Regulations 
AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule with request 
for comments. 


SUMMARY: This rule suspends the 
container regulations prescribed under 
the Washington apricot marketing order 
for the 2006 shipping season only. The 
marketing order regulates the handling 
of fresh apricots grown in designated 
counties in the State of Washington, and 
is administered locally by the 
Washington Apricot Marketing 
Committee (Committee). This relaxation 
of the regulations provides the apricot 
industry with increased marketing 
flexibility by allowing handlers to pack 
and ship apricots in any size, shape, or 
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type of container. The Committee 
* recommended a temporary suspension 
of the container regulations so that it 
can thoroughly evaluate the impact the 
relaxation has on the apricot industry 
prior to taking any action for subsequent 
seasons. 
DATES: Effective April 6, 2006, through 
March 31, 2007. Comments received by 
June 5, 2006 will be considered prior to 
issuance of a final rule. 
ADDRESSES: Interested persons are 
invited to submit written comments 
‘concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; Fax: 
(202) 720-8938; E-mail: 
moab.docketclerk@usda.gov, or Internet: 
http://www. regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours or ~ 
can be viewed at: http:// 
www.ams.usda.gov/fv/moab.html. 
FOR FURTHER INFORMATION CONTACT: 
Robert J. Curry, Northwest Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1220 
SW. Third Avenue, Suite 385, Portland, 
Oregon 97204-2807; Telephone: (503) 
326-2724; Fax: (503) 326-7440; or 
George Kelhart, Technical Advisor, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720- 
2491; Fak: (202) 720-8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone (202) 720- 
2491; Fax: (202) 720-8938; or E-mail: 
Jay.Guerber@usda.gov. 


‘SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 922 (7 CFR part 922) 
regulating the handling of apricots 
grown in designated counties in 
Washington, hereinafter referred to as 
the “order.” The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the 

The Department of Agriculture 
(USDA) is issuing this rule in 


conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 

«handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing USDA would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction to 
review USDA’s ruling on the petition, 
provided an action is filed not later than 
20 days after the date of the entry of the 
ruling. 

This rule suspends the container 
regulations (§ 922.306) prescribed under 
the order until March 31, 2007. This 
rule will provide additional flexibility 
to the apricot industry by allowing 
handlers to pack apricots in any type, 
shape, or size container. The container 
regulations prescribed under § 922.306 
will resume on April 1, 2007, for the 
2007-2008 and future seasons unless 
the Committee recommends, and the 
USDA approves, action to extend the 
suspension. The Committee 
recommended a temporary suspension 
of the regulations rather than an open- 
ended suspension to help ensure that a 
thorough analysis of the 2006 shipping 
season is completed prior to any 
possible future action regarding the 
issue of container regulation 
suspension. 

Section 922.52 of the order authorizes 
the issuance of regulations for grade, 
size, quality, maturity, pack, and 
container for any vdriety of apricots 
grown in the production area. Section 
922.52(a)(3) specifically authorizes the 
establishment of the container 
regulations found in § 922.306. Section 
922.53 authorizes the modification, 
suspension, or termination of 
regulations issued pursuant to § 922.52. 

Authority to regulate the size, weight, 
dimension and pack of containers used 
in the marketing of fresh apricots was 
included in the order when 


promulgated in 1957. Container 
regulatory authority was included in the 
order to provide container 
standardization, to enhance orderly 
marketing conditions, and to provide for 
increased producer returns. To provide 
the industry with needed flexibility, 
handlers are also authorized to make 
test shipments in experimental 
containers. This provision (§ 922.110), 
whenever container regulations are 
effective, allows handlers to apply to the 
Committee seasonally to pack and ship 
in containers that would otherwise not 
be authorized by the container 
regulations. 

The Committee meets prior to each 
season to consider recommendations for 
modification, suspension, or 
termination of any regulatory 
requirements for Washington apricots 
that are issued on a continuing basis. 
Committee meetings are open to the 
public and interested persons may 
express their views at these meetings. 
The USDA reviews the Committee 
recommendations along with any 
supportive information submitted by the 
Committee, as well as information from 
other available resources, and 
determines whether modification, 
suspension, or termination of the 
regulatory requirements would tend to 
effectuate the declared policy of the Act. 

During such a review at its February 
8, 2006, meeting, the Committee 
unanimously recommended suspending 
the container regulations for the 2006 
shipping season. The Committee 
recommended that this rule be effective 
no later than June 1, 2006, to ensure that 
the earliest shipments of apricots benefit 
from the relaxed regulations. * 

When effective, § 922.306 provides 
that apricots must be handled 
domestically in (1) Open containers or 
telescopic fiberboard cartons weighing 
28 pounds or greater; (2) closed 
containers with 14 pounds or more of 
apricots packed in a row-faced or tray- 
pack configuration; (3) closed containers 
with 12 pounds (or more) of random 
sized, non row-faced apricots; or (4) 
closed containers with 24 pounds or 
more of loose-packed apricots. 

Comments made at the public meeting 
indicate that container standardization 
has contributed to orderly marketing in 
the past. Handlers report that buyers are 
increasingly interested in non- 
traditional packaging options designed 
for better handling and greater 
consumer acceptance. Handlers also 
desire greater latitude in choosing the 
optimum weight for a particular type of 
pack. Packaging options could also 
include consumer-friendly ‘‘clam shell’ 
containers or other similar type 
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containers designed to enhance the 
appearance of individual pieces of fruit. 
This temporary suspension of the 
container regulations will provide the 
industry with such flexibility, while 
providing the Committee with the 
ability to evaluate the effect the 
relaxation has on the orderly marketing 
of the apricot crop during the 2006 
shipping season. : 


Initial Regulatory Flexibility Analysis 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this initial regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions.to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
_ entity orientation and compatibility. 

There are approximately 300 apricot 
producers within the regulated 
production area and approximately 22 
regulated handlers. Small agricultural 
producers are defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
of less than $750,000, and small 
- agricultural service firms are defined as 
those whose annual receipts are less 
than $6,000,000. 

For the 2005 apricot shipping season, 
the Washington Agricultural Statistics 
Service has prepared a preliminary * 
report showing that the total 5,600 ton 
apricot utilization sold for an average of 
$997 per ton. Based on the number of 
producers in the production area (300), 
the average annual producer revenue 
from the sale of apricots in 2005 can 
thus be estimated at approximately 
$18,611. In addition, based on 
information from the Committee and 
USDA’s Market News Service, 2005 
f.o.b. prices ranged from $15.00 to 
$20.00 per 24-pound loose-pack 
container, and from $14.00 to $24.00 for 
2-layer tray pack containers. With about 
half of the 2005 season fresh apricot 
pack-out of 4,471 tons in loose-pack 
containers and about half in tray-pack 
containers (weighing an average of 
about 20 pounds each), all the 
industry’s handlers would have 
averaged gross receipts of less than 
$750,000 from the sale of fresh apricots. 
Thus, the majority of producers and 


handlers of Washington apricots may be 
classified as small entities. 

At its February 8, 2006, meeting the 
Committee recommended the temporary 
suspension of the order’s container . 
regulations (§ 922.306). Section 
922.52(a)(3) of the order specifically 
authorizes the establishment of 
container regulations. Further, § 922.53 
authorizes the modification, suspension, 
or termination of regulations issued 
pursuant to § 922.52. The temporary 
relaxation in the container regulations is 
expécted to provide the apricot industry 
with increased marketing flexibility by 
allowing handlers to pack and ship 
apricots in any size, shape, or type of 
container. Container regulations have 
been utilized in past seasons to provide 
a degree of standardization and thus 
have helped in providing the industry 
with orderly marketing conditions. 
Rapidly changing market dynamics have 
convinced the Committee that such 
standardization may no longer be 
necessary to ensure orderly marketing. 
The Committee recommended a 
temporary suspension so it can conduct 
a thorough evaluation of the impact the 
relaxation had on the industry during 
the 2006 shipping season prior to taking 
any further action for subsequent 
seasons. 

The Committee anticipates that this 
rule will not negatively impact small 
businesses. This rule suspends the 
container requirements found under 
§ 922.306 of the order’s rules and 
regulations and should provide 
enhanced marketing opportunities. The 
Committee anticipates that the only 
additional costs this rule may have on _ 
the industry would be associated with 
the development and use of any new 
containers. 

The Committee discussed alternatives 
to its recommendation to suspend the 
container regulations. Primary amongst 
these was the option of leaving the 
container regulations intact without 
change. After some discussion, the 
Committee rejected this option as being 
an inadequate response to the growing 
interest for greater flexibility in — 
packaging. The Committee also 
discussed whether to recommend an 
indefinite suspension of the container 
regulations—an alternative which was 
rejected if favor of evaluation of the 
suspension’s impact. 

is rule will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
apricot handlers. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 


AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

In addition, USDA has not identified 
any relevant Federal rules that 
duplicate, overlap or conflict with this 
rule. 

The Committee’s meeting was widely 
publicized throughout the Washington 
apricot industry and all interested 
persons were invited to attend the 
meeting and participate in Committee 
deliberations. Like all Committee 
meetings, the February 8, 2006, meeting 
was a public meeting and all entities, 
both large and small, were able to 
express their views on this issue. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 


_ compliance guide should be sent to Jay 


Guerber.at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule invites comments on 
suspension of the container regulations 
under the Washington apricot marketing 
order. Any comments received will be 
considered prior to finalization of this 
rule. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that the 
regulation should be temporarily 
suspended in order to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) This rule suspends the 
container regulations for Washington 


_ apricots for the 2006 shipping season; 


(2) the temporary suspension of the 
container regulations was unanimously 
recommended by the Committee at a 
public meeting and all interested 
persons had an opportunity to express 
their views and provide input; (3) 
Washington apricot handlers are aware 
of this recommendation and need no 
additional time to comply with the 
relaxed requirements; (4) this rule 
should be in effect by June 1, 2006, the 
date 2006 season shipments of the 
Washington apricot crop are expected to 
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begin, and this action should apply to 

the entire season’s shipments; and (5) 

this rule provides a 60-day comment 

period, and any comments received will 

be considered prior to finalization of 

_ this rule. 

List of Subjects in 7 CFR Part 922 © 
Apricots, Marketing agreements, 

Reporting and recordkeeping 

requirements. 

= For the reasons set forth in the 


preamble, 7 CFR part 922 is amended as 
follows: 


PART 922—APRICOTS GROWN IN 
DESIGNATED COUNTIES IN 
WASHINGTON 


@ 1. The authority citation for 7 CFR 
part 922 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


§922.306 [Suspended] 

w 2. In part 922, § 922.306 is suspended 

in its entirety through March 31, 2007. 
Dated: March 30, 2006. 

Lloyd C. Day, 

Administrator, Agricultural Marketing 

Service. 

[FR Doc. 06-3240 Filed 4—4—-06; 8:45 am] 

BILLING CODE 3410-02-P 


. DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 930 
[Docket No. FV06-930—1 IFR] 


Tart Cherries Grown in the States of 
Michigan, et al.; Change in Certain 
Provisions/Procedures Under the 
Handling Regulations for Tart Cherries 
AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Interim final rule with request 
for comments. 


SUMMARY: This rule removes volume 
limitations on new product 
development, new market development 
and market expansion activities to 
facilitate such activities; allows 
handlers to receive diversion credit for | 
the voluntary destruction of finished, 
marketable products that have 
deteriorated in condition to provide 
handlers more flexibility; adds a 
procedure to keep Cherry Industry 
Administrative Board (Board) 
representation in line with current 
district production levels; and revises 
grower application and mapping 
procedures under the grower diversion 
program to make the process less 
burdensome. These changes are 


intended to improve the operation of the 
marketing order and to increase the 
demand for tart cherries and tart cherry 
products. The changes were 
unanimously recommended by the 
Board, the body that locally administers 
the marketing order. The marketing 
order regulates the handling of tart 
cherries grown in the States of 
Michigan, New York, Pennsylvania, 
Oregon, Utah, Washington, and 
Wisconsin. 


DATES: This rule becomes effective April 

6, 2006. 
Comments received by June 5, 2006 

will be considered prior to issuance of 

a final rule. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., Stop 0237, 
Washington, DC 20250-0237; Fax: (202) 
720-8938, or E-mail: 
moabdocket.clerk@usda.gov. Comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register and will be 
available for public inspection in the 
Office of the Docket Clerk during regular 
business hours or can be viewed at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Petrella or Kenneth G. 
Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, Unit 
155, 4700 River Road, Riverdale, MD 
20737; Telephone: (301) 734-5243, or 
Fax: (301) 734-5275; or George Kelhart, 
Technical Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; 
Telephone: (202) 720-2491, or Fax: 
(202) 720-8938. 

Small businesses may request 
information on complying with this 
regulation, or obtain a guide on 
complying with fruit, vegetable, and 
specialty crop marketing agreements 
and orders by contacting Jay Guerber, 
Marketing Order Administration 


_ Branch, Fruit and Vegetable Programs, 


AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720- 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. ‘ 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
and Order No. 930 (7 CFR part 930), 
regulating the handling of tart cherries 
produced in the States of Michigan, 


New York, Pennsylvania, Oregon, Utah, 
Washington, and Wisconsin, hereinafter 
referred to as the “order.”’ The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 


- referred to as the “‘Act.”’ 


The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule will not preempt any 
State or local laws, regulations, or 
policies, unless they present an ~ 
irreconcilable conflict with this rule. ° 
The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
obligation imposed in connection with 
the order is not in accordance with law . 
and request a modification of the order 
or to be exempt therefrom. Such handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing, USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction in equity to review USDA’s 
ruling on the petition, provided an 
action is filed not later than 20 days 
after the date of the entry of the ruling. 

Section 930.162 will be changed to 
remove volume limitations on new 
product development, new market 
development, and market expansion 
activities utilized by handlers to earn 
diversion credits to meet restricted 
percentage regulation withholding 
requirements. Handler diversion is 


’ authorized under § 930.59 of the order 


and, when volume regulation is in 
effect, handlers may fulfill restricted 
percentage requirements by diverting 
cherries or cherry products rather than 
placing tart cherries in an inventory 
reserve. Volume regulation is intended 
to help the tart cherry industry stabilize 
supplies and prices in years of excess 
production. Volume regulation 
percentages are in effect for the 2005— 
2006 crop year (71 FR 1915, 1/12/2006). 

Section 930.62 provides that the 
Board, with the approval of the 
Secretary, may exempt from the 
provisions of §§ 930.41 (Assessments), 
930.44 (Quality control), 930.51 
(Issuance of volume regulations), 930.53 
(Modification, suspension, or 
termination of regulations), and 930.55 
through 930.57 (Reserve regulations) 
cherries which are diverted in 
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accordance with § 930.59. Cherries that 
are diverted in accordance with § 930.59 
must be used for new product 
development and new market 
development, used for experimental 
purposes, or used for any other purpose 
designated by the Board, including 
cherries processed into products for 
markets for which less then 5 percent of 
the preceding 5-year average production 
of cherries were utilized. 

Section 930.162 specifies procedures 
for obtaining approval for exempt uses 
which include new product 
development, new market development, 


and market expansion. Currently, these — 


provisions specify volume limitations 
for these exempt uses. The limitations 
are specified in § 930.162(b)(1) which 
states that once total industry utilization 
for a new product exceeds 2 percent of 
the five year average production of tart 
cherries, the product shall no longer be 
considered under development and not 
be eligible for a new product 
development exemption. The maximum 
duration of any new product credit 
activity is three years from the first date 
of shipment. 

Section 930.}62(b)(2) regarding new 
market development and market 
expansion specifies the annual industry- 
wide maximum diversion credit volume 
at 10 million pounds RPE (Raw Product 
Equivalent) of cherry products for all 
expansion activities which is allocated 
pro rata among participating handlers. 

When these limitations were added 
the Board believed that these markets 
should be developed slowly. However, 
it now believes that these limitations are 
a disincentive to new product, market 
development, and market expansion 
activities involving large quantities. Ifa 
handler’s new product activity involves 
moving 8 million pounds of exempt tart 
cherries, and 2 percent of the 5-year 
average production is 5 million pounds, 
the handler would only receive 5 
million pounds of diversion credit, not 
8 million pounds. The Board now 
believes that this unnecessarily restricts 
these handler activities and that 
handlers should receive diversion credit 
for the full diversion amount to 
stimulate handler interest and facilitate 
- new product development activities. 

With respect to new market 
development and market expansion 
activities, if the same handler had a pro 
rata allocation representing 20 percent 
of the industry-wide 10 million pound 
limitation for all handlers participating 
in these activities, this handler only 
would receive diversion credit for 1.6 
million pounds, not 8 million pounds. 
The Board believes that this provision 
should be removed to facilitate handler 


interest in new market development and 
market expansion. . 

To facilitate these activities, the Board 
recommended that the volume 
limitations be removed from paragraphs 
(b)(1) and (b)(2) to foster further handler 
interest in new product, new market 
development, and market expansion 
activities. This is expected to result in 
an increase in demand for tart cherries 
and tart cherry products. The time 
limitation for new product development 
will remain in effect. 

As previously stated in this 
document, handler diversion is’ 
authorized under § 930.59. Section 
930.159 of the rules and regulations 
under the order allows handlers to 
divert cherries by destruction of the 
cherries at the handler’s facility. At- 
plant diversion of cherries takes place 
prior to placing cherries into the 
processing line to ensure that the 
cherries diverted were not simply an 
undesirable or unmarketable product of 
processing. Handlers also can receive 
diversion credit for finished, marketable 
tart cherry products that were 
accidentally destroyed. Finished, 
marketable cherry products might be 
accidentally destroyed in a fire, 
explosion, or because of a freezer 
malfunction. 

Handlers sometimes voluntarily 
destroy finished, marketable cherry 
products if the cherry products sustain 
a loss of condition that renders them 
unacceptable for use in normal market 
channels (free tonnage outlets). To 
permit handlers to recover some of their 
costs incurred in acquiring, processing, 
and storing such cherries, the Board 
unanimously recommended that the at- 
plant diversion procedures be 
broadened so handlers can receive 
diversion credit for the voluntary 
destruction of such cherries. The 
handler would not have to purchase 
additional cherries to meet his/her 
restricted percentage obligation, but 
could simply use the diversion credit 
received for the voluntarily destroyed 
product. 

To receive diversion credit under this 
added option, the Board recommended 
that the cherry products meet similar 
criteria as accidentally destroyed 


marketable product. That is, such cherry 


products must: (1) Be owned by the 
handler at the time of the voluntary 
destruction; (2) be a marketable product 
at the time of processing; (3) be 
included in the handler’s end of year 
handler plan; and (4) have been 
assigned a Raw Product Equivalent 
(RPE) by the handler to determine the 
volume of cherries. In addition, the 
condition and the voluntary destruction 
as well as the disposition of the finished 


tart cherry product must be verified by 
a USDA inspector or a Board agent or 
employee. 

Handlers wishing to obtain diversion 
certificates for finished tart cherry 
products that are voluntarily destroyed 
must apply for such diversion 
certificates and sign an agreement that 
disposition of the destroyed product 
will take place under the supervision of 
USDA’s Processed Products Branch 
inspectors or Board inspectors. This will 
allow the Board to verify that the 
finished product was marketable, but 
sustained a loss of condition, and that 
it was disposed of properly. 

Once diversion is satisfactorily 
accomplished, handlers will receive 
diversion certificates from the Board 
stating the weight of cherries diverted. 
Such diversion certificates can be used 
to satisfy a handler’s restricted 
percentage obligations. 

In years with volume regulation, 
restricted obligations also can be met 
with diversion credits earned through 
in-orchard diversion. This action 
changes the procedures for grower 
mapping under the grower diversion 
program. Currently, under § 930.158 
growers must file maps every year if 
they intend to participate in the 
voluntary grower diversion program. 
Growers applying fof diversion must 
sign a grower diversion application 
which states that the grower agrees to 
comply with the regulations established 
for a tart cherry diversion program. Each 
map shall contain the grower’s name 
and number assigned by the Board, the 
grower’s address, block name or number 
when appropriate, location ofthe - 
orchard or orchards and other 
information which may be necessary to 
accomplish the desired.diversion. The 
Board has recommended that the 
original map and application have an 
ongoing, continuing effect. Annual 
resubmissions of either the map or 
application would no longer be 
required. Growers will only submit an 
application and map if they are 
participating in the grower diversion 
program for the first time. Growers 
would need only to submit a new 
orchard map if he/she added a new 
block of trees or changed the orchard 
layout differently from the map 


_ previously submitted to the Board. If a 


grower decides not to participate in the 
program for a year he/she needs to 
inform the Board that he/she is not 
participating. This action will slightly 
decrease reporting burdens on growers 
participating in the grower diversion 
program. 

Growers who do not file new maps/ 
applications with the Board would 
continue to be eligible for in-orchard 
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tank diversion activities. Growers may 
use in-orchard tank diversion when 
marketable cherries in part of the 
orchard have sustained damage or are of 
lower quality. Such cherries can be 
picked and placed in harvesting tanks 
until a compliance officer can come to 
the orchard to probe the tanks for 
volume measurement and observe the 
destruction of the cherries on the 
grower’s premises. Each tank holds 
about one thousand pounds and each 
grower can have no fewer than 10 tanks 
for diversion. This keeps the cost of 
inspections to a minimum and 
decreases the compliance officer’s time 
from traveling from location to location 
to observe a small amount of in-orchard 
tank diversion. 

This action also revises provisions to 
§ 930.120 for reallocating Board 
representation. Currently, § 930.20 
allocates producer and handler 
representation on the Board based upon 
average production of each district in 
the production area. When the 
production level in a district reaches 
various specified thresholds, the 
number of representatives from that 
district either increases or decreases. 
For instance, districts with production 
up to and including 10 million pounds 
shall have one member; districts with 
production greater than 10 million and 
up to and including 40 million pounds 
shall have 2 members; and districts with 
production greater than 40 million 
pounds and up to and including 80 
million pounds shall have 3 members; 
and districts with production greater 
than 80 million pounds shall have 4 
members. 

The Board recommended that in the 
event that a district’s three-year average 
production decreases to a level 
requiring a reduction in membership on 
the Board, representation of the district 
shall be determined by: (1) Agreement 
of the elected members and alternate 
members of the specific district; or (2) 
if an agreement cannot be reached, the 
members and alternates having the 
shortest amount of time remaining in 
their current term of office would be 
removed from the Board. However, the 
Board’s recommendation requires 
modification. 

Because the Secretary of Agriculture 
(Secretary) has sole authority to remove 
and select persons who can serve on the 
Board, it would not be appropriate to 
give direct responsibility to current 
Board members of a specific district to 
determine who is removed from the 
Board when production levels decrease. 
Accordingly, when a district is faced 
with losing Board representation, the 
regulations will require the members of 
the specific district to make a 


recommendation to the Board as to who 
should be removed from the Board, and 
the Board to then submit its 
recommendation to the Secretary for 
approval. 
the event a district’s three-year 

average production increases such that 
it warrants additional seats on the 
Board, the seats shall be allocated 
following the criteria in § 930.20(b)(5), 
and nominated and selected following 
the procedures specified in §§ 930.23 
and 930.24. 

In addition, § 930.158(a) will be 
revised to delete obsolete dates that are 
currently in that section. 


The Regulatory Flexibility Act and 
Effects on Small Businesses 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 


that small businesses will not be unduly 


or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 40 handlers 
of tart cherries who are subject to 
regulation under the tart cherry 
marketing order and approximately 900 
producers of tart cherries in the 
regulated area. Small agricultural 
service firms, which includes handlers, 
have been defined by the Small 
Business Administration (13 CFR 
121.201) as those having annual receipts 
of less than $6,000,000, and small 
agricultural producers are defined as 
those having annual receipts of less than 
$750,000. A majority of the producers 
and handlers of tart cherries under the 
order are considered small entities 
under SBA’s standards. 

The principal demand for tart cherries 
is in the form of processed products. 
Tart cherries are dried, frozen, canned, 
juiced, and pureed. During the period 
2000/2001 through 2004/2005, 
approximately 93.4 percent of the U.S. 
tart cherry crop, or 216.8 million 
pounds, was processed annually. Of the 
216.8 million pounds of tart cherries 
processed, 59 percent was frozen, 28 
percent was canned, and 13 percent was 
utilized for juice and other products. 

Based on National Agricultural 
Statistics Service data, acreage in the 


United States devoted to tart cherry 
production has been trending 
downward. Bearing acreage has 
declined from a high of 50,050 acres in » 
1987/88 to 36,950 acres in 2004/2005. 
This represents a 26 percent decrease in 
total bearing acres. Michigan leads the 
nation in tart cherry acreage with 73 
percent of the total and produces about 
70 percent of the U.S. tart cherry crop 
each year. - 

This rule removes volume limitations 
on market expansion activities used by 
handlers in earning diversion credits to 
meet their restricted volume obligations; 
allows handlers to earn diversion 
credits when they voluntarily destroy 
finished marketable products that have 
been damaged or deteriorated in 
condition in some manner to provide 
the handlers more flexibility; revises 
grower application/mapping procedures 
under the grower division program to 
make-the procedures less burdensome; 
and adds a procedure regarding the 
reallocation of Board representation to 
reflect current district production levels. 
These changes to the marketing order 
are authorized under §§ 930.62, 930.59, 
930.58, and 930.20, respectively. 

It is expected that the benefits 
resulting from this rulemaking will 
impact both small and large handlers 
positively by helping them increase 
market demand and by improving the 
operation of the marketing order. It also 
will benefit producers by making the in- 
orchard diversion application/mapping 
procedures less burdensome and | 
improve the operation of the program. 

Regarding alternatives, the Board . 
discussed leaving the provisions - 
unchanged, but determined that the 
changes were a more viable course of 
action. The program improvements 
expected to result because of these 
changes will positively impact 
producers and handlers under the 
marketing order, regardless of size. 

USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this regulation. 

USDA has determined that this action 
will have a small impact on the 
reporting and recordkeeping 
requirements imposed under the tart 
cherry marketing order. As with all 
Federal marketing order programs, 
reports and forms are periodically 
reviewed to reduce information 
requirements and duplication by 
industry and public sector agencies. 

In compliance with Office of 
Management and Budget (OMB) 
regulations (5 CFR part 1320) which 
implement the Paperwork Reduction 
Act of 1995 (Pub. L. 104-13), the © 
information collection and 
recordkeeping requirements under the 
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tart cherry marketing order have been 
previously approved by OMB and 
assigned OMB Number 0581-0177. This 
rule, which changes procedures for 
growers submitting applications and 
maps, will result in a slight decrease in 
reporting and recordkeeping 
requirements on growers who 
participate in the voluntary diversion 
program. In addition, a slight increase in 
reporting and recordkeeping 
requirements for handlers who 
voluntarily destroy tart cherry products 
would be within the current information 
collection burden approved by OMB. 

Reporting and recordkeeping burdens 
are necessary for compliance purposes 
and for developing statistical data for 
maintenance of the program. The forms 
require information which is readily 
available from handler records and 
which can be provided without data 
processing equipment or trained 
statistical staff. As with other, similar 
marketing order programs, reports and 
forms are periodically studied to reduce 
or eliminate duplicate information 
collection burdens by industry and 
public sector agencies. 

AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

This rule invites comments on 
administrative changes to the tart cherry 
marketing order. Any comments 
received will be considered prior to 
finalization of this rule. 

After consideration of all relevant 
matter presented, including the 
information and recommendation 
submitted by the Board and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

Pursuant to 5 U.S.C. 553, it is found 
and determined upon good cause that it 
is impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice prior to putting this 

Tule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because: (1) Removing the 
volume limitations on market expansion 
activities relieves restrictions on 
handlers and is intended to increase 
_market demand for tart cherries; (2) 
adding authority for the voluntary 
destruction of finished tart cherry 
products that have deteriorated in 
condition provides an additional . 
opportunity for handlers to receive 


diversion credit in fulfilling their 
restricted obligations during the 2005- 
2006 crop year, and relieves restrictions 
on handlers; (3) adding language to _ 
remove members and alternates from 
the Board provides a procedure for 
keeping Board membership in line with 
current industry production levels; (4) 
revising the application and mapping 
procedures will decrease reporting 


‘burden on growers and improve the 


operation of the grower diversion 
program; (5) these actions were 
recommended in public meetings and 
growers and handlers are aware of these 
actions; and (6) this rule provides a 60- 
day comment period and any comments 
received will be considered prior to 
finalization of this rule. 


List of Subjects in 7 CFR Part 930 


Marketing agreements, Reporting and 
recordkeeping requirements, Tart 
cherries. 


@ For the reasons set forth in the . 
preamble, 7 CFR part 930 is amended as 
follows: 


PART 930—TART CHERRIES GROWN 
IN THE STATES OF MICHIGAN, NEW 
YORK, PENNSYLVANIA, OREGON, 
UTAH, WASHINGTON, AND 
WISCONSIN 


w 1. The authority citation for 7 CFR 
part 930 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


@ 2. Section 930.120 is revised to read 
as follows: 


§ 930.120 Board membership. 

When the production level from a 
district falls below the thresholds stated 
in § 930.20(b)(5), members of the 
specific district will make a 
recommendation to the Board as to who 
should be removed from the Board and 
the Board shall submit a 
recommendation to the Secretary for 
approval. If the recommendation is not 
made by the Board within a reasonable 
time, the Secretary may select the 


member and alternate to be removed. 
* * * * * 


w 3. In § 930.158, paragraph (b) 
introductory text is revised to read as 
follows: 


§930.158 -Grower diversion and grower 
diversion certificates. - 
* * * * * 

(b) Application and mapping for 
diversion. Any grower desiring to divert 
cherries using methods other than in- 
orchard tank shall submit a map of the 
orchard or orchards to be diverted, 
along with a completed Grower Division 
Application, to the Board by April 15 of 


each crop year. The application 
includes a statement which must be 
signed by the grower which states that 
the grower agrees to comply with the 
regulations established for a tart cherry 
diversion program. Each map shall 
contain the grower’s name and number 
assigned by the Board, the grower’s 
address, block name or number when 
appropriate, location of orchard or 
orchards and other information which 
may be necessary to accomplish the 
desired diversion. On or before July 1, 
the grower should inform the Board of 
such grower’s intention to divert in- 
orchard and what type of diversion will 
be used. The four types of diversion are 
random row diversion, whole block 
diversion, partial block diversion and 
in-orchard tank diversion. A grower 
who informs the Board about the type 
of diversion he or she wishes to use by 
July 1 can elect to use any diversion 
method or combination of diversion 
methods. Only in-orchard tank 
diversion methods maybe used if the 
Board is not so informed by July 1. 
Trees that are four years or younger do 
not qualify for diversion. Annual 
resubmissions of either the map or 
application will no longer be required. 
Growers will only submit a new 
application and map if they are 
participating in the grower diversion 
program for the first time. Growers will 
need only to submit a new orchard map 
if he/she adds.a new block of trees to 
the orchard or changes the orchard 
layout differently from the map 
previously submitted to the Board. If a 
grower decides not to participate in the 
program for a year they need to inform 
the Board that they are not participating. 


* * * * * 


w 4. In § 930.159, paragraphs (a) and (d) 
are revised to read as follows: 


§ 930.159 Handler diversion. 


(a) Methods of diversion. Handlers 
may divert cherries by redeeming 
grower diversion certificates, by 
destroying cherries at handlers’ facilities 
(at-plant), by diverting cherry products 
accidentally or voluntarily destroyed, by 
donating cherries or cherry products to 
charitable organizations or by using 
cherries or cherry products for exempt 


purposes under § 930.162, including 


export to countries other than Canada, 
and Mexico. Once diversion has taken 


- place, handlers will receive diversion 


certificates stating the weight of cherries 
diverted. Diversion credit may be used 
to fulfill any restricted percentage 
requirement in full or in part. Any 
information of a confidential and/or 
proprietary nature included in this 
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application would be held in confidence 
pursuant to § 930.73 of the order. 
* * * * * 

(d) Diversion of finished products. 
Handlers may be granted diversion 
credit for finished tart cherry products 
that are accidentally destroyed or 
voluntarily destroyed by the handler. To 
receive diversion credit under this 
option the cherry products must be 
owned by the handler at the time of 
accidental or voluntary destruction, be a 
marketable product at the time of 
processing, be included in the handler’s 
end of the year handler plan, and have 
been assigned a Raw Product Equivalent 
(RPE) by the handler to determine the 
volume of cherries. In addition, the 
accidental or voluntary destruction and 
disposition of the product must be 
verified by either a USDA inspector or 
Board agent or employee who witnesses 
the disposition of the accidentally or 
voluntarily destroyed product. Products 
will be considered as accidentally 
destroyed if they sustain damage which 
renders them unacceptable in normal 
market channels. Products which are 
voluntarily destroyed must have 
deteriorated in condition to such an 
extent that they are not acceptable for 
use in normal market channels. 

* * * ch * 


w 5. In § 930.162, paragraphs (b)(1) and 
(b)(2) are revised to read as follows: 


§930.162 Exemptions. 


* * * * 


(b) * 

(1) New product development. This 
term includes the development of new 
tart cherry products or of foods or other 
products in which tart cherries or tart 
cherry products are incorporated which 
are not presently being produced on a 
commercial basis. New product 
development can also include the 
production or processing of a tart cherry 
product using a technique not presently 
being utilized commercially in the tart 
cherry industry; an end product of the 
processing of raw tart cherries done by — 
the industry at pack time either for 
resale or for re-manufacturing which has 
not been manufactured previously by 
the industry; or a processed, value- 
added item that includes tart cherry 
products as an ingredient which has 
never been marketed to consumers 
either by a handler within the industry 
or by a food manufacturer. In addition, 
the maximum duration of any credit 
activity is three years from the first date 
of shipment. 

(2) New market development and 
market expansion. This includes the 
development of markets for tart cherry 
products which are not commercially 


established markets and which are not 
competitive with commercial outlets 
presently utilized by the tart cherry 
industry (including the development of 
new export markets): Provided, That 
these markets are a geographic area into 
which tart cherries or products derived 
from them have not been previously 
sold. The term “market expansion”, 
includes activities that incrementally 
expand the sale of either tart cherries or 
the products in which tart cherries are 
an ingredient, such as, but not limited 
to: Expansions of the geographic areas 
into which tart cherries or tart cherry 
products are marketed; product line 
extensions; significant improvements to 
or revisions of existing products; 
packaging innovations; segmentation of 
markets along geographic, demographic, 
or other definable characteristics; and 
product repositionings. 


2? * * * 
Dated: March 30, 2006. 


Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-3238 Filed 4—4—06; 8:45 am] 
BILLING CODE 3410—-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 985 
[Docket No. FV06—985—1 FR] 


Marketing Order Regulating the 
Handling of Spearmint Oil Produced in 
the Far West; Salable Quantities and 
Allotment Percentages for the 2006— 
2007 Marketing Year 


AGENCY: Agricultural Marketing Service, 


USDA. 


ACTION: Final rule. 


SUMMARY: This rule establishes the 
quantity of spearmint oil produced in 
the Far West, by class, that handlers 
may purchase from, or handle for, 
producers during the 2006-2007 
marketing year, which begins on June 1, 
2006. This rule establishes salable 
quantities and allotment percentages for 
Class 1 (Scotch) spearmint oil of 
878,205 pounds and 45 percent, 
respectively, and for Class 3 (Native) 
spearmint oil of 1,007,886 pounds and 
46 percent, respectively. The Spearmint 
Oil Administrative Committee 
(Committee), the agency responsible for 
local administration of the marketing 
order for spearmint oil produced in the 
Far West, recommended these 
limitations for the purpose of avoiding 
extreme fluctuations in supplies and 


prices to help maintain stability in the 
spearmint oil market. 

DATES: Effective Date: This final rule 
becomes effective June 1, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Susan M. Hiller, Northwest Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA; 
Telephone: (503) 326-2724; Fax: (503) 
326-7440; or George Kelhart, Technical 
Advisor, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; 
Telephone: (202) 720—2491; Fax: (202) 
720-8938. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 


DC 20250-0237; Telephone (202) 


2491, Fax: (202) 720—8938, or E-mail: 


Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing Order 
No. 985 (7 CFR part 985), as amended, 
regulating the handling of spearmint oil 
produced in the Far West (Washington, 
Idaho, Oregon, and designated parts of 
Nevada and Utah), hereinafter referred 
to as the “order.” This order is effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the “Act.” 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This final rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. Under the marketing 
order now in effect, salable quantities 
and allotment percentages may be 
established for classes of spearmint oil 
produced in the Far West. This rule 
establishes the quantity of spearmint oil 
produced in the Far West, by class, 
which may be purchased from or 
handled for producers by handlers 
during the 2006-2007 marketing year, 
which begins on June 1, 2006. This rule 
will not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 
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obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the. 
United States in any district in which 
the handler is an inhabitanf, or has his 
or her principal place of business, has 

- jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 

Pursuant to authority in §§ 985.50, 
985.51, and 985.52 of the order, the 
Committee, with all eight members 
present, met on October 5, 2005, and 
recommended salable quantities and 
allotment percentages for both classes of 
oil for the 2006-2007 marketing year. 
The Committee unanimously 
recommended the establishment of a 
salable quantity and allotment 
percentage for Scotch spearmint oil of 
878,205 pounds and 45 percent, 
respectively. For Native spearmint oil, 
the Committee unanimously 
recommended the establishment of a 
salable quantity and allotment 
percentage of 1,007,886 pounds and 46 
percent, respectively. 

This final rule limits the amount of 
spearmint oil that handlers may 
purchase from, or handle for, producers 
during the 2006-2007 marketing year, 
which begins on June 1, 2006. Salable 
quantities and allotment percentages 
have been placed into effect each season 
since the order’s inception in 1980. 

The U.S. production of Scotch 
_ spearmint oil is concentrated in the Far 
West, which includes Washington, 
Idaho, and Oregon and a portion of 
Nevada and Utah. Scotch spearmint oil 
is also produced in the Midwest states 
of Indiana, Michigan, and Wisconsin, as 
well as in the States of Montana, South 
Dakota, North Dakota, and Minnesota. 
The production area covered by the 
marketing order currently accounts for 
approximately 75 percent of the annual 
U.S. sales of Scotch spearmint oil. 

When the order became effective in 
1980, the Far West had 72 percent of the 
world’s sales of Scotch spearmint oil. 
While the Far West is still the leading 
producer of Scotch spearmint oil, its 
share of world sales is now estimated to 
be about 54 percent. This loss in world 
sales for the Far West region is directly 
attributed to the increase in global 
production. Other factors that have 
played a significant role include the 
overall quality of the imported oil and 
technological advances that allow for 
more blending of lower quality oils. 
Such factors have provided the 


Committee with challenges in 
accurately predicting trade demand for 
Scotch oil. This, in turn, has made it 
difficult to balance available supplies 
with demand and to achieve the 
Committee’s overall goal of stabilizing 
producer and market prices. 

The marketing order has continued to 
contribute to price and general market 
stabilization for Far West producers. 
The Committee, as well as spearmint oil 
producers and handlers attending the 
October 5, 2005, meeting, estimated that 
the 2005 producer price of Scotch oil 
would maintain an average of $12.50 
per pound. However, this producer 
price is below the cost of production for 
most producers as indicated in a study 
from the Washington State University 
Cooperative Extension Service (WSU), 
which estimates production costs to be 
between $13.50 and $15.00 per pound. 

This low level of producer returns has 
caused a reduction in acreage. When the 
order became effective in 1980, the Far 
West region had 9,702 acres of Scotch 
spearmint. The Committee estimates 
that the 2005-2006 acreage of Scotch 
spearmint will be about 6,096 ages. 
Based on the reduced Scotch spearmint 
acreage, the Committee estimates that 
production for the 2005-2006 marketing 
season will be about 802,639 pounds. 

The Committee recommended the 
2006-2007 Scotch spearmint oil salable 
quantity (878,205 pounds) and © 
allotment percentage (45 percent) 
utilizing sales estimates for 2006-2007 
Scotch spearmint oil as provided by 
several of the industry’s handlers, as 
well as historical and current Scotch 
spearmint oil sales levels. The 
Committee is estimating that about 
850,000 pounds of Scotch spearmint oil, 
on average, may be sold during the 
2006-2007 marketing year. When 
considered in conjunction with the 
estimated carry in of 17,651 pounds of 
oil on June 1, 2006, the recommended 
salable quantity of 878,205 pounds 
results in a total available supply of 
Scotch spearmint oil next year of about 
895,856 pounds. 

The recommendation for the 2006— 
2007 Scotch spearmint oil volume 
regulation is consistent with the 
Committee’s stated intent of keeping 
adequate supplies available at all times, 
while attempting to stabilize prices at a 
level adequate to sustain the producers. 
Furthermore, the recommendation takes 
into consideration the industry’s desire 
to compete with less expensive oil 
produced outside the regulated area. 

Although Native spearmint oil 
producers are facing market conditions 
similar to those affecting the Scotch 
spearmint oil market, the market share 
is quite different. Over 90 percent of the 


_U.S. production of Native spearmint is 


produced within the Far West 
production area. Also, most of the 
world’s supply of Native spearmint is 
produced in the United States. 

The supply and demand 
characteristics of the current Native 
spearmint oil market, combined with 
the stabilizing impact of the marketing 
order, have kept the price relatively 
steady between $9.10 and $9.40 per 
pound for the five-year period of 2000 
through 2004. The Committee considers 
this level too low for the majority of 
producers to maintain viability. The 
WSU study referenced earlier indicates 
that the cost of producing Native 
spearmint oil ranges from $10.26 to 
$10.92 per pound. 

Similar to Scotch, the low level of 
producer returns has also caused a 
reduction in Native spearmint acreage. 
When the order became effective in 
1980, the Far West region had 12,153 
acres of Native spearmint. The 
Committee estimates that the 2005-2006 
acreage of Native spearmint is about 
5,195 acres. Based on the reduced 
Native spearmint acreage, the 
Committee estimates that production for 
the 2005-2006 marketing season will be 
about 650,234 pounds. 

The Committee recommended the 
2006-2007 Native spearmint oil salable 
quantity (1,007,886 pounds) and 
allotment percentage (46 percent) 
utilizing sales estimates for 2006-2007 
Native oil as provided by several of the 
industry’s handlers, as well as historical 
and current Native oil sales levels. The 
Comunittee is estimating that about 
1,062,500 pounds of Native spearmint 
oil, on average, may be sold during the 
2006-2007 marketing year. When 
considered in conjunction with the 
estimated carry-in of 50,000 pounds of 
oil on June 1, 2006, the recommended 
salable quantity of 1,007,886 pounds 
results in a total available supply of 
Native spearmint oil next year of about 
1,057,886 pounds. 

The Committee’s method of 
calculating the Native spearmint oil 
salable quantity and allotment 
percentage continues to primarily 
utilize information on price and 
available supply as they are affected by 
the estimated trade demand. The 
Commitiee’s stated intent is to make 
adequate supplies available to meet 
market needs and improve producer 
prices. 

The Committee. believes that the order 
has contributed extensively to the 
stabilization of producer prices, which 
prior to 1980 experienced wide 
fluctuations from year to year. 
According to the National Agricultural - 
Statistics Service, for example, the 
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average price paid for both classes of 
spearmint oil ranged from $4.00 per 
pound to $11.10 per pound during the 

- period between 1968 and 1980. Prices 
since the order’s inception (1980-2004) 
have generally stabilized at an average 
price of $9.84 per pound for Native _ 
spearmint oil and $12.80 per pound for. 
Scotch spearmint oil. 

The Committee based its 
recommendation for the proposed 
salable quantity and allotment 
percentage for each class of spearmint 
oil for the 2006-2007 marketing year on 
the information discussed above, as well 
as the data outlined below. 


(1) Class 1 (Scotch) Spearmint Oil 


(A) Estimated carry-in on June 1, 
2006—17,651 pounds. This figure is the 
difference between the revised 2005-— 
2006 marketing year total available 
supply of 922,651 pounds and the 
estimated 2005-2006 marketing year 
trade demand of 905,000 pounds. 

(B) Estimated trade demand for the 
2006-2007 marketing year—850,000 
pounds. This figure is based on input 
from producers at five Scotch spearmint 
oil production area meetings held in 
September 2005, as well as estimates 
provided by handlers and other meeting 
participants at the October 5, 2005, 
meeting. The average estimated trade 
demand provided at the five production 
area meetings was 850,500 pounds, 
whereas the average estimated handler 
trade demand ranged from 750,000 to 
900,000 pounds. The average of sales 
over the last five years was 736,991 


pounds. 

(C) Salable quantity required from the 
2006-2007 marketing year production— 
832,349 pounds. This figure is the 
difference between the estimated 2006- 
2007 marketing year trade demand 
(850,000 pounds) and the estimated 
carry-in on June 1, 2006 (17,651 
pounds). 

(D) Total estimated allotment base for 
the 2006-2007 marketing year— 
1,951,567 pounds. This figure 
represents a one-percent increase over 
the revised 2005-2006 total allotment 
base. This figure is generally revised 
each year on June 1 due to producer 
base being lost due to the bona fide 

effort production provisions of 
§ 985.53(e). The revision is usually 
minimal. 

(E) Computed allotment percentage— 
42.7 percent. This percentage is 
computed by dividing the required 
salable quantity by the total estimated 
allotment base. 

(F) Recommended allotment 
percentage—45 percent. This 
recommendation is based on the 
Committee’s determination that the 


computed 42.7 percent would not 
adequately supply the potential 2006— 
2007 market. 

_ (G) The Committee’s recommended 
salable quantity—878,205 pounds. This 
figure is the product of the 
recommended allotment percentage and 
the total estimated allotment base. 

(H) Estimated available supply for the 
2006-2007 marketing year—895,856 
pounds. This figure is the sum of the 
2006-2007 recommended salable 
quantity (878,205 pounds) and the 
estimated carry-in on June 1, 2006 
(17,651 pounds). 


(2) Class 3 (Native) Spearmint Oil 


(A) Estimated carry-in on June 1, 
2006—50,000 pounds. The Committee’s 
estimated carry-in reflects anticipated 
increases to the salable quantity and 
allotment percentage that may be 
needed to meet demand in 2005-2006. 

(B) Estimated trade demand for the 
2006-2007 marketing year—1,062,500 
pounds. This figure is based on input 
from producers at the six Native ~ 
spearmint oil production area meetings 
held in September 2005, as well as 
estimates provided by handlers and 
other meeting participants at the 
October 5, 2005, meeting. The average 
estimated trade demand provided at the 
six production area meetings was 
1,062,500 pounds, whereas the average 
handler estimate was 1,050,000 pounds. 

(C) Salable quantity required from the 
2006-2007 marketing year production— 
1,012,500 pounds. This figure is the 
difference between the estimated 2006- 
2007 marketing year trade demand 
(1,062,500 pounds) and the estimated 
carry-in on June 1, 2006 (50,000 

ounds). 

(D) Total estimated allotment base for 
the 2006-2007 marketing year— 
2,191,056 pounds. This figure 
represents a one percent increase over 
the revised 2005-2006 total allotment 
base. This figure is generally revised 
each year on June 1 due to producer 
base being lost due to the bona fide 
effort production provisions of 
§ 985.53(e). The revision is usually 
minimal. 

(E) Computed allotment percentage— 
46.2 percent. This percentage is 
computed by dividing the required 
salable quantity by the total estimated 
allotment base. 

(F) Recommended allotment 
percentage—46 percent. This is the 
Committee’s recommendation based on 
the computed allotment percentage, the 
average of the computed allotment 
percentage figures from the six 
production area meetings (46.4 percent), 
and input from producers and handlers 
at the October 5, 2005, meeting. 


(G) The Committee’s recommended 
salable quantity—1,007,886 pounds. 
This-figure is the product of the 
recommended allotment percentage and 
the total estimated allotment base. 

(H) Estimated available supply for the . 
2006-2007 marketing year—1,057,886 
pounds. This figure is the sum of the 
2006-2007 recommended salable 
quantity (1,007,886 pounds) and the 
estimated carry-in on June 1, 2006 
(50,000 pounds). 

The salable quantity is the total 
quantity of each class of spearmint oil, 
which handlers may purchase from, or 
handle on behalf of producers during a 
marketing year. Each producer is 
allotted a share of the salable quantity 
by applying the allotment percentage to 
the producer’s allotment base for the 
applicable class of spearmint oil. 

he Committee’s recommended 
Scotch and Native spearmint oil salable 
quantities and allotment percentages of 
878,205 pounds and 45 percent, and 
1,007,886 pounds and 46 percent, 
respectively, are based on the 
Committee’s goal of maintaining market 
stability by avoiding extreme 
fluctuations in supplies and prices, and 
the anticipated supply and trade 
demand during the 2006-2007 
marketing year. The salable quantities 
are not expected to cause a shortage of 
spearmint oil supplies. Any 
unanticipated or additional market 
demand for spearmint oil, which may 
develop during the marketing year, can 
be satisfied by an increase in the salable 
quantities. Both Scotch and Native 
spearmint oil producers who produce 
more than their annual allotments 
during the 2006-2007 marketing year 
may transfer such excess spearmint oil 
to a producer with spearmint oil 
production less than his or her annual 
allotment or put it into the reserve pool 
until November 1, 2006. 

This regulation is similar to 
regulations issued in prior seasons. 
Costs to producers and handlers 
resulting from this rule are expected to 
be offset by the benefits derived from a 
stable market and improved returns. In 
conjunction with the issuance of this 
final rule, USDA has reviewed the 
Committee’s marketing policy statement 
for the 2006-2007 marketing year. The 
Committee’s marketing policy 
statement, a requirement whenever the 
Committee recommends volume 
regulations, fully meets the intent of 
§ 985.50 of the order. During its 
discussion of potential 2006-2007 
salable quantities and allotment 
percentages, the Committee considered: 
(1) The estimated quantity of salable oil 
of each class held by producers and 
handlers; (2) the estimated demand for 
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each class of oil; (3) the prospective 
production of each class of oil; (4) the 
total of allotment bases of each class of 
oil for the current marketing year and _ 
the estimated total of allotment bases of 
each class for the ensuing marketing 
year; (5) the quantity of reserve oil, by 
class, in storage; (6) producer prices of 
oil, including prices for each class of oil; 
and (7) general market conditions for 
each class of oil, including whether the 
estimated season average price to 
producers is likely to exceed parity. 
Conformity with the USDA’s 
“Guidelines for Fruit, Vegetable, and 
Specialty Crop Marketing Orders”’ has 
also been reviewed and confirmed. 

The establishment of these salable 
quantities and allotment percentages 
will allow for anticipated market needs. 
In determining anticipated market 


needs, consideration by the Committee - 


was given to historical sales, as well as 
changes and trends in production and 
demand. This rule also provides 
producers with information on the 
amount of spearmint oil that should be 
produced for the 2006-2007 season in 
order to meet anticipated market 
demand. 

Final Regulatory Flexibility Analysis 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 

Agricultural Marketing Service (AMS) 

has considered the economic impact of 
this rule on small entities. Accordingly, 
AMS has prepared this final regulatory 
flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 

-Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are eight spearmint oil handlers 
subject to regulation under the order, 
and approximately 59 producers of 
Scotch spearmint oil and approximately 
91 producers of Native spearmint oil in 
the regulated production area. Small 
agricultural service firms are defined by 
the Small Business Administration _ 
(SBA) (13 CFR 121.201) as those having 
annual receipts of less than $6,000,000, 
and small agricultural producers are 
defined as those having annual receipts 
of less than $750,000. 

Based on the SBA’s definition of 
small entities, the Committee estimates 
that 2 of the 8 handlers regulated by the 
order could be considered small 
entities. Most of the handlers are large 


corporations involved in the 
international trading of essential oils 
and the products of essential oils. In 
addition, the Committee estimates that 
19 of the 59 Scotch spearmint oil 
producers and 21 of the 91 Native 
spearmint oil producers could be 
classified as small entities under the 
SBA definition. Thus, a majority of 
handlers and producers of Far- West 
spearmint oil may not be classified as 
small entities. 

The Far West spearmint oil industry 
is characterized by producers whose 
farming operations generally involve 
more than one commodity, and whose 
income from farming operations is not 
exclusively dependent on the 
production of spearmint oil. A typical 
spearmint oil-producing operation has 
enough acreage for rotation such that 
the total acreage required to produce the 
crop is about one-third spearmint and 
two-thirds rotational crops. Thus, the 
typical spearmint oil producer has to 
have considerably more acreage than is 
planted to spearmint during any given 
season. Crop rotation is an essential 
cultural practice in the production of 
spearmint oil for weed, insect, and 
disease control. To remain economically 
viable with the added costs associated 
with spearmint oil production, most 
spearmint oil-producing farms fall into 
the SBA category of large businesses. 

Small spearmint oil producers 
generally are not as extensively 
diversified as larger ones and as such 
are more at risk from market 
fluctuations. Such small producers 
generally need to market their entire 
annual crop and do not have the luxury 
of having other crops to cushion seasons 
with poor spearmint oil returns. 
Conversely, large diversified producers 
have the potential to endure one or 
more seasons of poor spearmint oil 
markets because income from alternate 
crops could support the operation for a 
period of time. Being reasonably assured 
of a stable price and market provides 
small producing entities with the ability 
to maintain proper cash flow and to 
meet annual expenses. Thus, the market 
and price stability provided by the order 
potentially benefit the small produces 
more than such provisions benefit large 
producers. Even though a majority of 
handlers and producers of spearmint oil 
may not be classified as small entities, 
the volume control feature of this order 
has small entity orientation. 

This final rule establishes the quantity 
of spearmint oil produced in the Far 
West, by class that handlers may 
purchase from, or handle for, producers 
during the 2006-2007 marketing year. 
The Committee recommended this rule 
to help maintain stability in the 


spearmint oil market by avoiding 
extreme fluctuations in supplies and 
prices. Establishing quantities to be 
purchased or handled during the 
marketing year through volume 
regulations allows producers to plan 
their spearmint planting and harvesting 
to meet expected market needs. The 
provisions of §§ 985.50, 985.51, and 
985.52 of the order authorize this rule. 

Instability in the spearmint oil sub- 
sector of the mint industry is much . 
more likely to originate on the supply 
side than the demand side. Fluctuations 
in yield and acreage planted from 
season-to-season tend to be larger than 
fluctuations in the amount purchased by 
buyers. Demand for spearmint oil tends 
to be relatively stable from year-to-year. 
The demand for spearmint oil is 
expected to grow slowly for the 
foreseeable future because the demand 
for consumer products that use 
spearmint oil will likely expand slowly, 
in line with population growth. 

Demand for spearmint oil at the farm 
level is derived from retail demand for 
spearmint-flavored products such as 
chewing gum, toothpaste, and 
mouthwash. The manufacturers of these 
products are by far the largest users of 
mint oil. However, spearmint flavoring 
is generally a very minor component of 
the products in which it is used, so 
changes in the raw product price have 
no impact on retail prices for those 
goods. 

Spearmint oil production tends to be 
cyclical. Years of large production, with 
demand remaining reasonably stable, 
have led to periods in which large 
producer stocks of unsold spearmint oil 
have depressed producer prices for a 
number of years. Shortages and high 
prices may follow in subsequent years, 
as producers respond to price signals by 
cutting back production. 

The significant variability is 
illustrated by the fact that the coefficient 
of variation (a standard measure of 
variability; ‘““CV’’) of Far West spearmint 
oil production from 1980 through 2003 
was about 0.24. The CV for spearmint 
oil grower prices was about 0.13, well 
below the CV for production. This 
provides an indication of the price 
stabilizing impact of the marketing 
order. 

Production in the shortest marketing 
year was about 49 percent of the 25-year 


_average (1.846 million pounds from 


1980 through 2004) and the largest crop 
was approximately 167 percent of the 
25-year average. A key consequence is 
that in years of oversupply and low 
prices the season average producer price 
of spearmint oil is below the average 
cost of production (as measured by the 
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Washington State University with an appropriate level of carryout. If in future years because of the buildup | 
—— Extension Service). the industry has production in excess of in stocks. 
wide fluctuations in supply and the salable quantity, then the reserve The use of volume controls allows the 
prices that result from this cycle, which pool absorbs the surplus quantity of industry to fully supply spearmint oil 
was even more pronounced before the spearmint oil, which goes unsold during markets while avoiding the negative 
creation of the marketing order, can that year, unless the oil is needed for consequences of over-supplying these 
create liquidity problems for some unanticipated sales. markets. The use of volume controls is 
producers. The marketing order was Under its provisions, the order may believed to have little or no effect on 
designed to reduce the price impacts of _ attempt to stabilize prices by (1) limiting consumer prices of products containing 
the cyclical swings in production. supply and establishing reserves in high spearmint oil and will not result in 
However, producers have been less able production years, thus minimizing the _fewer retail sales of such products. 
to weather these cycles in recent years price-depressing effect that excess The Committee discussed alternatives 
because of the decline in prices of many _ producer stocks have on unsold to the recommendations contained in 
of the alternative crops they grow. As spearmint oil, and (2) ensuring that - this rule for both classes of spearmint 
noted earlier, almost all spearmint oil stocks are available in short supply oil, The Committee discussed and 
producers diversify by growing other years when prices would otherwise rejected the idea of recommending that 
crops. 2 : increase dramatically. The reserve pool _ there not be any volume regulation for 
In an effort to stabilize prices, the stocks produced in large production both classes of spearmint oil because of 
spearmint oil industry uses the volume _years are drawn down in short crop the severe price-depressing effects that 
control mechanisms authorized under _years. would occur without volume control 
the order. This authority allows the An econometric model was used to The Commended comsbiteiad iailintics 
Committee to recommend a salable assess the impact that volume control alt : 
- : ‘ ernative levels of volume control for 
quantity and allotment percentage for has on the prices producers receive for Seiten <onlige ; 
each class of oil for the upcoming their commodity. Without volume 
marketing year. The salable quantity for control, spearmint oil markets would ee she 
restrictive level, or decreasing the 
each class of oil is the total volume of likely be over-supplied, resulting in low tage. Aft iderabl 
oil that producers may sell during the producer prices and a large volume of 
marketing year. The allotment oil stored and carried over to the next th, 
percentage for each class of spearmint crop year. The model estimates how - sare 1 ab the Ae ar 
oil is derived by dividing the salable much lower producer prices would shots 
quantity by the total allotment base. likely be in the absence of volume 
Each producer is then issued an controls. percentage, respective y, for the 2006— 
annual allotment certificate, in pounds, The Committee estimated the trade 2007 marketing year. ; 
for the applicable class of oil, which is | demand for the 2006-2007 marketing The Committee also considered 
calculated by multiplying the year for both classes of oil at 1,912, 500 various alternative levels of volume 
_ producer’s allotment base by the pounds, and that the expected control for Native spearmint oil. After 
applicable allotment percentage. This is combined carry-in will be 67,651 considerable discussion the Committee 
the amount of oil for the applicable pounds. This results in a combined unanimously determined that 1,007,886 
class that the producer can sell. salable quantity needed of 1,844,849 pounds and 46 percent would be the 
By November 1 of each year, the pounds. Therefore, with volume control, ost effective salable quantity and 
Committee identifies any oil that sales by producers for the 2006-2007 allotment percentage, respectively, for 
individual producers have produced marketing year would be limited to the 2006-2007 marketing year. 
above the volume specified on their 1,886,091 pounds (the recommended As noted earlier, the Committee’s 
annual allotment certificates. This salable quantity for both classes of recommendation to establish salable 
excess oil is placed in a reserve pool spearmint oil). quantities and allotment percentages for 
administered by the Committee. The recommended salable both classes of spearmint oil was made 
There is a reserve pool foreach class percentages, upon which 2006-2007 after careful consideration of all 
of oil that may not be sold during the producer allotments are based, are 45 available information, including: (1) The 
current marketing year unless USDA percent for Scotch and 46 percent for estimated quantity of salable oil of each 
approves a Committee recommendation Native. Without volume controls, class held by producers and handlers; 
to make.a portion of the pool available. | producers would not be limited to these (2) the estimated demand for each class 
However, limited quantities of reserve allotment levels, and could produce and _ of oil; (3) the prospective production of 
oil are typically sold to fill deficiencies. sell additional spearmint. The _ each class of oil; (4) the total of 
A deficiency occurs when on-farm econometric model estimated a $1.49 allotment bases of each class of oil for 
production is less than a producer’s decline in the season average producer __ the current marketing year and the 
allotment. In that case, a producer’s own price per pound (from both classes of estimated total of allotment bases of 
reserve oil can be sold to fill that spearmint oil) resulting from the higher _ each class for the ensuing marketing 
deficiency. Excess production (higher quantities that would be produced and _year; (5) the quantity of reserve oil, by 
than the producer’s allotment) can be marketed without volume control. The _ class, in storage; (6) producer prices of 
sold to fill other producers’ deficiencies. Far West producer price for both classes _ oil, including prices for each class of oil; 
All of this needs to take place by of spearmint oil was $9.40 for 2004, and (7) general market conditions for 
November 1. which is below the average of $10.85 for each class of oil, including whether the 
In any given year, the total available the period of 1980 through 2004, based _— estimated season average price to 
supply of spearmint oil is composed of __ on National Agricultural Statistics producers is likely to exceed parity. 
current production plus carry-over Service data. The surplus situation for Based on its review, the Committee 
stocks from the previous crop. The the spearmint oil market that would believes that the salable quantity and 
Committee seeks to maintain market exist without volume contrels in 2006— allotment percentage levels 
stability by balancing supply and 2007 also would likely dampen recommended would achieve the 
demand, and to close the marketing year prospects for improved producer prices objectives sought. 
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Without any regulations in effect, the 
Committee believes the industry would 
return to the pronounced cyclical price 
patterns that occurred prior to the order, 
and that prices in 2006-2007 would 
decline substantially below current 
levels. 

As stated earlier, the Committee 
believes that the order has contributed 

extensively to the stabilization of 
producer prices, which prior to +980 
experienced wide fluctuations from 
year-to-year. National Agricultural 
Statistics Service records show that the 
average price paid for both classes of 
spearmint oil ranged from $4.00 per 
pound to $11.10 per pound during the 
period between 1968 and 1980. Prices 
have been consistently more stable since 
the marketing order’s inception in 1980, 
with an average price (19802004) of 
$12.80 per pound for Scotch spearmint 
oil and $9.83 per pound for Native 
spearmint oil. 

During the period of 1998 through 
2004, however, large production and 
carry-in inventories have contributed to 
prices below the 25-year average, 
despite the Committee’s efforts to 
balance available supplies with 
demand. Prices have ranged from $8.00 
to $11.00 per pound for Scotch 
spearmint oil and between $9.10 and 
$10.00 per pound for Native spearmint 
oil. 

According to the Committee, the 
recommended salable quantities and 
allotment percentages are expected to 

~ achieve the goals of market and price 

stability. 

_ As previously stated, annual salable 
quantities and allotment percentages 
have been issued for both classes of 
spearmint oil since the order’s 
inception. Reporting and recordkeeping 
requirements have remained the same 
for each year of regulation. These 
requirements have been approved by the 
Office of Management and Budget under 
OMB Control No. 0581-0065. 
Accordingly, this rule will not impose. 
any additional reporting or 
recordkeeping requirements on either 
small or large spearmint oil producers 
and handlers. As with all Federal 
marketing order programs, reports and 
forms are periodically reviewed to 
reduce information requirements and 
duplication by industry and public 
sector agencies. 

AMS is committed to compliance 

- with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies irr general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 


USDA has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this rule. 

In addition, the Committee’s meeting 
was widely publicized throughout the 
spearmint oil industry and all interested 
persons were invited to attend the 
meeting and participate in Committee 
deliberations on all issues. Like all 
Committee meetings, the October 5, 
2005, meeting was a public meeting and 
all entities, both large and small, were 
able to express views on this issue. 
Finally, interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses. 

A proposed rule concerning this 
action was published in the Federal 
Register on February 1, 2006 (71 FR 
5183). Copies of the rule were provided 
to Committee staff, which in turn made 
it available to spearmint oil producers, 
handlers, and other interested persons. 
Finally, the rule was made available 
through the Internet by the Office of the 
Federal Register and USDA. A 30-day 
comment period ending March 3, 2006, 
was provided to allow interested 
persons to respond to the proposal. No 
comments were received. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

After consideration of all relevant 
matter presented, including the 
information and recommendation 
submitted by the Committee and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 


List of Subjects in 7 CFR Part 985 


Marketing agreements, Oils and fats, 
Reporting and recordkeeping 
requirements, Spearmint oil. 

@ For the reasons set forth in the 
preamble, 7 CFR part 985 is amended as 
follows: 


PART 985—MARKETING ORDER 
REGULATING THE HANDLING OF 
SPEARMINT OIL PRODUCED IN THE 
FAR WEST 


@ 1. The authority citation for 7 CFR 
part 985 continues to read as follows: 


Authority: 7 U.S.C. 601-674. 


m 2. Anew § 985.225 is added to me 
as follows: 


(Note: This section will not appear in the 
Code of Federal Regulations.] 


§985.225 Salable quantities and allotment 
percentages—2006-2007 marketing year. 

The salable quantity and allotment 
percentage for each class of spearmint 
oil during the marketing year beginning 
on June 1, 2006, shall be as follows: 

(a) Class 1 (Scotch) oil—a salable 
quantity of 878,205 pounds and an 
allotment percentage of 45 percent. 

(b) Class 3 (Native) oil—a salable 
quantity of 1,007,886 pounds and an 
allotment percentage of 46 percent. 


Dated: March 30, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. 06-3239 Filed 4—4—06; 8:45 am] 
BILLING CODE 3410-02-P 


FEDERAL RESERVE SYSTEM 


12 CFR Part 201 

[Regulation A] 

Extensions of Credit by Federal 
Reserve Banks 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


SUMMARY: The Board of Governors of the 
Federal Reserve System (Board) has 
adopted final amendments to its 
Regulation A to reflect the Board’s 
approval of an increase in the primary 
credit rate at each Federal Reserve Bank. 
The secondary credit rate at each 
Reserve Bank automatically increased 
by formula as a result of the Board’s 
primary credit rate action. 

DATES: The amendments to part 201 
(Regulation A) are effective April 5, 
2006. The rate changes for primary and 
secondary credit were effective on the 
dates specified in 12 CFR 201.51, as 
amended. 


FOR FURTHER INFORMATION CONTAGT: 


Jennifer J. Johnson, Secretary of the 
Board (202/452—3259); for users of 
Telecommunication Devices for the Deaf 
(TDD) only, contact 202/263-4869. 
SUPPLEMENTARY INFORMATION: The 
Federal Reserve Banks make primary 
and secondary credit available to 
depository institutions as a backup 
source of funding on a short-term basis, 
usually overnight. The primary and 
secondary credit rates are the interest 
rates that the twelve Federal Reserve 
Banks charge for extensions of credit 
under these programs. In accordance 
with the Federal Reserve Act, the 
primary and secondary credit rates are 
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established by the boards of directors of 
the Federal Reserve Banks, subject to 
the review and determination of the 
Board. 

The Board approved requests by the 
Reserve Banks to increase by 25 basis 
points the primary credit rate in effect 
at each of the twelve Federal Reserve 
Banks, thereby increasing from 5.50 
percent to 5.75 percent the rate that 
each Reserve Bank charges for 
extensions of primary credit. As a result 
of the Board’s action on the primary 
credit rate, the rate that each Reserve 
Bank charges for extensions of 
secondary credit automatically 
increased from 6.00 percent to 6.25 
percent under the secondary credit rate 
formula. The final amendments to 
Regulation A reflect these rate changes. 

The 25-basis-point increase in the 
primary credit rate was associated with 
a similar increase in the target for the 
federal funds rate (from 4.50 percent to 
4.75 percent) approved by the Federal 
Open Market Committee (Committee) 
and announced at the same time. A 
press release announcing these actions 

. indicated that: 


The slowing of the growth of real GDP in 
the fourth quarter of 2005 seems largely to 
have reflected temporary or special factors. 
Economic growth has rebounded strongly in 
the current quarter but appears likely to 

_ moderate to a more sustainable pace. As yet, 
the run-up in the prices of energy and other 
commodities appears to have had only a 
modest effect on core inflation, ongoing 
productivity gains have helped to hold the 
growth of unit labor costs in check, and 
inflation expectations remain contained. 
Still, possible increases in resource 
utilization, in combination with the elevated 
prices of energy and other commodities, have 
the potential to add to inflation pressures. 

The Committee judges that some further 
policy firming may be needed to keep the 
risks to the attainment of both sustainable 
economic growth and price stability roughly 
in balance. In any event, the Committee will 
respond to changes in economic prospects as 
needed to foster these objectives. 


Regulatory Flexibility Act Certification 
Pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 605(b)), the Board certifies 
that the new primary and secondary 
credit rates will not have a significantly 
adverse economic impact on a 
substantial number of small entities 
because the final rule does not impose 
any additional requirements on entities 
affected by the regulation. 


Administrative Procedure Act 


The Board did not follow the 
provisions of 5 U.S.C. 553(b) relating to 


_ Philadelphia 


notice and public participation in 
connection with the adoption of these 
amendments because the Board for good 
cause determined that delaying 
implementation of the new primary and 
secondary credit rates in order to allow 
notice and public comment would be 
unnecessary and contrary to the public 
interest in fostering price stability and 
sustainable economic growth. For these 
same reasons, the Board also has not 
provided 30 days prior notice of the 
effective date of the rule under section 
553(d). 


List of Subjects in 12 CFR Part 201 


Banks, Banking, Federal Reserve 
System, Reporting and recordkeeping. 


Authority and Issuance 


= For the reasons set forth in the 
preamble, the Board is amending 12 
CFR Chapter II to read as follows: 


PART 201—EXTENSIONS OF CREDIT 
BY FEDERAL RESERVE BANKS 
(REGULATION A) 


@ 1. The authority citation for part 201 
continues to read as follows: 


Authority: 12 U.S.C. 248(i)-(j), 343 et seq., 
347a, 347b, 347c, 348 et seq., 357, 374, 374a, 
and 461. 


@ 2. In § 201.51, paragraphs (a) and (b) 
are revised to read as follows: 


§ 201.51 Interest rates applicable to credit 
extended by a Federal Reserve Bank. 


(a) Primary credit. The interest rates 
for primary credit provided to 
depository institutions under § 201.4(a) 
are: 


Effective 


March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 29, 2006. 
March 28, 2006. 
March 30, 2006. 


Cleveland 


March 28, 2006. 


March 28, 2006. - 


(b) Secondary credit. The interest 
rates for secondary credit provided to 


1 The primary, secondary, and seasonal credit 
rates described in this section apply to both 
advances and discounts made under the primary, 
secondary, and seasonal credit programs, 
respectively. 


depository institutions under 201.4(b) 
are: 


Rate Effective 


6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 
6.25 


March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 28, 2006. 
March 29, 2006. 
March 28, 2006. 
March 30, 2006. 
March 28, 2006. 


Philadelphia 
Cleveland 


St. Louis 
Minneapolis 


March 28, 2006. 
* * * * * ; 


By order of the Board of Governors of the 
Federal Reserve System, March 30, 2006. 


Jennifer J. Johnson, 

Secretary of the Board. 

[FR Doc. 06-3256 Filed 4—-4—06; 8:45 am] 
BILLING CODE 6210-02-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-—24239; Directorate 
Identifier 2006-NE-09—AD; Amendment 39- 
14547; AD 2006-07-20] 


RIN 2120-AA64 


Airworthiness Directives; Turbomeca 
Makila 1 A2 Turboshaft Engines 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Final rule; request for 
comments. 


SUMMARY: The FAA is adopting a new 
airworthiness directive (AD) for 
Turbomeca Makila 1 A2 turboshaft 
engines. This AD requires upgrading the 
software version of the digital electronic 
control. This AD results from 
Turbomeca determining that Makila 1 
A2 turboshaft engines with software 
version 9 installed in the digital ; 
electronic control unit (DECU), under 
certain conditions, could experience a 
free turbine overspeed and uncontained 
failure. We are issuing this AD to 
prevent overspeed and uncontained 
failure of the free turbine and damage to 
the helicopter. 


3 Federal Reserve 
Bank : 
New York ............. | q 
Richmond 
Atlanta 
Chicago 
| 
Kansas City ......... 
Dallas | 
| 
BoSton | 5.75 
New York ............. 5.75 
Richmond ............. 5.75 
Atlanta 5.75 | 
Chicago |. 5.75 
5.75 
Minneapolis .......... | 5.75 { 
Kansas City .........| 5.75 
San Francisco ...... 5.75 | 
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DATES: Effective May 5, 2006. 

We must receive any comments on 
_ this AD by June 5, 2006. 

ADDRESSES: Use one of the following 
addresses to comment on this AD: 

e DOT Docket Web site: Go to 
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

'@ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590-— 
0001. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through except Federal holidays. 

Contact Turbomeca, 40220 Tarnos, 
France, telephone 33—05-59—74—40-00; 
fax 33-05-59-74-45-15, for the service. 
information identified in this AD. 

FOR FURTHER INFORMATION CONTACT: 
Christopher Spinney, Aerospace 
Engineer, Engine Certification Office, 
FAA, Engine and Propeller Directorate, 
12 New England Executive Park, 
Burlington, MA 01803-5213; telephone 
(781) 238-7175; fax (781) 238-7199. 
SUPPLEMENTARY INFORMATION: The 
Direction Generale De L’ Aviation Civile 
(DGAC), which is the airworthiness 
authority for France, recently notified us 
that an unsafe condition might exist on 
Turbomeca Makila 1 A2 turboshaft 
engines. The DGAC advises that if an 
engine with DECU software version 9 
(TU 230C) experiences a loss of power 
transmission between the engine and 
the main gearbox at higher power 
settings, the free turbine could 
experience overspeed and uncontained 
failure. Turbomeca has issued software 
to provide better overspeed protection at 
the higher power settings. 


Bilateral Airworthiness Agreement 


This Makila 1 A2 turboshaft engine is 
manufactured in France and is type 
certificated for operation in the United 
States undef the provisions of section 
21.29 of the Federal Aviation 
Regulations (14 CFR 21.29) and the 
applicable bilateral airworthiness 
agreement. Under this bilateral 
airworthiness agreement, the DGAC 
kept the FAA informed of the situation 
described above. We have examined the 
findings of the DGAC, reviewed all 
available information, and determined 
that AD action is necessary for products 
of this type design that are certificated 
for operation in the United States. 


FAA’s Determination and Requirements 
of This AD 

Although no helicopters that are 
registered in the United States use these 
Makila 1 A2 turboshaft engines, the 
possibility exists that the engines could 
be used on airplanes that are registered 
in the United States in the future. The 
unsafe condition described previously is 
likely to exist or develop on other 


-Makila 1 A2 turboshaft engines of the 


same type design. We are issuing this 
AD to prevent overspeed and 
uncontained failure of the free turbine, 
leading to possible bodily injury, and 
damage to the helicopter. This AD 
requires upgrading DECU software from 
version 9 (TU 230C) to version 11 (TU 
244C) by November 30, 2008. 


FAA’s Determination of the Effective 
Date 


Since there are currently no domestic 
operators of this engine model, notice 
and opportunity for public comment 
before issuing this AD are unnecessary. 
A situation exists that allows the 
immediate adoption of this regulation. 


Comments Invited 


This AD is a final rule that involves 
requirements affecting flight safety and 
was not preceded by notice and an 
opportunity for public comment; 
however, we invite you to send us any 
written relevant data, views, or 
arguments regarding this AD. Send your 
comments to an address listed under 
ADDRESSES. Include ‘‘AD Docket No. 
FAA-2006-24239; Directorate Identifier 
2006—NE-09-—AD” in the subject line of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of the rule that might suggest a 
need to modify it. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 
personnel concerning this AD. Using the 
search function of the DMS web site, 
anyone can find and read the comments 
in any of our dockets, including the 
name of the individual who sent the 
comment (or signed the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 


- complete Privacy Act Statement in the 


Federal Register published on April 11, 
2000 (65 FR 19477-—78) or you may visit 
http://dms.dot.gov. 


Examining the AD Docket 


You may examine the docket that 
contains the AD, any comments 
received, and any final disposition in 


person at the Docket Management 
Facility Docket Office between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. The Docket 
Office (telephone (800) 647-5227) is 
located on the plaza level of the 
Department of Transportation Nassif 
Building at the street address stated in 
ADDRESSES. Comments will be available 


_ in the AD docket shortly after the DMS 


receives them. 
Authority for This Rulemaking . 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s . 
authority. 

We are issuing this rulemaking under 
the authority described in subtitle VII, 
part A, subpart III, section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for __ 
safety in air commerce. This regulation . 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this AD will 
not have federalism implications under 
Executive Order 13132. This AD will 
not have a substantial direct effect on 


the States, on the relationship between 


the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR ‘11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a summary of the costs 
to comply with this AD and placed it in 
the AD Docket. You may get a copy of 
this summary by sending a request to us 
at the address listed under ADDRESSES. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, 
safety, Safety. 
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Adoption of the Amendment 


w Under the authority delegated to me 

by the Administrator, the Federal 
Aviation Administration amends part 39 
of the Federal Aviation Regulations (14 
CFR part 39) as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


@ 1. The authority citation for part 39 — 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 


mw 2. The FAA amends § 39.13 by adding 
the following new airworthiness 
directive: 


2006-07-20 Turbomeca: Amendment 39— 
14547. Docket No. FAA—2006—24239; 
Directorate Identifier 2006—-NE—09—AD. 


Effective Date 


(a) This airworthiness directive (AD) 
becomes effective May 5, 2006. 


Affected ADs 
(b) None. 


Applicability 

(c}) This AD applies to Turbomeca Makila 
1 A2 turboshaft engines. These engines are 
installed on, but not limited to, Eurocopter 
AS 332 L2 helicopters. 


Unsafe Condition — 


(d) This AD results from abies” 
determining that Makila 1 A2 turboshaft 
engines with software version 9 installed in 
the digital electronic contro] unit (DECU), 
under certain conditions, could experience a 
free turbine overspeed and uncontained 
failure. We are issuing this AD to prevent 
overspeed and uncontained failure of the free 
turbine and damage to the helicopter. 


Compliance 

(e) You are responsible for having the 
actions required by this AD performed no 
later than November 30, 2008, unless the 
actions have already been done. 

(f) Upgrade the software version in the 
DECU from version 9 (TU 230C) to version 
11 (TU 244C). Information on this upgrade 
can be found in Turbomeca Mandatory 
Service Bulletin No. 298 73 0244, dated 
February 2, 2006. 

(g) Version 11 (TU 244C) software must not 
be intermixed on the helicopter with any 
other DECU software version except version 
9 (TU 230(). 


Alternative Methods of Compliance 


(h) The Manager, Engine Certification 
Office, has the authority to approve 
alternative methods of compliance for this 
AD if requested using the procedures found 
in 14 CFR 39.19. 


Related Information 

(i) Direction Generale De L’ Aviation Civile 
airworthiness directive F-2006—029, dated 
February 1, 2006, also addresses the subject 
- of this AD. 


Issued in Burlington, Massachusetts, on 
March 30, 2006. 


Peter A. White, 


Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


[FR Doc. 06-3253 Filed 4—-4-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2006-23648; Directorate 
identifier 2006—-CE-07-AD; Amendment 39— 
14514; AD 2006-06-06] 


RIN 2120-AA64 


Airworthiness Directives; The Cessna 
Aircraft Company Models 208 and 
208B Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; correction. 


SUMMARY: This document makes a 
correction to Airworthiness Directive 
(AD) 2006-06-06, which published in 
the Federal Register on March 16, 2006 
(71 FR 13533), and applies to all The 
Cessna Aircraft Company (Cessna) 
Models 208 and 208B airplanes. AD 
2006—06—06 requires you to incorporate 
information into the applicable section 
of the Airplane Flight Manual (AFM) 
and Pilots Operating Handbook (POH) 
and requires installation of placards. 
Current language in paragraph (f)(3) of 
AD 2006-06-06 regarding the placard 
requirement inadvertently states: ‘“You 
may insert a copy of this AD into the 
appropriate sections of the POH to 
comply with this action.” This does not 
meet the intent of the AD. This 
document corrects that paragraph by 
removing the language referenced 
above. 


DATES: The effective date of this AD 
(2006—06—06) remains March 24, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Robert P. Busto, Aerospace Engineer, 
Wichita Aircraft Certification Office, 
FAA, 1801 Airport Road, Wichita, 
Kansas 67209; telephone: (316) 946— 
4157; facsimile: (316) 946-4107. 


SUPPLEMENTARY INFORMATION: 
Discussion 

On March 10, 2006, the FAA issued 
AD 2006-06-06, Amendment 39-14514 
(71 FR 13533, March 16, 2006), which 
applies to all Cessna Models 208 and 
208B airplanes. AD 2006—06—06 
requires you to incorporate information 
into the applicable section of the AFM 
and POH and requires installation of 


placards. Current language in paragraph 
(f)(3) of AD 2006-06-06 regarding the 
placard requirement inadvertently 
states: ““You may insert a copy of this 
AD into the appropriate sections of the 
POH to comply with this action.” This 
does not meet the intent of the AD. 


Need for the Correction 


This correction is needed to not allow 
a method of compliance that was 
inadvertently included in the AD-and 
does not address the unsafe condition. 


Correction of Publication 


= Accordingly, the publication of March 
16, 2006 (71 FR 13533), of Amendment 
39-14514; AD 2006-06-06, which was . 
the subject of FR Doc. 06-2544, is 
corrected as follows: 


§39.13 [Corrected] 

On page 13536, in § 39.13 tAinendedl, 
in paragraph (f)(3), in the Procedures 
column, remove the following text: 


“You may insert a copy of this AD 
into the appropriate sections of the POH 
to comply with this action.” 

Action is taken herein to correct this 
reference in AD 2006—06-—06 and to add 
this AD correction to § 39.13 of the 
Federal Aviation Regulations (14 CFR 
39.13). 

The effective date remains March 24, 
2006. 

Issued in Kansas City, Missouri, on March 
30, 2006. 

David R. Showers, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 06—3252 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Docket No. FAA—2005-—22687; Airspace 
Docket No. 05-AAL-23] 


Establishment of Class E Airspace; St. 
Paul Island, AK 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at St. Paul Island, AK to 
provide adequate controlled airspace to 
contain aircraft executing one new 
Standard Instrument Approach 
Procedure (SIAP), and five revised 
SIAPs. This rule results in revised Class 
E airspace extending upward from 700 
feet (ft.) and 1,200 ft. above the surface 
at St. Paul Island, AK. 
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EFFECTIVE DATE: 0901 UTC, June 8, 2006. 
FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL-538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271—2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY INFORMATION: 

History 

On Tuesday, January 31, 2006, the 
FAA proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
extending upward from 700 ft. and 
1,200 ft. above the surface at St. Paul 
Island, AK (71 FR 5025). The action was 
proposed in order to create Class E 
~ airspace sufficient in size to contain | 
aircraft while executing one new SIAP, 
and five revised SIAPs for the St. Paul 
Island Airport. The new approach is the 
Area Navigation (Global Positioning 
System) (RNAV (GPS)) Runway (RWY) 
36, original. The five revised SIAPs are 
(1) RNAV (GPS) RWY 18, Amendment 
(Amdt) 1; (2) Non-directional Beacon 
(NDB)-A, Amdt 1; (3) NDB/Distance 
Measuring Equipment (DME) RWY 18, 
Amdt 3; (4) Localizer (LOC)/DME Back 
Course RWY 18, Amdt 3; (5) Instrument 
Landing System (ILS) or LOC/DME 
RWY 36, Amdt 2. Class E controlled 
airspace extending upward from 700 ft. 
and 1,200 ft above the surface in the St. 
Paul Island Airport area is created by 
this action. A corresponding airspace 
change to Offshore Airspace Area 1234L 
is also being coordinated with the: 
FAA’s Office of System Operations 
Airspace to address the airspace outside 
the 12-mile limit. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No public comments have been 
received; thus the rule is adopted as 
proposed. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9N, Airspace Designations 
and Reporting Points, dated September 
1, 2005, and effective September 15, 
2005, which is incorporated by 
reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
modifies Class E airspace at St. Paul 


Island, Alaska. This Class E airspace 
will accommodate aircraft executing one 
new SIAP, and five revised SIAPs, and 
will be depicted on aeronautical charts 
for pilot reference. The intended effect 
of this rule is to provide adequate 
controlled airspace for Instrument Flight 
Rule (IFR) operations at St. Paul Island 


Airport, St. Paul, Alaska. 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is nota 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 

-impact is so minimal. Since this a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VII, part A, subpart 1, section 40103, 
Sovereignty and use of airspace. Under 
that section, the FAA is charged with 
prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 
Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for the St. Paul Island 
Airport and represents the FAA’s 
continuing effort to safely and 
efficiently use the navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 


CLASS B, CLASS C, CLASS D, AND. 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 


-POINTS 


@ 1. The authority citation for14CFR - 
part 71 continues to read as follows: 
Authority: 49 U.S.C. 106(g), 40103, 40113, 


40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 

w 2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9N, 
Airspace Designations and Reporting 
Points, dated September 1, 2005, and 
effective September 15, 2005, is 
amended as follows: 


* * * * * 


Paragraph 6005 Class E airspace extending 


- upward from 700 feet or more above the 


surface of the earth. 


* * * * * 


AAL AKES St. Paul Island, AK [Revised] 


St. Paul Island Airport, AK 

(Lat. 57°10’2” N., long. 170°1314” W.) 

That airspace extending upward from 700 
feet above the surface within an 8-mile radius 
of the St. Paul Island Airport, and within 8 
miles west and 6 miles east of the 360° 
bearing from the St. Paul Airport from the 8- 
mile radius to 14 miles north of the St. Paul 
Airport, and within 6 miles west and 8 miles 
east of the 172° bearing from the St. Paul 
Airport from the 8-mile radius to 15 miles 
south of the St. Paul Airport, and that 
airspace extending upward from 1,200 feet 
above the surface within a 73-mile radius of 
the St. Paul Island Airport. 


* * * * * 


Issued in Anchorage, AK, on March 28, 
2006. 


Michael A. Tarr, 

Manager, Operations Support. 

[FR Doc. 06-3246 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Docket No. FAA-2005-23275; Airspace 
Docket No. 05-AAL-40] 


Establishment of Class E Airspace; 
Cold Bay, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at Cold Bay, AK to provide 
adequate controlled airspace to contain 


16996 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006 /Rules and Regulations 


aircraft executing two new Standard 

Instrument Approach Procedures 

(SIAPs), and seven revised SIAPs. This 

rule results in revised Class E airspace 

extending upward from 700 feet (ft.) and 

1,200 ft. above the surface at Cold Bay, 

AK. 

DATES: Effective Date: 0901 UTC, June 8, 
2006. 

FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL-538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271-2850; email: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY INFORMATION: 
History 

On Thursday, January 26, 2006, the 
FAA proposed to amend part 71 of the” 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
extending upward from 700 ft. and 
1,200 ft. above the surface at Cold Bay, 
AK (71 FR 4317). The action was 
proposed in order to create Class E 
airspace sufficient in size to contain 
aircraft while executing two new SIAPs, 
and seven revised SIAPs for the Cold 
Bay Airport. The new approaches are (1) 
Area Navigation (Global Positioning 
System) (RNAV (GPS)) Runway (RWY) 
14, original; (2) RNAV (GPS) RWY 32, 

- original. The seven revised SIAPs are (1) 
RNAV (GPS) RWY 26, Amendment 
(Amdt) 1; (2) Instrument Landing 
System (ILS) or Localizer (LOC)— 
Distance Measuring Equipment (DME) 
RWY 14, Amdt 17; (3) LOC-DME-Back 
Course (BC) RWY 32, Amdt 8; (4) Very 
High Frequency Omni-directional Range 
(VOR)—-DME or Tactical Air Navigation 
(TACAN)-A, Amdt 3; (5) VOR RWY 14, 
Amdt 14; (6) High (HI)-ILS or LOC- 
DME RWY 14, Amdt 2; (7) HI-VOR- 
DME or TACAN RWY 14, Amdt 3. Class 
E controlled airspace extending upward 
from 700 ft. and 1,200 ft above the 
surface in the Cold Bay Airport area is 
created by this action. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No public comments have been 
received; thus the rule is adopted as 
proposed. 

e area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are“ 
published in paragraph 6005 of FAA 

Order 7400.9N, Airspace Designations 
and Reporting Points, dated September 
1, 2005, and effective September 15, 


2005, which is incorporated by 
reference in +4 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
modifies Class E airspace at Cold Bay, 
Alaska. This Class E airspace will 
accommodate aircraft executing two 
new SIAPs, and seven revised SIAPs, 
and will be depicted on aeronautical 
charts for pilot reference. The intended 
effect of this rule is to provide adequate 
controlled airspace for Instrument Flight 
Rule (IFR) operations at Cold Bay 
Airport, Cold Bay, Alaska. 


The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. , 


The.FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in 
Subtitle VII, Part A, Subpart 1, Section 
40103, Sovereignty and use of airspace. 
Under that section, the FAA is charged 
with prescribing regulations to ensure 
the safe and efficient use of the 
navigable airspace. This regulation is 
within the scope of that authority 
because it creates Class E airspace 
sufficient in size to contain aircraft 
executing instrument procedures for the 
Cold Bay Airport and represents the 
FAA’s continuing effort to safely and 
efficiently use the navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


. 


Adoption of the Amendment 


= In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


@ 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 


@ 2. The incorporation by reference in 


- 14 CFR 71.1 of Federal Aviation 


Administration Order 7400.9N, 
Airspace Designations and Reporting 
Points, dated September 1, 2005, and 
effective September 15, 2005, is 
amended as follows: 


* * * * *- 


Paragraph 6002 Class E airspace designated 
as surface areas. 
* * * * * 


AAL AK E2 Cold Bay, AK [Revised] 


Cold Bay Airport, AK 

(Lat. 55°12719” N., long. 162°43’28” W.) 

Within a 4.6-mile radius of the airport and 
within 1.7 miles each side of the 150° bearing 
extending from the 4.6-mile radius to 7.7 
miles southeast of the airport and within 3 
miles west and 4 miles east of the 335° 
bearing extending from the 4.6-mile radius to 
12.2 miles northwest of the airport. 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* * * * * 


AAL AKES5 Cold Bay, AK [Revised] 
Cold Bay Airport, AK 
(Lat. 55°12’19” N., long. 162°43’28” W.) 
That airspace extending upward from 
1,200 feet above the surface within a 10.6- 
mile radius of the airport and within 9 miles 
east and 4.3 miles west of the 321° bearing 
from the airport extending from the 10.6-mile 
radius to 20 miles northwest of the airport 
and 4 miles each side of the 070° bearing 
from the airport extending from the 10.6-mile 
radius to 13.6 miles northeast of the airport. 


* * * * 

Issued in Anchorage, AK, on March 28, 
2006. 
Michael A. Tarr, 
Manager, Operations Support. 
[FR Doc. 06-3248 Filed 44-06; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
. Federal Aviation Administration 


14 CFR Part 71 
[Docket No. FAA-2005—23276; Airspace 
Docket No. 05—AAL-41] 


Establishment of Class E Airspace; 
Minchumina, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This action establishes Class 
E airspace at Minchumina, AK to 
provide adequate controlled airspace to 
contain aircraft executing two new 
Standard Instrument Approach 
Procedures (SIAPs), and one revised 
SIAP. This rule results in new Class E 
airspace established upward from 700 
feet (ft.) above the surface at 
Minchumina, AK. 

DATES: Effective Date: 0901 UTC, June 8, 
2006. 


FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, AAL—-538G, Federal Aviation 
Administration, 222 West 7th Avenue, 
Box 14, Anchorage, AK 99513-7587; 
telephone number (907) 271-5898; fax: 
(907) 271-2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 


SUPPLEMENTARY INFORMATION: 
History 

On Tuesday, January 24, 2006, the 
FAA prop%sed to amend part 71 of the 
Federal /.« ation Regulations (14 CFR 
part 71) to establish Class E airspace 
upward from 700 ft. above the surface 
at Minchumina, AK (71 FR 3794). The 
action was proposed in order to create 
Class E airspace sufficient in size to 
contain aircraft while executing two. 
new SIAPs, and one revised SIAP for 
the Minchumina Airport. The new 
approaches are (1) Area Navigation 
(Global Positioning System) (RNAV 
(GPS)) Runway (RWY) 03, original and 
(2) RNAV (GPS) RWY 21, original. The 
revised SIAP is the Non-directional 
Beacon (NDB) RWY 03, amendment 3. 
Class E controlled airspace extending 
upward from 700 ft. above the surface 
in the Minchumina Airport area is 
created by this action. Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No public comments have been 
received; thus the rule is adopted as 
proposed. Due to a recent magnetic 
variation change, local pilots will notice 
the runway reference is no longer 02/20. 
This variation change was not 


‘mentioned in the notice of proposed 


rulemaking. 

The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9N, Airspace Designations 


and Reporting Points, dated September - 


1, 2005, and effective September 15, 
2005, which is incorporated by 
reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
creates Class E airspace at Minchumina, 
Alaska. This Class E airspace is 
established to accommodate aircraft 
executing two new SIAPs, and one 
revised SIAP, and will be depicted on 
aeronautical charts for pilot reference. 
The intended effect of this rule is to 
provide adequate controlled airspace for 
Instrument Flight Rule (IFR) operations 
at Minchumina Airport, Minchumina, 
Alaska. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VII, part A, subpart 1, section 40103, 


' Sovereignty and use of airspace. Under 
- that section, the FAA is charged with 


prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 


Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for the Minchumina Airport 
and represents the FAA’s continuing 
effort to safely and efficiently use the 
navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


Adoption of the Amendment 


= In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; s 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


= 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 
Authority: 49 U.S.C. 106fg), 40103, 40113, 


40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959— 
1963 Comp., p. 389. 


§71.1 [Amended] 


= 2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9N, 
Airspace Designatjons and Reporting 
Points, dated September 1, 2005, and 
effective September 15, 2005, is 
amended as follows: 


* * * * * 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* * 


AAL AKES5 Minchumina, AK [Revised] 
Minchumina Airport, AK 
(Lat. 63°53’10” N., long. 152°18’07” W.) 
That airspace extending upward from 700 
feet above the surface within a 7-mile radius 
of the Minchumina Airport. 


* * * * * 


Issued in Anchorage, AK, on March 28, 
2006. 


Michael A. Tarr, 

Manager, Operations Support. 

{FR Doc. 06-3249 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Docket No. FAA-2005-22686; Airspace 
Docket No. 05—-AAL—42] 


Establishment of Class E Airspace; 
Vaidez Pioneer Field, AK 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action revises Class E 
airspace at Valdez Pioneer Field, AK to 
provide adequate controlled airspace to 
contain aircraft executing two new 
Standard Instrument Approach 
Procedures (SIAPs), and one revised 
SIAP. This rule results in revised Class 
E airspace extending upward from 1,200 
feet (ft.) above the surface at Valdez 
Pioneer Field, AK. 

DATES: Effective Date: 0901 UTC, June 8, 
2006. 


FOR FURTHER INFORMATION CONTACT: Gary 


Rolf, AAL-538G, Federal Aviation 

Administration, 222 West 7th Avenue, 
* Box 14, Anchorage, AK 99513-7587; 

telephone number (907) 271-5898; fax: 
- (907) 271-2850; e-mail: 
gary.ctr.rolf@faa.gov. Internet address: 
http://www.alaska.faa.gov/at. 


SUPPLEMENTARY INFORMATION: 
History 

On Tuesday, January 31, 2006, the 
FAA proposed to amend part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise Class E airspace 
extending upward from 1,200 ft. above 
the surface at Valdez, AK (71 FR 5024). 
The notice of proposed rulemaking did 
not state the full name, Valdez Pioneer 
Field. This final rule corrects that error. 
The action was proposed in order to 
create Class E airspace sufficient in size 
to contain aircraft while executing two 
new SIAPs, and one revised SIAP for 
Valdez Pioneer Field. The new 
approaches are (1) Very High Frequency 
Omnidirectional Range (VOR)/Distance 
Measuring Equipment (DME)-B, 
Original and (2) VOR/DME-C, Original. 
‘The revised approach is the VOR/DME- 
A, Amendment 3. Class E controlled 
airspace extending upward from 1,200 
ft. above the surface in the Valdez 
Pioneer Field area is created by this 
action. Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No public comments have been 
received; thus the rule is adopted as 
proposed. 


The area will be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1,200 ft. transition areas are 
published in paragraph 6005 of FAA 
Order 7400.9N, Airspace Designations 
and Reporting Points, dated September 
1, 2005, and effective September 15, 
2005, which is incorporated by 

- reference in 14 CFR 71.1. The Class E 
airspace designation listed in this 
document will be published 
subsequently in the Order. 


The Rule 


This amendment to 14 CFR part 71 
modifies Class E airspace at Valdez 
Pioneer Field, Alaska. This Class E 
airspace will accommodate aircraft 
executing two new SIAPs, and one 
revised SIAP, and will be depicted on 
aeronautical charts for pilot reference. 
The intended effect of this rule is to 
provide adequate controlled airspace for 
Instrument Flight Rule (IFR) operations 
at Valdez Pioneer Field, Valdez, Alaska. 

The FAA has determined that this 
regulation only involves an established _ 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

The FAA’s authority to issue rules 


' regarding aviation safety is found in 


~ Title 49 of the United States Code. 
Subtitle 1, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VIl, part A, subpart 1, section 40103, 
Sovereignty and use of airspace. Under 
that section, the FAA is charged with 
prescribing regulations to ensure the 
safe and efficient use of the navigable 
airspace. This regulation is within the 
scope of that authority because it creates 
Class E airspace sufficient in size to 
contain aircraft executing instrument 
procedures for Valdez Pioneer Field and 


represents the FAA’s continuing effort 
to safely and efficiently use the 
navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, | 
Navigation (air). 


Adoption of the Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


@ 1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 


@ 2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9N, 
Airspace Designations and Reporting 
Points, dated September 1, 2005, and 
effective September 15, 2005, is 
amended as follows: 


* * * * * 


Paragraph 6005 Class E airspace extending: 
upward from 700 feet or more above the 
surface of the earth. 


* * * * * 


AALAKES Valdez, AK [Revised] 


Valdez Pioneer Field, AK 

(Lat. 61°08’02” N, long. 146°14’54” W.) 
Valdez Localizer 

(Lat. 61°08’05” N, long. 146°13’35” W,) 
Johnstone Point VORTAC 

(Lat. 60°28’51” N, long. 146°35’58” W.) 

That airspace extending upward from 700 
feet above the surface within a 6.6-mile 
radius of the Valdez Airport and within 3.1 
miles each side of the Valdez Localizer front 
course extending from the 6.6-mile radius to 
21.6 miles southwest of the airport;-and that 
airspace extending upward from 1,200 feet 
above the surface within 50 miles of the 
Johnstone Point VORTAC extending 
clockwise from the Johnstone Point VORTAC 
200° radial to the 076° radial. 


* * * * * 


Issued in Anchorage, AK, on March 28, 
2006. 


Michael A. Tarr, 

Manager, Operations Support. 

[FR Doc. 06-3250 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P. 
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_ DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 97 
[Docket No. 30488; Amdt. No. 3161] 
Standard Instrument Approach 


Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment amends 
Standard Instrument Approach 
Procedures (SIAPs) for operations at 
certain airports. These regulatory 
actions are needed because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports. 


DATES: This rule is effective April 5, 
2006. The compliance date for each 
SIAP is specified in the amendatory 
provisions. 

The incorporation by reference of 

‘certain publications listed in the 

regulations is approved by the Director 
of the Federal Register as of April 5, 
2006. 


ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows: 


For Examination— 


1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Ave, SW., Washington, 
DC 20591; 

2. The FAA Regional Office of the 
region in which affected airport is 
located; or 

_ 3. The National Flight Procedures 
Office, 6500 South MacArthur Blvd., 
Oklahoma City, OK 73169 or, 

4. The National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call 202-741-6030, 
or go to: http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

For Purchase—Individual SIAP 
copies may be obtained from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 


2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription—Copies of all SIAPs, 
mailed once every 2 weeks, are for sale 
by the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Donald P. Pate, Flight Procedure 
Standards Branch (AFS—420), Flight 
Technologies and Programs Division, 
Flight Standards Service, Federal 
Aviation Administration, Mike 
Monroney Aeronautical Center, 6500 
South MacArthur Blvd. Oklahoma City, 
OK 73169 (Mail Address: P.O. Box 
25082 Oklahoma City, OK 73125) 
telephone: (405) 954-4164. 


SUPPLEMENTARY INFORMATION: This 
amendment to Title 14, Code of Federal 
Regulations, part 97 (14 CFR part 97) 
amends Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in the appropriate FAA Form 
8260, as modified by the National Flight 
Data Center (FDC)/Permanent Notice to 
Airmen (P—NOTAM), which is 


~ incorporated by reference in the 


amendment under 5 U.S.C. 552(a), 1 
CFR part 51, and § 97.20 of the Code of 
Federal Regulations. Materials 
incorporated by reference are available 
for examination or purchase as stated 
above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR sections, with the types 
and effective dates of the SIAPs. This 
amendment also identifies the airport, 
its location, the procedure identification 
and the amendment number. 


The Rule 


This amendment to 14 CFR part 97 is 
effective upon publication of each 
separate SIAP as amended in the 
transmittal. For safety and timeliness of 
change considerations, this amendment 
incorporates only specific changes 
contained for each SIAP as modified by 
FDC/P—NOTAMs. 

The SIAPs, as modified by FDC 
P-—NOTAM, and contained in this 


amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Procedures 
(TERPS). In developing these chart 
changes to SIAPs, the TERPS criteria 
were applied to only these specific 
conditions existing at the affected 


airports. All SIAP amendments in this 


rule have been previously issued by the 
FAA in a FDC NOTAM as an emergency 
action of immediate flight safety relating 
directly to published aeronautical 
charts. The circumstances which 
created the need for all these SIAP 


_ amendments requires making them 


effective in less than 30 days. 


Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in TERPS. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
are impracticable and contrary to the 
public interest and, where applicable, 
that good cause exists for making these 
SIAPs effective in less than 30 days. 


Conclusion 


- The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation asthe anticipated 


‘impact is so minimal. For the same 


reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Air Traffic Control, Airports, 
Incorporation by reference, Navigation 
(Air). 

Issued in Washington, DC, on March 24, 
2006. 

James J. Ballough, 
Director, Flight Standards Service. 


Adoption of the Amendment 


Accordingly, pursuant to the 
authority delegated to me, Title 14, 
Code of Federal Regulations, part 97, 14 
CFR part 97, is amended by amending 
Standard Instrument Approach 
Procedures, effective at 0901 UTC on 
the dates specified, as follows: 
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PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 


@ 1. The authority citation for part 97 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40106, 


40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721-44722. 


g@ 2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and 97.35, [Amended] 2 

By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; § 97.25 LOC, LOC/DME, 


LDA, LDA/DME, SDF, SDF/DME; 
§ 97.27 NDB, NDB/DME; § 97.29 ILS, - 
ILS/DME, ISMLS, MLS/DME, MLS/ 


- RNAV; § 97.31 RADAR SIAPs; § 97.33 


RNAV SIAPs; and § 97.35 COPTER 
SIAPs, Identified as follows: 


... Effective Upon Publication 


State City 


Airport 


FDC No. Subject 


FM YAP. Island 


YAP Intl 


FM YAP Island 


YAP Intl 


Lafayette 


Lafayette Regional 


Lamoni 


Lamoni Muni 


Driggs 


Driggs-Reed Memorial 


Driggs 
Sacramento 


Driggs-Reed Memorial 
Sacramento Executive 


Patterson 


Athens 


Harry P Williams Memorial 
Athens Muni 


El Paso 


El Paso Intl 


Lafayette 


Lafayette Regional 


Lafayette 


Lafayette Regional 


Savannah 


Augusta 


Savannah/Hilton Head Int! 
Augusta. State 


Augusta 


Augusta State 


Gainesville 


Gainesville Regional 


Gainesville 


Gainesville 


Gainesville Regional 


Gainesville 


Gainesville Regional 


Gainesville 


Gainesville Regional 
Gainesville Regional 


Gainesville 


Gainesville Regional 


Gainesville 


Gainesville Regional 


Destin 


Destin-Fort Walton Beach 


6/1676 
6/1677 
6/2309 


RNAV (GPS) Rwy 25, Orig. 

RNAV (GPS) Rwy 7, Orig. 

ILS OR LOC/DME Rwy 4R, Orig 
this corrects the Notam en- 
tered in TLO6—O7 where the 
procedure name was_incor- 
rect.. 

RNAV (GPS) Rwy 36, Orig. 

RNAV (GPS) Rwy 3, Amdt 1. 

GPS-A, OR LOC Amdt 1. 

ILS Rwy 2, Amdt 22B. 

VOR/DME-A Amdt 10. 

NDB Rwy 35, Amdt 4B. 

RNAV (GPS) Rwy 22, Orig. 

ILS Rwy 22L, Amdt 4C. 

VOR/DME Rwy 11, Amdt 1C. 

MLS Rwy 27, Amdt 1. 

RNAV (GPS)-B, Orig. 

RNAV (GPS) Rwy 35, Orig. 

ILS Rwy 28, Amat 12A. - 

VOR Rwy 28, Orig-B. 

VOR/DME Rwy 10, Orig-A. 

RNAV (GPS) Rwy 6, Orig-A. 

RNAV (GPS) Rwy 24, Orig-A. 

VOR Rwy 24, Orig-B. 

VOR/DME Rwy 6, Orig-B. 

RNAV (GPS) Rwy 14, Orig. 


6/3054 
6/3092 
6/3093 
6/3235 
6/3343 
6/3410 
6/3411 
6/3423 
6/3424 
6/3467 
6/3612 
6/3613 
6/3629 
6/3630 
6/3631 
6/3632 
6/3633 
6/3634 
6/3635 
6/3636 


{FR Doc. 06-3187 Filed 44-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 121 


[Docket No. FAA-2002-11301; Amendment 
No. 121-324] 


RIN 2120-AH14 
Antidrug and Alcohol Misuse 


Prevention Programs for Personnel 
Engaged in Specified Aviation 
Activities 


AGENCY: Federal Aviation 
Administration (FAA); DOT. 

- ACTION: Final rule; delay of compliance 
date. 


SUMMARY: The FAA is delaying the 
compliance date for the final rule 
clarifying that contractors, including 
subcontractors at any tier, must be 
subject to drug and alcohol testing. This 
action is necessary because it has come 
to our attention that some original 
equipment manufacturers (OEMs) and 


other entities may be confused regarding 
whether they are performing 7 
maintenance or preventive maintenance 
duties subject to drug and alcohol 
testing, or manufacturing duties not 
subject to testing. The effective date of 
April 10, 2006, will remain the same, 
but this action extends the compliance 
date until October 10, 2006, which gives 
OEMs and others sufficient time to 
determine what work is subject to drug 
and alcohol testing. 


DATES: The effective date of the final 
rule published at 71 FR 1666 (January 
10, 2006) remains April 10, 2006, but 
the compliance date is delayed until 
October 10, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Diane J. Wood, Manager, Drug 
Abatement Division, AAM-800, Office 
of Aerospace Medicine, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 


267-8442. 


SUPPLEMENTARY INFORMATION: 
Availability of Final Rule 


You can get an electronic copy using 
the Internet by: 


(1) Searching the Department of 
Transportation’s electronic Docket 
Management System (DMS) Web page 
(http://dms.dot.gov/search); 

(2) Visiting the FAA’s Regulations and 
Policies Web page at http:// 
www.faa.gov/regulations_policies/; or 

(3) Accessing the Government 
Printing Office’s Web page at http:// 
www.gpoaccess.gov/fr/index.html. 

You can also get a copy by sending a 
request to the Federal Aviation 
Administration, Office of Rulemaking, 
ARM-1, 800 Independence Avenue, 
SW., Washington, DC 20591, or by 
calling (202) 267-9680. Make sure to 
identify the docket number, notice 
number, or amendment number of this 
rulemaking. 


Small Business Regulatory Enforcement 
Fairness Act 


The Small Business Regulatory 
Enforcement Fairness Act (SBREFA) of 
1996 requires FAA to comply with 
small entity requests for information or 


‘advice about compliance with statutes 


and regulations within its jurisdiction. 


- Therefore, any small entity that has a 


question regarding this document may 
contact their local FAA official, or the 


— | 
03/10/06 ........ | ID | 
| | 
| 
| 
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person listed under FOR FURTHER 
INFORMATION CONTACT. You can find out 
more about SBRFA on the Internet at 
our site, http://www.faa.gov/ 
regulations_policies/rulemaking/ 
sbre_act/. 


Authority for this Rulemaking 


The FAA’s authority to issue rules 
regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle I, section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation Programs, 
describes in more detail the scope of the 
agency’s authority. 

This rulemaking is promulgated 
under the authority described in subtitle 
VII, part A, chapter 451, section 45102, 
Alcohol and Controlled Substances 
Testing Programs. Under section 45102, 
the FAA is charged with prescribing 
regulations to establish programs for 
drug and alcohol testing of employees 
performing safety-sensitive functions for 
air carriers and to take certificate or 
other action when an employee violates 
the testing regulations. This regulation 
is within the scope of the FAA’s 
authority because it will provide more 
time for entities opting to conduct drug 
and alcohol testing and to identify 
which employees are performing a 
safety-sensitive function for a regulated 
employer by contract. This rulemaking 
_ is a current example of FAA’s 
continuing effort to ensure that only 
drug- and alcohol-free individuals é 
perform safety-sensitive functions for 
regulated employers. 


The Final Rule 


The FAA issued a final rule to clarify 
that each person who performs a safety- 
sensitive function for a regulated 
employer by contract, including by 
subcontract at any tier, is subject to 
testing (71 FR 1666, January 10, 2006). 
The rulemaking clarified that there is no 
differentiation between levels of 
contractors when safety-sensitive work 
is being performed. 

Since the inception of the drug and 
alcohol testing regulations in 1988 and 
1994, respectively, (53 FR 47024, 
November 11, 1988; 59 FR 42922, 
August 19, 1994), individuals 
performing maintenance and preventive 
maintenance for air carriers operating 
under part 121, 135, or section 135.1(c) 
operators have been required to be 
subject to drug and alcohol testing. 
Contractors, including subcontractors, 
have been filing their drug and alcohol 
testing programs with the FAA since the 
inception of the regulations. It has long 
been recognized by the regulated air 
carrier employers and their contractors/ 
subcontractors that drug and alcohol 


testing has been required for 
maintenance and preventive 
maintenance duties. Approximately 
4,300 contractors, including certificated 
repair stations and companies without 
certificates, have filed their drug and 
alcohol testing programs and more than 
3,000 of these contractors have been 
inspected by the Drug Abatement 
Division inspectors during the last 15 


years. 

Although it has been clear that 
outsourcing the maintenance services 
does not relieve the air carriers of their 
obligations to require testing of the 
individuals performing safety-sensitive 
work, some individuals performing 
safety-sensitive functions by contract 
may not have been subject to testing. It 
has come to our-attention that some 
original equipment manufacturers 
(OEMs) and other entities may be 
confused as to whether they are 
performing manufacturing or 
maintenance and preventive 
maintenance duties. This distinction is 
important because employees engaged 
solely in manufacturing are not subject 
to drug and alcohol testing, but those 
performing maintenance or preventive 
maintenance are subject to drug and 
alcohol testing. As we had done in 1988, 
when entities began testing for the first 
time, we have decided to provide the 
contractors, including subcontractors at 
any tier, extra time for complying with 
the drug and alcohol testing regulations 
for the first time. 

Also, on March 8, 2006, the FAA 
received a request to extend the 
compliance date for the January 10, 
2006, final rule. The petition was 
submitted jointly by nine associations, 
including the Regional Airline 
Association, and the Air Transport 
Association of America. This petition 
requested the FAA to extend the 
effective date “until 6 months after the 
issuance of the appropriate guidance by 
the FAA.” Specifically, the petition 
requested guidance on ‘‘what 
constitutes maintenance” and how 
higher tier contractors and employers 
can ensure compliance by lower tier 
entities. 

In response to the petition and in 
consideration of other industry 
communications, we have decided to 
delay the compliance date for the 
clarification regarding subcontractors 
for 6 months, until October 10, 2006. 
We believe that the extension of the 
compliance date provided in this final 
rule will give OEMs and other entities 
that are not already conducting testing 
additional time to determine if their | 
work is subject to drug and alcohol 
testing. The extra time will also give 
these entities an opportunity to decide 


whether to conduct their own testing 
programs or to make arrangements to 
have their employees covered under the 
testing programs of the employers with 
whom they contract. In response to the 
request for guidance, we will soon 
provide more substantive guidance on a 
range of subjects such as cleaning of 
aircraft, entertainment system 
components, deicing, and decorative | 
plating. In addition, we will provide a 
contact person to whom industry can 
direct questions concerning 
maintenance and preventative 
maintenance. 


Paperwork Reduction Act 


There are no new requirements for 
information collection associated with 
this amendment because this is only an 
extension of time for entities complying 
for the first time with the drug and ~ 
alcohol testing regulations. 


International Compatibility - 


In keeping with U.S. obligations 
under the Convention on International 
Civil Aviation, it is FAA policy to - 
comply with International Civil 
Aviation Organization (ICAO) Standards 
and Recommended Practices to the 
maximum extent practicable. The FAA 
has reviewed the corresponding ICAO 
Standards and Recommended Practices 
and has identified no differences with 
these proposed regulations. 


Good Cause for ‘No Notice” 


Sections 553(b)(3)(B) and 553(d)(3) of 
the Administrative Procedures Act 
(APA) (5 U.S.C. Sections 553(b)(3)(B) 
and 553(d)(3)) authorize agencies to 
dispense with certain notice procedures 
for rules when they find ‘“‘good cause”’ 
to do so. Under section 553(b)(3)(B), the 
requirements of notice and opportunity 
for comment do not apply when the 
agency for good cause finds that those 
procedures are “impracticable, 
unnecessary, or contrary to the public 
interest.” The FAA finds that notice and 
public comment on this final rule are 
impracticable. For the APA, 
“impracticable” means that, if notice 
and comment procedures were 
followed, they would defeat the purpose 
of the rule. As explained previously, the 
purpose of this final rule is to extend 
the compliance date for subcontractors 
performing safety-sensitive functions for 
a regulated employer to be covered 
under a drug and alcohol testing 
program. The effective date of this 
clarification remains April 10, 2006. 
This final rule extends the compliance 
date until October 10, 2006. 
Coordinating and issuing rulemaking 
documents will take time under current 
procedures. We cannot issue a notice, 
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receive comments, and issue a final rule 
before the current effective date. OEMs 
and other entities that had not 
previously chosen to implement drug 
and alcohol testing may need additional ~ 
-time before the compliance date to 
identify which employees are 
performing maintenance or preventive 
maintenance duties and to implement 
their drug and alcohol testing programs 
for these employees. Any delay in 
issuing this final rule could cause OEMs 
and other entities confusion if they try 
to establish drug and alcohol testing 
programs too quickly and for the wrong 
- employees. Therefore, it is 
“impracticable” to provide notice and 
opportunity to comment. 


Good Cause for Immediate Adoption 


In accordance with 5 U.S.C. 
553(b)(3)(B), FAA finds good cause for 
issuing this rule without prior notice 
and comment. Seeking public comment 
is impracticable, unnecessary, and 
contrary to the public interest. This 
delay of compliance date will give 
OEMs and other entities sufficient time 
to implement their drug and alcohol 
testing programs for the first time or to 
become covered under an employer's 
drug and alcohol testing program, in 
accordance with 14 CFR part 121, 
appendices I and J. Given the 
imminence of the effective date, seeking 
prior public comments on this 
temporary delay would have been 
impracticable, as well as contrary to the 
public interest in the orderly 
promulgation and implementation of 
this rule. 


Executive Order 12866 and DOT 
Regulatory Policies and Procedures 


Executive Order 12866, Regulatory 
Planning and Review, directs the FAA 
to assess both he costs and benefits of 
a regulatory change. We are not allowed 
to propose or adopt a regulation unless 
we make a reasoned determination that 
the benefits of the intended regulation 
justify its costs. Our assessment of this 
proposal indicates that its economic 
impact is minimal. Since its costs and 
benefits do not make it a “significant 
regulatory action” as defined in the 
Order, we have not prepareda 
“regulatory impact analysis.” Similarly, 
we have not prepared a “regulatory 
evaluation,” whichis the written cost/ 
benefit analysis ordinarily required for 
all rulemaking proposals under the DOT 
Regulatory and Policies and Procedures. 
We do not need to do the latter analysis 
where the economic impact of a 
proposal is minimal. 


Economic Evaluation, Regulatory 
Flexibility Determination, Trade Impact 
Assessment, and Unfunded Mandates 
Assessment 


Changes to Federal regulations must 
undergo several economic analyses. 
First, Executive Order 12866 directs 
each Federal agency to propose or adopt 
a regulation only if the agency makes a 
reasoned determination that the benefits 
of the intended regulation justify its 
costs, Second, the Regulatory Flexibility 
Act of 1980 requires agencies to analyze 
the economic impact of regulatory 
changes on small entities. Third, the 
Trade Agreements Act (19 U.S.C. » 
section 2531-2533) bans agencies from 
setting standards that create 
unnecessary obstacles to the foreign 
commerce of the United States. In 
developing U.S. standards, the Trade 
Act requires agencies to consider 
international standards. Where suitable, 
the Trade Act directs agencies to use 
those international standards as the 
basis of U.S. standards. Fourth, the 
Unfunded Mandates Reform Act of 1995 
requires agencies to prepare a written 
assessment of the costs, benefits, and 
other effects of proposed or final rules. 
This requirement applies only to rules 
that include a Federal mandate on State, 
local, or tribal governments, likely to 
result in a total expenditure of $100 
million or more in any one year 
(adjusted for inflation). In conducting 
these analyses, the FAA determines that 
this rule: : 

(1) Has benefits which justify its costs 
and is not a “significant regulatory 
action’” as defined in the Executive 
Order and as defined in DOT’s 
Regulatory Policies and Procedures; 

(2) Will not have a significant impact 
on a substantial number of small 
entities; 

(3) Has minimal effects on 
international trade; and 

(4) Does not impose an unfunded 
mandate on State, local, or tribal 
governments or on the private sector. 


Economic Summary 


This rule extends the compliance date 
for OEMs and other entities to establish 
their drug and alcohol testing programs 
or to join the testing programs of the 
employers for which they are 
performing safety-sensitive work. This 
action is necessary because some OEMs 
and other entities who had not 
previously chosen to implement drug 
and alcohol testing may be confused 
about which employees are subject to 
drug and alcohol testing. Such 
contractors, including subcontractors at 
any tier, may not have separated their 
manufacturing from their repair duties. 


These contractors may need additional 
time before the compliance date to 
identify which employees ate 
performing maintenance or preventive 
maintenance duties. These contractors 
will need to implement their drug and 
alcohol testing programs for these 
employees or to join the employees in 
the testing programs of the employers 
for which they are performing safety- 
sensitive work. 

Thus, delaying the compliance date 
for the rule by 6 months will give the 
regulated entities additional time to 
determine which employees need to be 
covered as well as the best options for 
testing. The FAA believes that this 
extension will benefit these entities by 
helping to eliminate any confusion and 
allowing them to make more informed 
choices, potentially leading to lower 
implementation costs. 

Regulatory Flexibility Determination 

The Regulatory Flexibility Act (RFA) 
of 1980, 5 U.S.C. 601-612, establishes 
“as a principle of regulatory issuance 
that agencies shall endeavor, consistent 
with the objective of the rule and of 
applicable statutes, to fit regulatory and 
informational requirements to the scale 
of the business, organizations, and 
governmental jurisdictions subject to. 
the regulation.” To achieve that 
principle, the RFA requires agencies to 
solicit and consider flexible regulatory 
proposals to explain the rationale for. 
their actions. The RFA covers a wide- 

«range of small entities, including small 
businesses, not-for-profit organizations, 
and small governmental jurisdictions. 

Agencies must perform a review to 
determine whether a proposed or final 
rule will have a significant economic 
impact on a substantial number of smali 
entities. If the agency determines that it 
will, the agency must prepare a 
regulatory flexibility analysis as 
described in the RFA. 

- However, if an agency determines that 
a proposed or final rule is not expected 
to have a significant economic impact 
on a substantial number of small 
entities, section 605(b) of the RFA 
provides that the head of the agency 
may so certify and a regulatory 
flexibility analysis is not required. The 

_ certification must include a statement 
providing the factual basis for this 
determination, and the reasoning should 
be clear. 

This final rule merely extends the 
compliance date for the subcontractor 
clarification final rule. Its economic 
impact is minimal. Therefore, as the 
Administrator of the FAA, I certify that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 
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_ Trade Impact Assessment 


The Trade Agreements Act of 1979 
prohibits Federal agencies from 
establishing any standards or engaging 
in related activities that create 
unnecessary obstacles to the foreign 
commerce of the United States. 
Legitimate domestic objectives, such as 
safety, are not considered unnecessary 
obstacles. The statute also requires 
consideration of international standards 
and, where appropriate, that they be the 
basis for U.S. standards. The FAA has 
assessed the potential effect of this final 
rule and determined that it has only a 
domestic impact. 


Unfunded Mandates Reform Act 


Title I of the Unfunded Mandates 
Reform Act of 1995 requires each 
Federal agency to prepare a written 
statement assessing the effects of any 
Federal mandate in a proposed or final 
agency rule that may result in a $100 
million or more expenditure (adjusted 
annually for inflation) in any one year 
by State, local, and tribal governments, 
in the aggregate, or by the private sector; 
such a mandate is deemed to be a 
“significant regulatory action.” The 
FAA currently uses an inflation- 
adjusted value of $120.7 million in lieu 
of $100 million. 


This final rule does not contain such 
a mandate. Therefore, the requirements 
of Title II of the Unfunded Mandates 
Reform Act of 1995 do not apply. 


_ Executive Order 13132, Federalism 


The FAA has analyzed this final rule 
under the principles and criteria of 
Executive Order 13132, Federalism. We 
determined that this action will not 
have a substantial direct effect on the 
States, or the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various * 
levels of government. Therefore, we 
have determined that this final rule does 
not have federalism implications. _ 


Environmental Analysis 


FAA Order 1050.1E identifies FAA 
actions that are categorically excluded 
from preparation of an environmental 
assessment or environmental impact 
statement under the National 
Environmental Policy Act in the 
absence of extraordinary circumstances. 
The FAA has determined this proposed 
rulemaking action qualifies for the 
categorical exclusion identified in 
paragraph 312(d) and involves no 
extraordinary circumstances. 


Regulations That Significantly Affect 
Energy Supply, Distribution, or Use 
The FAA has analyzed this final rule 
under Executive Order 13211, Actions 
Concerning Regulations that 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
18, 2001). We have determined that it is 
not a “significant energy action” under 
the executive order because it is not a 
“significant regulatory action” under 
Executive Order 12866, and it is not 


likely to have a significant adverse effect 


on the supply, distribution, or use of 
energy. 


List of Subjects in 14 CFR Part 121 


Air carriers, Aircraft, Airmen, Alcohol 
abuse, Alcoholism, Aviation safety, © 
Charter flights, Drug abuse, Drug testing, 
Safety, Transportation. 


The Amendment 


For the reasons set forth above, the 
Federal Aviation Administration is 
delaying the compliance date for the 
final rule published January 10, 2006 
(71 FR 1666) from April 10, 2006 until 
October 10, 2006. The effective date of 
the January 10, 2006, final rule remains 
April 10, 2006. 

Issued in Washington, DC, on March 31, 
2006. 

Marion C. Blakey, 
Administrator. 
[FR Doc. 06-3277 Filed 3-31-06; 3:16 pm] 


BILLING CODE 4910—13-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 51 and 93 
[EPA-HQ-—OAR-2004—0491; FRL-8055-—3] 
RIN 2060—AN60 


PM. ; De Minimis Emission Levels for 
General Conformity Applicability 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule; amendments. 


SUMMARY: The EPA is taking direct final 
action to amend its regulations relating 
to the Clean Air Act (CAA) requirement 
that Federal actions conform to the 
appropriate State, Tribal or Federal 
implementation plan for attaining clean 
air (“general conformity’’) to add de 
minimis emissions levels for particulate 
matter with an aerodynamic diameter 
equal or less than 2.5 microns (PM2‘s) 
National Ambient Air Quality Standards 


- (NAAQS) and its precursors. 


DATES: The direct final rule 
amendments are effective on June 5, 


2006 without further notice, unless EPA 
receives adverse comment by May 5, 
2006. If EPA receives such comments, it 
will publish a timely withdrawal of the 
direct final rule in the Federal Register 
informing the public that the rule will 
not take place. 

ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. EPA-HQ-OAR-2004-0491. All 
documents in the docket are listed on 
the www.regulations.gov Web site. 
Although listed in the index,some _ 
information is not publicly available, 
e.g., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
www.regulations.gov or in hard copy at 
the Air Docket, EPA/DC, EPA West, 


Room B102, 1301 Constitution Ave., 


NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the Air Docket is (202) 566— 
1742. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Thomas Coda, Office of Air Quality 
Planning and Standards, U.S. 
Environmental Protection Agency, Mail 
Code C539-02, Research Triangle Park, 
NC 27711, phone number (919) 541— 
3037 or by e-mail at coda.tom@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does This Action Apply to Me? 


Today’s action applies to all Federal 
agencies and Federal activities. 


II. Background 


A. What Is General Conformity and How 
Does It Affect Air Quality? 


The intent of the General Conformity 
requirement is to prevent the air quality 
impacts of Federal actions from causing 
or contributing to a violation of the 
NAAQS or interfering with the purpose 
of a State implementation plan (SIP). 
For the purpose of this rule, the term 
“State implementation plan (SIP)” refers 
to all approved applicable and 
enforceable State, Federal and Tribal 
implementation plans (TIPs). 

In the CAA, Congress recognized that 
actions taken by Federal agencies could 
affect States, Tribes, and local agencies’ 
abilities to attain and maintain the 
NAAQS. Section 176(c) (42 U.S.C. 7506) 
of the CAA requires Federal agencies to 
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ensure that their actions conform to the 
applicable SIP for attaining and 
maintaining the NAAQS. The CAA 
Amendments of 1990 clarified and 
strengthened the provisions in section 
176(c). Because certain provisions of 
section 176(c) apply only to highway 
and mass transit-funding and approvals 
actions, EPA published two sets of 
regulations to implement section 176(c). 
The Transportation Conformity 
Regulations, first published on 
November 24, 1993 (58 FR 62188) and 
recently revised on July 1, 2004 (69 FR 
40004) and May 6, 2005 (70 FR 24280), 
address Federal actions related to 
highway and mass transit funding and 
approval actions. The General 
Conformity Regulations, published on 
November 30, 1993 (58 FR 63214) and 
codified at 40 CFR 93.150, cover all 
other Federal actions. This action 
applies only to the General Conformity 
Regulations. 

When the applicability analysis 
shows that the action must undergo a 
conformity determination, Federal 
agencies must first show that the action 
will meet all SIP control requirements 
such as reasonably available control 
measures, and the emissions from the 
action will not interfere with the timely 
attainment of the standard, the 
maintenance of the standard or the 
area’s ability to achieve an interim 
emission reduction milestone. Federal 
agencies then must demonstrate 
conformity by meeting one or more of 
the methods specified in the regulation 
for determining conformity: 

1. Demonstrating that the total direct * 
and indirect? emissions are specifically 
identified and accounted for in the 
applicable SIP; 

2. Obtaining written statement from 
the State or local agency responsible for 
the SIP documenting that the total direct 
and indirect emissions from the action 
along with all other emissions in the 
area will not exceed the SIP emission 
budget; 

3. Obtaining a written commitment 
from the State to revise the SIP to 
include the emissions from the action; 

4. Obtaining a statement from the 
metropolitan planning organization 
(MPO) for the area documenting that 
any on-road motor vehicle emissions are 


1 Direct emissions are emissions of a criteria 
pollutant or its precursors that are caused or 
initiated by the Federal action and occur at the 
same time and place as the action. 

2 Indirect emissions are emissions of a criteria 
pollutant or its precursors that: (1) Are caused by 
the Federal action, but may occur later in time and/ 
or may be further removed in distance from the 
action itself but are still reasonably foreseeable; and. 
(2) the Federal agency can practically control or 
will maintain control over due to the controlling 
program responsibility of the Federal action. 


included in the current regional 
emission analysis for the area’s 
transportation plan or transportation 
improvement program; 

5. Fully offset the total direct and 
indirect emissions by reducing 
emissions of the same pollutant or 
precursor in the same nonattainment or 
maintenance area; or 

6. Where appropriate, in accordance 
with 40 CFR 51.858(4), conduct air 
quality modeling that can demonstrate 
that the emissions will not cause or 
contribute to new violations of the 
standards, or increase the frequency or 
severity of.any existing violations of the 
standards. 


B. Applicability Analysis for General 
Conformity 


The National Highway System 
Designation Act of 1995, (Pub. L. 104— 
59) added section 176(c)(5) to the CAA 
to limit applicability of the conformity 
programs to areas designated as 
nonattainment under section 107 of the 
CAA and areas that had been 
redesignated as maintenance areas with 
a maintenance plan under section 175A 
of the CAA only. Therefore, only — 
Federal actions taken in designated 
nonattainment and maintenance areas 
are subject to the General Conformity 
regulation. In addition, the General 
Conformity Regulations (58 FR 63214) 
recognize that the vast majority of 
Federal actions do not result in a 
significant increase in emissions and, 
therefore, include a number of 
regulatory exemptions, such as de 
minimis emission levels based on the 
type and severity of the nonattainment 
problem in an area. 

In carrying out this type of 
applicability analysis, the Federal 
agency determines whether the total 
direct and indirect emissions from the 
action are below or above the de 
minimis levels. If the action is 
determined to have total direct and 
indirect emissions for a given pollutant 
that are at or above the de minimis level 
for that pollutant, Federal agencies must 
conduct a conformity determination for 
the pollutant unless the action is 
presumed to conform under the 
regulation or the action is otherwise 
exempt. If the action’s emissions are 
below an applicable de minimis level, a 
Federal agency does not have to conduct 
a conformity determination. 

C. Why is EPA Establishing De Minimis 
Levels for PM2.5 Emissions at This Time? 

The EPA has not revised the General 
Conformity Regulations since they were 
promulgated in 1993, although EPA 
expects to promulgate, in a separate 
rulemaking, proposed revisions to the 


General Conformity Regulations in the 
near future. For the purposes of general 
conformity, the General Conformity 
Regulations (58 FR 63214) define 
NAAQS as “‘those standards established 
pursuant to section 109 of the Act and 
include standards for carbon monoxide 
(CO), Lead (Pb), nitrogen dioxide (NO3), 
ozone, particulate matter (PM—10) and 
sulfur dioxide (SO2).” Since 1993, EPA 
has reviewed and revised the NAAQS 
for particulate matter to include a new 
standard (PM2:s is particulate 
matter with an aerodynamic diameter of 
up to 2.5 um, referred to as the fine 
particle fraction). Since PM2.s was 
established pursuant to section 109 of 
the CAA, general conformity 
requirements are applicable to areas 
designated nonattainment for this 
standard although it is not explicitly 
included in the examples of criteria 
pollutants in 58 FR 63214. 

In July 1997, EPA promulgated two 
new NAAQS (62 FR 38652), one for an 
8-hour ozone standard and one 
established pursuant to section 109 of 
the CAA for fine particulate matter 
known as PM> 5. The new 8-hour and 
old 1-hour ozone NAAQS address the 
same pollutant but differ with respect to 
the averaging time, therefore, EPA 
retained the existing de minimis 
emission levels for ozone precursors. 

The EPA designated areas as 
nonattainment for PM2.s on April 5, 
2005. Subsequently, EPA has proposed 
regulations to implement the new 
particulate matter standard (70 FR 
65984; November 1, 2005). Currently, 
there are no de minimis emission levels 


for PM2.s. Although PM2:s is a subset of 


PMyo, it differs from the rest of PMio. 
While the majority of ambient PMio 
results from direct emissions of the 
pollutant, a significant amount of the 
ambient PM2,5 can result not only from 
direct emissions but also from 
transformation of precursors and 
condensing of gaseous pollutants in the 
atmosphere. In the preamble to the 
proposed regulation to implement the 
new particulate matter standard, EPA 
discussed that the key pollutants 
potentially contributing to PM2.s 
concentrations in the atmosphere are 
direct PM2.s emissions, S02, NOx, VOC 
and ammonia (70 FR 65998). The 
discussion also included EPA’s intent to 
issue a separate rulemaking to establish 
de minimis levels for Federal actions 
covered by the General Conformity 
program (70 FR 66033). At that time, 
EPA said it expected the levels would 
be identical to the nonattainment area 
major source a we the New Source 
Review (NSR) 

Section 176 Be Mates that the 
general conformity requirements of 
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section 176(c) do not apply to an area 
newly designated nonattainment for a 
new NAAQS until 1 year after such 
designation. The EPA made PM2 5 
designations on April 5, 2005; thus, the 
applicable general conformity 
requirements will not be effective in 
these areas until April 5, 2006. Many 
Federal actions result in little or no 
direct or indirect emissions, and EPA 
believes that non-exempt Federal 
actions that have covered emissions 
below the equivalent major source 
thresholds should not be required to 
prepare an applicability analysis under 
the general conformity rule. The general 
conformity rule should only apply to - 
major sources, not de minimis sources. 
A different interpretation could result in 
an extremely wasteful process that 
generates vast numbers of useless 
applicability analyses with no 
environmental benefit. . 


D. How Does EPA Determine the De 
Minimis Threshold? 


The EPA has previously considered 
options and taken comment on how to 
set de minimis levels to determine 
applicability of general conformity 
requirements. The following is a 
summary of the options previously 
considered and the methodology used 
in setting de minimis levels. In this 
direct final rule, the EPA is using the 
same methodology to set PM2.5 de 
minimis levels that the Agency 
previously used for other NAAQS 
pollutants. 

In the preamble to the proposal for 
General Conformity Regulations (58 FR 
13841), EPA recognized that the very 
broad definition of Federal action in the 
statute and the number of Federal 
agencies subject to the conformity 
requirements could create a requirement 
for individual conformity decisions in 
the thousands per day. To avoid 
creating an unreasonable administrative 
burden, EPA.considered options for 
mechanisms to focus the efforts of 
affected agencies on key actions with 
significant environmental impact, rather 
than all actions. Prior to that proposal, 
EPA consulted with numerous Federal 
agencies, environmental groups, State 
and local air quality agencies, building 
industry representatives, and others. 
Following consultation, EPA initially 
proposed a de minimis level similar to- 
that specified by ERA for modifications 
to major stationary sources under the 
CAA preconstruction review programs. 
Consequently, the de minimis levels 
proposed for general conformity were 
chosen to correspond to the emission 
rates defined in 40 CFR 51.165 (NSR) 
and 51.166 (prevention of significant 

deterioration) as “‘significant.” 


Activities with emissions impacts below 
the proposed de minimis levels would 
not require conformity determinations. 
After EPA received comments on this 
proposal, we responded in the preamble 
to the final General Conformity 
Regulations (58 FR 63228) and stated: 
“Given the need to choose a threshold 
based on air quality criteria and one that 
avoids coverage of less significant 
projects, and in response to certain 
comments, the de minimis levels for 
conformity analyses in the final rule are 
based on the Act’s major stationary 


source definitions—not the significance © 


levels as proposed—for the various 
pollutants. Use of the de minimis levels 
assures that the conformity rule covers 
only major Federal actions. Under the 
major source definition, for example, 
the levels for ozone would range from. 
10 tons/year (VOC and NOx) for an’ 
extreme ozone nonattainment area to 
100 tons/year for marginal and moderate 
areas, not from 10 tons/year to 40 tons/ 
year as proposed. The de minimis levels 
proposed were generally those used to 
define when modifications to existing 
stationary sources require 
preconstruction review. It was pointed 
out to EPA in comments on the proposal 
that these thresholds would result in the 
need to perform a conformity analysis 
and determination for projects that 
constituted a ‘modification’ to an 
existing source but not a ‘major’ source 
in some cases. The EPA agrees that 
confoftnity applies more appropriately 
to ‘major’ source and after careful 
consideration has decided to revise its 
original proposal in the final rule to use 
the emissions levels that define a major 
source, except as described above for 
lead. The definition of a major source 
under the amended Act is explained in 
more detail in the April 16, 1992 
Federal Register in the EPA’s General 
Preamble to Title I (57 FR 13498). 
Section 51.853(b)(3) of the rule has also 
been revised to remove the provisions 
that would automatically lower the de 
minimis levels to that established for 
stationary sources by the local air 
quality agency. In keeping with its 
conclusion that only major sources 
should be subject to conformity review, 
EPA agrees that a zero emissions 
threshold as established by some local 
agencies, should not be required by this 
rule.” EPA adopts this rationale for the 
de minimis levels we are setting for 
PM2s in this direct final action. 

This mechanism of relying on the 
major stationary source levels in the 
statute as de minimis levels for 
conformity has worked well over the 
last 12 years to lessen the administrative 
burden of Federal agencies for actions 
that emit relatively low emissions while 


addressing actions with significant 
emissions that could affect attainment of 
the NAAQS. The EPA believes it is 
appropriate to continue to use major 
stationary source levels as de minimis 
levels for the PM2.; NAAQS in line with 
past practice and recognizing that 
Congress generally concluded it was 
appropriate to apply more stringent air 
quality review requirements on such 
sources. For this reason, EPA has 
decided to use this reasonable and 
effective mechanism for setting de 
minimis levels for PM2.s. 

The EPA proposed regulations to 
implement the new particulate matter 
standard (70 FR 65984) on November 1, 
2005). In the preamble to that proposal, 
EPA discussed that the key pollutants 
potentially contributing to 
concentrations in the atmosphere are 
direct PM2.5 emissions, SO2, NOx,, VOC 
and ammonia (70 FR 65998). While EPA 
recognized that SO2, NOx, VOC and 
ammonia are precursors of PM2; in the 
scientific sense because these pollutants 
can contribute to the formation of PM2.5 
in the ambient air, the degree to which 
these individual precursors and 
pollutants contribute to PM2 formation 
in a given location is complex and 
variable. For ammonia, there is 
uncertainty about emissions inventories 
and the potential efficacy of control 
measures from location to location. For 
VOC, the role and relationship of 
gaseous organic material in the 
formation of organic PM remains 
complex and further research and 
technical tools are needed to better 
characterize emissions inventories for 
specific VOC compounds. In light of 
these factors, EPA proposed in its rule 
to implement the PM2.; NAAQS that 
States are not required to address VOC’s 
or ammonia as nonattainment 
plan precursors, unless the State or EPA 
makes a finding that VOC’s or ammonia 
significantly contribute to a PM2 s 
nonattainment problem in the State or 
to other downwind air quality concerns. 
For NOx EPA proposed that States are 
required to address NOx under all 
aspects of the program, unless the State 
and EPA makes a finding that NOx 
emissions from sources in the State do 
not significantly contribute to the PM2.s 
problem in a given area or to other 
downwind air quality concerns. 

Therefore, for the purposes of general 
conformity applicability, VOC’s and 
ammonia emissions are only considered 
PM2s5 precursors in nonattainment areas 
where either a State or EPA has made 
a finding that they significantly 
contribute to the PM2.5 problem in a 
given area or to other downwind air 
quality concerns. In addition, NOx 
emissions are considered a PM2.s 
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precursor unless the State and EPA 
make a finding that NOx emissions from 
sources in the State do not signifitantly 
contribute to the PM2.s5 problem in a 
given area or to other downwind air 
quality concerns. 


Ill. Summary of the Action 


_ The EPA is revising the tables in sub- 
paragraphs (b)(1) and (b)(2) of 40 CFR 
51.853 and 40 CFR 93.153 by adding the 
de minimis emission levels for PM2:s. 
The EPA is establishing 100 tons per 
year as the de minimis emission level 
for direct PM2 5 and each of its 
precursors as defined in revised section 
91.152. Since EPA did not propose any 
classifications for the PM25. _ 
nonattainment areas, EPA is not 
establishing PM2.5 de minimis emission 
levels for higher classified 
nonattainment areas. If, in the future, 
EPA classifies the PM2s5 nonattainment 
areas, it will establish de minimis 
emission levels for the areas based upon 
the classifications as appropriate. This 
action will maintain the consistency 
between the conformity de minimis 
emission levels and the size of a major 
stationary source under the NSR 
program (70 FR 65984). These levels are 
also consistent with the levels proposed 
for VOC and NOx emissions in subpart 
1 areas under the 8-hour ozone 
implementation strategy (68 FR 32843). 


We are publishing this rule without 
prior proposal because the Agency 
views this as a noncontroversial action 
and anticipates no adverse comments. 
However, in the proposed rules section 
of this Federal Register publication, 
EPA is publishing a separate document 
that will serve as the proposal should 
adverse comments be filed. This action 
will be effective June 5, 2006, without 
further notice unless the EPA receives 
relevant adverse comments by May 5, _ 
2006. If we receive such comments, then 
we will publish a document 
withdrawing the final rule and 
informing the public that the rule will 
not take effect. All public comments 
received will then be addressed in a 
subsequent final rule based on the 
proposed rule. We will not institute a 
second comment period. Parties 
interested in commenting should do so 
at this time. If no such comments are 
received, the public is advised that this 
rule will be effective on June 5, 2006 
and no further action will be taken on 
the proposed rule. 


IV. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the Agency 
must determine whether the regulatory 
action is “‘significant’’ and, therefore, 
subject to Office of Management and 
Budget (OMB) review and the 
requirements of the Executive Order. 
The Order defines ‘“‘significant 
regulatory action” as one that is likely 
to result in a regulation that may: 

1. Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
communities; 

2. Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

3. Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

4. Raise novel legal or policy issues 
arising out of legal mandates,.the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that these revisions to the regulations 
are considered a “significant regulatory 
action” because they may interfere with 
actions taken or planned by other 
Federal agencies. As such, this action 
was submitted to OMB for review. 
Changes made in response toOMB_ | 
suggestions or recommendations can be 
found in the public docket. F 


B. Paperwork Reduction Act 


This action does not directly impose 
an information collection burden under 
the provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq., 
on non-Federal entities. The General 
Conformity Regulations require Federal 
agencies to determine that their actions 
conform to the SIPs or TIPs. However, 
depending upon how Federal agencies 
implement the regulations, non-Federal 


entities seeking funding or approval 


from those Federal agencies may be 
required to submit information to that 
agency. 

Burden means the total time, effort, or 
financial resources expended by persons 


to generate, maintain, retain, or disclose 


or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 


collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. An agency 


_ Inay not conduct or sponsor, and a 


person is not required to respond to a 
collection of information unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in 40 CFR are listed 
in 40 CFR part 9. 


C. Regulatory Flexibility Act 


’ The Regulatory Flexibility Act 
generally requires an Agency to prepare 
a regulatory flexibility analysis of any 
regulation subject to notice and 
comment rulemaking requirements 
under the Administrative Procedures 
Act or any other statute unless the 
Agency certifies the rule will not have 
a significant economic impact on a 
substantial number of small entities. 
Smali entities include small businesses 
small organizations, and small 
governmental jurisdictions. 

For purposes of assessing the impacts 
of today’s action on small entities, small 
entity is defined as: 

1. A small business that is a small 
industrial entity as defined in the U.S. 
Small Business Administration (SBA) 
size standards. (See 13 CFR 121.201); 

2. A governmental jurisdiction that is 
a government of a city, county, town, 
school district or special district with a 
population of less than 50,000; and 

3. A small organization that is any 
not-for-profit enterprise which is 
independently owned and operated and _ 
is not dominant in its field. 

Today’s action will not impose any 
requirements on small entities and 
therefore, will not have a significant 
economic impact on a substantial 
number of small entities. The General 
Conformity Regulations require Federal 
agencies to conform to the appropriate 
State, Tribal or Federal implementation 
plan for attaining clean air. We continue 
to be interested in the potential impacts 
of the regulations on small entities and 
welcome comments on issues related to 
such impacts. 


-D. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
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and Tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written ~ 
statement, including a cost-benefit 
analysis, for proposed and final 
regulations with “Federal mandates” 
that may result in expenditures to State, 
local, and Tribal governments, in the 
aggregate, or to the private sector, of 
$100 million or more in any 1 year. 
Before promulgating an EPA regulation 
for which a written statement is needed, 
section 205 of the UMRA generally 
requires EPA to identify and consider a 
reasonable number of regulatory 
alternatives and to adopt the least’ 
costly, most cost-effective or least 
burdensome alternative that achieves 
the objectives of the regulation. The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable law. Moreover, section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
regulations an explanation why that 
alternative was not adopted. Before EPA 
establishes any regulatory requirements 
that may significantly or uniquely affect 
small governments, including Tribal 
governments, it must have developed 
under section 203 of the UMRA a small ~ 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
actions with significant Federal - 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

The EPA has determined that these 
revisions to the regulations do not 
contain a Federal mandate that may 
result in expenditures of $100 million or 
more for State, local, and Tribal 
governments, in the aggregate, or the 
private sector in any 1 year. Thus, 
today’s regulation revisions are not 
subject to the requirements of sections 
202 and 205 of the UMRA. 

The EPA has determined that these 
regulation revisions contain no 
regulatory requirements that may 
significantly or uniquely affect small 
governments, including Tribal 
governments. 


E. Executive Order 13132: Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255; August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have Federalism 


implications.” ‘Policies that have 
Federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” 

This action does not have Federalism 
implications. The regulations will not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. Previously, EPA 
determined the costs to States to 
implement the General Conformity 
Regulations to be less than $100,000 per 
year. Thus, Executive Order 13132 does 
not apply to these regulation revisions. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 


“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 


' 67249, November 9, 2000), requires EPA 


to develop an accountable process to 
ensure “meaningful and timely input by 
Tribal officials in the development of 
regulatory policies that have Tribal 
implications.” This determination is 
stated below. 

These regulation revisions do not 
have Tribal implications as defined by 
Executive Order 13175. They do not 
have a substantial direct effect on one or 
more Indian Tribes, since no Tribe has 
to demonstrate conformity for their 
actions. Furthermore, these regulation 
revisions do not affect the relationship 
or distribution of power and 
responsibilities between the Federal 
government and Indian Tribes. The 
CAA and the Tribal Air Rule establish 
the relationship of the Federal 
government and Tribes in developing 
plans to attain the NAAQS, and these 
revisions to the regulations do nothing 
to modify that relationship. Because 
these regulation revisions do not have 
Tribal implications, Executive Order 
13175 does not apply. 

Although Executive Order 13175 does 
not apply to these regulations, EPA 
encourages Tribal input and specifically 
solicits comment on this regulation from 
Tribal officials. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

Executive Order 13045: “Protection of 
Children from Environmental Health 
and Safety Risks” (62 FR 19885, April - 


23, 1997) applies to any rule that (1) is 
determined to be ‘“‘economically 
significant” as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

These revisions to the regulations are 
not subject to Executive Order 13045 
because they are not economically 
significant as defined in Executive 
Order 12866 and because EPA does not 
have reason to believe the 
environmental health or safety risk 
addressed by the General Conformity 
Regulations present a disproportionate 
risk to children. The General 
Conformity Regulations ensure that 
Federal agencies comply with the SIP, 
TIP or FIP for attaining and maintaining 
the NAAQS. The NAAQS are 
promulgated to protect the health and 
welfare of sensitive populations, 
including children. 


H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 


These revisions to the regulations are 
not considered a “significant energy 


‘action”’ as defined in Executive Order 


13211, “Actions That Significantly 
Affect Energy Supply, Distribution, or 
Use,” (66 FR 28355, May 22, 2001) 
because it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. 


I. National Technology Transfer . 
Advancement Act 


Section 12(d) of the National 
Technology Transfer Advancement Act 
of 1995 (NTTAA), Public Law No. 104— 
113, section 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. The VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures, and business practices) that 
are developed or adopted by VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable VCS. 

This revision to the regulations does 
not involve technical standards. 
Therefore, EPA is not considering the 
use of any VCS. 
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However, EPA will encourage the 
Federal agencies to consider the use of 
such standards, where appropriate, in 
the implementation of the General 
Conformity Regulations. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order 12898 requires that 
each Federal agency make achieving 
environmental justice part of its mission 
by identifying and addressing, as 
appropriate, disproportionately high 
and adverse human health 
environmental effects of its programs, 
policies, and activities on minorities 
and low-income populations. 

The EPA believes that these revisions 
to the regulations should not raise any 
environmental justice issues. The 
revisions to the regulations would, if 
promulgated revise procedures for other 
Federal agencies to follow. They do not 
disproportionately affect the health or 
safety of minority or low income 
populations. The EPA encourages other 
agencies to carefully consider and 
address environmental justice in their 
implementation of their evaluations and 
conformity determinations. 


K. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This action is not 
a “major rule” as defined by 5 U.S.C. 
804(2). This rule will be effective June 
5, 2006. 

List of Subjects 
40 CFR Part 51 

Environmental protection, : 
Administrative practice and procedures, 
‘Air pollution control, Carbon monoxide, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur dioxide, Volatile 
organic compounds. 

CFR Part 93 

Environmental protection, 
Administrative practice and procedures, 
Air pollution control, Carbon monoxide, 


Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur dioxide, Volatile 
organic compounds. 


Dated: March 31, 2006. 
Stephen L. Johnson, 
Administrator. 


= For the reasons stated in the preamble, 
Title 40, Chapter I of the Code of 
Federal Regulations is amended as 
follows: 


PART 51—{[AMENDED] 


@ 1. The authority citation for part 51 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7671q. 


Subpart W—[Amended] 


@ 2. Section 51.852 is amended by 
adding paragraph (3) to definition of 
“Precursors of criteria pollutant” to read 
as follows: 


§51.852 Definitions. 
* * * * *- 

Precursors of a criteria pollutant are: 
* * * * *, 

(3) For PM2s5: 

(i) Sulfur dioxide (SO2) in all PM2s5 
nonattainment and maintenance areas, 

(ii) Nitrogen oxides in all PM2s 
nonattainment and maintenance areas 
unless both the State and EPA 
determine that it is not a significant 
precursor, and 

(iii) Volatile organic compounds 
(VOC) and ammonia (NH3) only in PM2.5 
nonattainment or maintenance areas 
where either the State or EPA 
determines that they are significant 
precursors. 
* * * * * 


w 3. Section 51.853 is amended by 
revising paragraph (b) to read as follows: 


§51.853 Applicability analysis. 


(b) For Federal actions not covered by 
paragraph (a) of this section, a 
conformity determination is required for 
each criteria pollutant or precursor 
where the total of direct and indirect 
emissions of the criteria pollutant or 
precursor in a nonattainment or 
maintenance area caused by a Federal 
action would equal or exceed any of the 
rates in paragraphs (b)(1) or (2) of this 
section. 

(1) For purposes of paragraph (b) of 
this section, the following rates apply in 
nonattainment areas (NAA’s): 


.Tons/ 
year 


Ozone (VOC's or NOx): 


Serious NAA’s 

Severe NAA’s 

Extreme NAA’s 

Other ozone NAA’s outside an 
ozone transport region 

Other ozone NAA’s inside an ozone 
transport region: 
voc 
NOx 

Carbon monoxide: All NAA’s 

SO, or NO>: All NAA’s 

PM-10: 

Moderate NAA’s 
Serious NAA’s 

PM2.s: 

, Direct emissions 
SO, 
NOx (unless determined not to be 

- significant precursors) 
‘VOC or ammonia (if determined to 
be significant precursors) 

Pb: All NAA’s 


* d * * * * 

(2) For purposes of paragraph (b) of 
this section, the following rates apply in 
maintenance areas: 


Tons/ 
year 


Ozone (NOx, or NO>): All Main- 
tenance Areas 
Ozone (VOC's): 
Maintenance areas inside an 
ozone transport region 
Maintenance areas outside an 
ozone transport region 
Carbon monoxide: All Maintenance 
Areas 
PM-—10: All Maintenance Areas 
PM2s: 
Direct emissions 


100 


50 
100 


100 
100 


100 
100 


NOx (unless determined not to be 
significant precursors) 
VOC or ammonia (if determined to 
be significant precursors) 
Pb: Ail Maintenance Areas 


100 


100 
25. 


* * * * * 


PART 93—[AMENDED] 


a 4. The authority citation for part 93 
continues to read as follows: 


Authority: 42 U.S.C. 7401—7671q. 
Subpart B—[Amended] 


@ 5. Section 93.152 is amended by 
adding paragraph (3) to definition of 
“Precursors of criteria pollutant” to read 
as follows: 


§ 93.152 Definitions. 


* * * * * 


Precursors of a criteria pollutant are: 
* * * * *- 


(3) For 5s: 


— | 
Tons/ 
year 
25 
10 
100 | 
100 
100 
70 
100 | 
100 ; 
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(i) Sulfur dioxide (SO2) in all PM2.5 
nonattainment and maintenance areas, © 

(ii) Nitrogen oxides in all PM2.5 
nonattainment and maintenance areas 
unless both the State and EPA 
determine that it is not a significant 
precursor, and 

(iii) Volatile organic compounds 
(VOC) and ammonia (NH3) only in PM2s5 
nonattainment or maintenance areas 
where either the State or EPA 
determines that they are significant 
._precursors. 
* * * * * 


w 6. Section 93.153 is amended by 
revising paragraph (b) to read as follows: 


§93.153 Applicability analysis. 
* * * * * 

(b) For Federal actions not covered by 
paragraph (a) of this section, a 
conformity determination is required for 
each criteria pollutant or precursor 
where the total of direct and indirect 
emissions of the criteria pollutant or 
precursor in a nonattainment or 
maintenance area caused by a Federal 
action would equal or exceed any of the 
rates in paragraphs (b)(1) or (2) of this 
section. 

(1) For purposes of paragraph (b) of 
this section, the following rates apply in 
nonattainment areas (NAA’s): ‘ 


Tons/ 
year 
Maintenance areas inside an 
ozone transport region .............. 50 
Maintenance areas outside an 
ozone transport region .............. 100 
Carbon monoxide: All Maintenance 
PM-—10: All Maintenance Areas ........ 100 
PM2s: 
Direct emissions 100 
So, 100 
NOx (unless determined not to be 
significant precursors) ............... 100 
VOC or ammonia (if determined to 
be significant precursors) .......... 100 
Pb: All Maintenance Areas ............... 25 


* * * * * 


[FR Doc. 06-3311 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[OPP-—2005-—0525; FRL-7756-8] 
Novaluron; Pesticide Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


Tons/ 
year 
Ozone (VOC’s or NOx): 
Serious NAA'S 50 
Severe NAA'’S 25 
Extreme -NAA'S 10 
Other ozone NAA’s outside an 
ozone transport region .............. 100 
Other ozone NAA’s inside an ozone 
transport region: 
50 
NOx 100 
Carbon monoxide: All NAA’s ............ 100 
SO, or All NAA’S 100 
PM-10: 
Moderate NAA'’S 100 
Serious NAA’S 70 
s: 
Direct emissions 100 
100 
NOx (unless determined not to be 
significant precursors) ............... 
VOC or ammonia (if determined to 
be significant precursors) .......... 100 
Pb: All NAA’s 25 


* * * * * 

(2) For purposes of paragraph (b) of 
this section, the following rates apply in 
maintenance areas: 


Tons/ 
year 
Ozone (NOx, SO2 or NO2): All Main- 
tenance Areas 100 
Ozone (VOC's): 


SUMMARY: This regulation establishes a 
tolerance for residues of novaluron in or 
on brassica, head and stem, subgroup 
5A. Interregional Research Project 
Number 4 (IR-4) requested this tolerance 
under the Federal Food, Drug, and 
Cosmetic Act (FFDCA), as amended by 
the Food Quality Protection Act of 1996 
(FQPA). 

DATES: This regulation is effective April 
5, 2006. Objections and requests for 
hearings must be received on or before 
June 5, 2006. 

ADDRESSES: To submit a written 
objection or hearing request follow the 
detailed instructions as provided in 
Unit VI. of the SUPPLEMENTARY 
INFORMATION. EPA has established a 
docket for this action under Docket 
identification (ID) number EPA—HQ- 
OPP-—2005-0525. All documents are 
listed on the www.regulations.gov web 
site. (EDOCKET, EPA’s electronic public 
docket and comment system was 
replaced on November 25, 2005, by an 
enhanced federal-wide electronic docket 
management and comment system 
located at http://www.regulations.gov/. 
Follow the on-line 
instructions.)Although listed in the 
index, some information is not publicly 
available, i.e., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 


copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in 
EDOCKET or in hard copy at the Public 
Information and Records Integrity 
Branch (PIRIB), Rm. 119, Crystal Mall 
#2, 1801 S. Bell St., Arlington, VA. This 
docket facility is opén from 8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays. The docket 
telephone number is (703) 305-5805. 
FOR FURTHER INFORMATION CONTACT: 
Shaja R. Brothers, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-3194; e-mail 
address:brothers.shaja@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

e Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document and Other Related 
Information? 

In addition to using EDOCKET http:// 
www.epa.gov/edocket/, you may access 
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this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register” listings at 
http://www.epa.gov/fedrgstr/. A 
frequently updated electronic version of 
40 CFR part 180 is available at E-CFR 
Beta Site Two athttp:// 


www.gpoaccess.gov/ecfr/. 
Il. Background and Statutory Findings 


In the Federal Register of January 18, 
2006 (71 FR 2927) (FRL-7756-8), EPA: 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 4E6834) by IR-4, 
681 U.S. Highway #1 South, North 
Brunswick, NJ 08902-3390. The petition 
requested that 40 CFR 180.598 be 
amended by establishing a tolerance for 
residues of the insecticide novaluron, 
{(N [[[3-chloro-4-(1,1,2-trifluoro-2- 
(trifluoromethoxy)ethoxy] 
phenyljamino]carbony]]-2,6- 
difluorobenzamide), in or on brassica, 
head and stem, subgroup 5A at 0.50 
parts per million (ppm). That notice 
included a summary of the petition 
prepared by Makhteshim-Agan of North 
America, Inc., the registrant. There were 
no comments received in response to 
the notice of filing. 


Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is ‘‘safe.”” 
Section 408(b)(2)(A)(ii) of FFDCA 
defines “safe” to mean that “there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 


. _ pesticide chemical residue, including 


all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to “ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue. .. .” 


EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


Ill. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for residues of 
novaluron on brassica, head and stem, 
subgroup 5A at 0.50 ppm. EPA’s 
assessment of exposures and risks 
associated with establishing the 
tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as. 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
novaluron as well as the no observed 
adverse effect level (NOAEL) and the 
lowest observed adverse effect level 
(LOAEL) from the toxicity studies can 
be found at http://www.epa.gov/EPA- 
PEST/2004/June/Day-02/p12316.htm. 


B. Toxicological Endpoints 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which no adverse 
effects are observed (the NOAEL) from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the lowest 
dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology.study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 


characterization athttp://www.epa.gov/ 
pesticides/health/human.htm. 

A summary of the toxicological 
endpoints for novaluron used for human 
risk assessment is discussed in Unit 
III.B. of the final rule published in 
theFederal Register of June 2, 2004 (69 
FR 31013) (FRL-7359-2). 


C. Exposure Assessment 


1. Dietary exposure from food and © 
feed uses. Tolerances have been 
established (40 CFR 180.598) for the 
residues of novaluron, in or on the 
following raw agricultural commodities: 
Apple, wet pomace at 8.0; cattle, fat at 
11 ppm; cattle, kidney at 1.0 ppm; 
cattle, liver at 1.0 ppm; cattle, meat at 
0.60 ppm; cattle, meat byproducts, 
except liver and kidney at 0.60 ppm; 
cotton, gin byproducts at 30 ppm; 
cotton, undelinted seed at 0.60 ppm; 
eggs at 0.05 ppm; fruit, pome, group 11. 
at 2.0 ppm; goat, fat at 11 ppm; goat, 
kidney at 1.0 ppm; goat, liver at 1.0 
ppm; goat, meat at 0.60 ppm; goat, meat 
byproducts except liver and kidney at 
0.60 ppm; hog, fat at 0.05 ppm; hog, 
meat at 0.01 ppm; hog, meat byproducts 
at 0.01 ppm; horse, fat at 11 ppm; horse, 
kidney at 1.0 ppm; horse, liver at 1.0 
ppm; horse, meat at 0.60 ppm; horse, 
meat byproducts, except liver and 
kidney at 0.60 ppm; milk at 1.0 ppm; 
milk, fat at 20 ppm; poultry, fat at 0.40 
ppm; poultry, meat at 0.03 ppm; 
poultry, meat byproducts at 0.04 ppm; 
sheep, fat at 11 ppm; sheep, kidney at 
1.0 ppm; sheep, liver at 1.0 ppm; sheep, 
meat at 0.60 ppm; sheep, meat 
byproducts, except liver and kidney at 
0.60 ppm, and vegetables, tuberous and 
corn, subgroup 1C at 0.05 ppm. Risk 
assessments were conducted by EPA to 
assess dietary exposures from novaluron 
in food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1—day or single 
exposure. 

No such effects were identified in the 
toxicological studies for novaluron; 
therefore, a quantitative acute dietary 
exposure assessment is unnecessary. 

ii. Chronic exposure. In conducting 


‘the chronic dietary exposure assessment 


EPA used the Dietary Exposure 
Evaluation Model software with the 
Food Commodity Intake Database 
(DEEM-FCID™), which incorporates 
food consumption data as reported by 
respondents in the United States 
Department of Agriculture (USDA) 
1994-1996 and 1998 Nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFII), and accumulated 
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exposure to the chemical for each 
commodity. The following assumptions 
were made for the chronic exposure 
assessments: 100% crops treated for all 
commodities; average field trial 
residues; empirical processing factors: 
for apple juice (translated to pear juice); 
and DEEM™ (ver 7.76) default 
processing factors for the remaining 
processed commodities. Furthermore, 
anticipated residues (ARs) were 
calculated for meat and milk 
commodities and the recommended 
tolerances were used for poultry 
commodities (partially refined, Tier II 
analysis). 

iii. Cancer. A cancer dietary exposure 
assessment was not conducted because 
novaluron was classified as “‘not likely 
to be carcinogenic to humans.” 

iv. Anticipated residue and percent 
crop treated (PCT) information. Section 
408(b)(2)(E) of the FFDCA authorizes 
EPA to use available data and | 
‘information on the anticipated residue 
levels of pesticide residues in food and 
the actual levels of pesticide chemicals 
that have been measured in food. If EPA 
relies on such information, EPA must 
pursuant to section 408(f)(1) require that 
data be provided 5 years after the 
tolerance is established, modified, or 
left in effect, demonstrating that the 
levels in food are not above the levels 
anticipated. Following the initial data 
submission, EPA is authorized to 
require similar data on a time frame it 
deems appropriate. For the present 
action, EPA will issue such Data Call- 
Ins for information relating to 
anticipated residues as are required by 
FFDCA section 408(b)(2)(E) and 
authorized under FFDCA section 
408(f)(1). Such Data Call-Ins will be 
required to be submitted no later than 
5 years from the date of issuance of this 
tolerance. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
novaluron in drinking water. Because 
the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of 
novaluron. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found athttp://www.epa.gov/ 
oppefed1/models/water/index.htm. 

ier 2 Pesticide Root Zone Model/ 
Exposure Analysis Modeling System 
(PRZM/EXAMS) modeling was 
performed to estimate drinking water 
concentrations for surface water for 


novaluron per se. The scenarios were 
selected to provide high-end drinking 
water concentrations for each crop and 
represent the geographic locations 
where the specific crops are grown in 
large quantities. 

he most-conservative estimates were 
obtained for airblast applications to 
Pennsylvania apples at the maximum 
annual application rate of 0.96 pound 
active ingredient/acre (Ib a.i./acre), 
applied three times at 0.32 lb a.i./acre 
with an interval between applications of 

10 days. 

For surface water, the 1-in-10 year 
annual mean estimated drinking water 
concern (EDWC) for the parent 
novaluron is 1.8 micrograms/Liter (g/L) 

b). 

A Tier I drinking water analysis was 
performed for the chloropheny] urea 
and chloroaniline degradates. The 
FQPA Index Reservoir Screening Tool 
(FIRST) model was used to obtain 
surface water estimates. As a 
conservative assumption, the model 
assumed chloropheny] urea was directly 
applied, i.e., as granular, to the field, 
assuming no spray drift and no foliar 
interception. The FIRST model 
estimates a peak and an annual average 
value based on the Index Reservoir 
scenario. 

For surface water, the annual average 
EDWC for chloropheny] urea is 0.86 tg/ 
L (ppb) and the annual average EDWC 
for chloroaniline is 2.6 ug/L (ppb). Both 
of these estimates are based upon the 
maximum application rate in apples. 

For ground water, the screening 
concentration in ground water (SCI- 
GROW) model was used to predict a 
ground water concentration for 
novaluron at the annual application rate 
of 0.96 lb a.i./acre (i.e., three 
applications of 0.32 lb a.i./acre). The 
estimate for the parent novaluron is 5.5 
x 10-3 ug/L in drinking water from 
shallow ground water sources. For the 
chloropheny]! urea degradate, the 
predicted ground water concentration is 
4.5 x 10-3 pg/L, and for the chloroaniline 
degradate the concentration is 9.0 x 10-3 
ug/L. These concentrations were 
estimated with the same assumptions 
used for surface water modeling, and 
may be considered as both the peak and 
annual average upper bound exposures. 

These EDWC values are meant to 
represent upper-bound estimates of the 
concentrations that might be found in 
surface water and ground water based 
upon existing and proposed uses. Of the 
three EDWC values, chronic estimates 
for the terminal metabolite, 
chloroaniline are the highest (100% 
conversion from parent to aniline was 
assumed). This is consistent with the 
expected degradation pattern for 


novaluron. Therefore, the EDWC value 
for the chloroaniline degradate (2.6 ppb) 
was used to assess chronic aggregate 
risk. 

Based on the FIRST, PRZM/EXAMS, 
and SCI-GROW models, the estimated 
environmental concentrations (EECs) of 
novaluron for acute exposures are 
estimated to be 1.8 parts per billion 
(ppb) for novaluron, and 2.6 ppb for the 
chloroaniline degradate for surface 
water, respectively. The EECs for 
chronic exposures are estimated to be 
2.6 ppb surface water and 0.009 ppb 
ground water. 

Modeled estimates of drinking water 
concentrations were directly entered 
into the dietary exposure model (DEEM- 
FCID™). For chronic dietary risk 
assessment, the annual average 
concentration of 2.6 ppb was uséd to- 
access the contribution to drinking 
water. 

3. From non-dietary exposure. The 
term “‘residential exposure” is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

Novaluron is not registered for use on 
any sites that would result in residential 
exposure. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of the FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and “‘other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 
novaluron and any other substances, 
and novaluron does not appear to 
produce a toxic metabolite produced by 
other substances. For the purposes of 
this tolerance action, therefore, EPA has 
not assumed that novaluron has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s website athttp:// 
www.epa.gov/pesticides/cumulative/. 
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D. Safety Factor for Infants and 
Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an ' 
additional tenfold margin of safety for 
infants and children in the case of - 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on 
toxicity and exposure unless EPA 
determines based on reliable data that a 
different margin of safety will be safe for 
infants and children. Margins of safety 
are incorporated into EPA risk 
assessments either directly through use 
of a MOE analysis or through using 
uncertainty (safety) factors in 
calculating a dose level that poses no 
appreciable risk to humans. In applying 
this provision, EPA either retains the 
default value of 10X when reliable data 
do not support the choice of a different 
factor, or, if reliable data are available, 
EPA uses a different additional safety 
factor value based on the use of 
traditional uncertainty factors and/or 
special FQPA safety factors, as 
appropriate. 

2. Prenatal and postnatal sensitivity. 
There is no quantitative or qualitative 
evidence of increased susceptibility of 
rat and rabbit fetuses to in utero 
exposure to novaluron in developmental 
toxicity studies. There is no quantitative 
or qualitative evidence of increased 
susceptibility to novaluron following 
prenatal/postnatal exposure in a 2- 
generation reproduction study. 


EPA determined that the 10X SF to 
protect infants and children should be 
reduced to 1X because of the following 
reasons: 


¢ There is no concern for 
developmental neurotoxicity resulting 
from exposure to novaluron. A 
developmental neurotoxicity study 
(DNT) study is not required. 

e The toxicological database is 
complete for FQPA assessment. 


e Dietary assessments are estimated 
based on data that reasonably accounts 
for potential exposures. The chronic 
dietary food exposure assessment uses 
the conservative assumption that 100% 
crops treated for all commodities. 


e The dietary drinking water 
assessment utilizes water concentration 
values generated by model and 
associated modeling parameters which 
are designed to provide conservative, 
health protective, high-end estimates of 
water concentrations which will not 
likely be exceeded. 

e There are no proposed or existing 
uses for novaluron which result in 
residential exposure. 


E. Aggregate Risks and Determination of 


Safety 


The Agency currently has two ways to 


estimate total aggregate exposure to a 


pesticide from food, drinking water, and 


residential uses. First, a screening 
assessment can be used, in which the 
Agency calculates drinking water levels 
of comparison (DWLOCs) which are 
used as a point of comparison against 
EDWCs. The DWLOC values are not ~ 
regulatory standards for drinking water, 
ut are theoretical upper limits on a 
pesticide’s concentration in drinking 


water in light of total aggregate exposure 


to a pesticide in food and residential 
uses. In calculating a DWLOC, the 
Agency determines how much of the 


acceptable exposure (i.e., the population 


adjusted dose (PAD)) is available for 
exposure through drinking water e.g., 
allowable chronic water exposure 
milligrams/kilogram/day (mg/kg/day) = 
chronic PAD - (average food + 
residential exposure). This allowable 


exposure through drinking water is used 


to calculate a DWLOC. 
A DWLOC will vary depending on the 
toxic endpoint, drinking water 


consumption, and body weights. Default 


body weights and consumption values 

as used by the EPA’s Office of Water are 
used to calculate DWLOCs: 2 liter(L)/70 
kg (adult male), 2L/60 kg (adult female), 


_ and 1L/10 kg (child). Different 


populations will have different 
DWLOCs. Generally, a DWLOC is 
calculated for each type of risk 
assessment used: Acute, short-term, 
intermediate-term, chronic, and cancer. 

When EDWCs for surface water and 
ground water are less than the 
calculated DWOCs, EPA can conclude 
with reasonable certainty that exposures 
to the pesticide in drinking water (when 
considered along with other sources of 
exposures for which EPA has reliable 
data) would not result in unacceptable 
levels of aggregate human health risk at 
this time. Because EPA considers the 
aggregate risk resulting from multiple 
exposure pathways associated with a 
pesticide’s uses, levels of comparison in 
drinking water may vary as those uses 
change. When new uses are added, EPA 
reassesses the potential impacts of 
residues of the pesticide in drinking 
water as a part of the aggregate 
assessment process. 

More recently the Agency has used 
another approach to estimate aggregate 
exposure through food, residential and 
drinking water pathways. In this 
approach, modeled surface water and 
ground water EDWCs are directly 
incorporated into the dietary exposure 
analysis, along with food. This provides 
a more realistic estimate of exposure 


because actual body weights and water 
consumption from the CSFII are used. 
The combined food and water exposures 
are then added to estimated exposure 
from residential sources to calculate 
aggregate risks. The resulting exposure 
and risk estimates are still considered to 
be high end, due to the assumptions 
used in developing drinking water 
modeling inputs. 

1. Acute risk. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1—day or single 
exposure. 

No such effects were identified in the . 
toxicological studies for novaluron; 
therefore, novaluron is not expected to 
pose an acute risk. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 
chronic exposure, EPA has concluded 
that exposure to novaluron from food 
plus water will utilize 20% of the cPAD 
for the U.S. population, 33% of the 
cPAD for infants < 1 year old, and 71% 
of the cPAD for children 1-2 years old. 
There are no residential uses for 
novaluron. Therefore, EPA does not 
expect the aggregate expostre to exceed 
100% of the cPAD. 

3. Short-term risk/intermediate-term 
risk.Short and intermediate-term 
aggregate exposures take into account 
residential exposure plus chronic 
exposure to food and water (considered 
to be a background exposure level). 
Novaluron is not registered for use on 
any sites that would result in residential 
exposure. Therefore, the aggregate risk 
is the sum of the risk from food and 
water, which do not exceed the 
Agency’s level of concern. 

4. Aggregate cancer risk for U.S. 
population. Novaluron is classified as 
“not likely to be carcinogenic to 
humans” based on the lack of evidence 
for carcinogenicity in mice and rats. 
Therefore, novaluron is not expected to 
pose a cancer risk. . 

5. Determination of safety. Based on 
these risk assessments, EPA concludes ~ 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to novaluron 
residues. 


IV. Other Considerations 


A. Analytical Enforcement Methodology 


Adequate enforcement methodology 
Gas Chromatography/Electron Capture 
Detection (GC/EDC) is available to 
enforce the tolerance expression. The. 
method may be requested from: Chief, 
Analytical Chemistry Branch, 


17013 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006/Rules and Regulations 


Environmental Science Center, 701 
Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits 


There are currently no established 
Codex, Canadian, or Mexican maximum 
residue limits (MRLs) for novaluron. 


V. Conclusion 


Therefore, the tolerance is established 
for residues of novaluron, [(N [[[3- 
chloro-4-[1,1,2-trifluoro-2- 
(trifluoromethoxy)ethoxy] 
pheny]Jamino]carbony]]-2,6- 
difluorobenzamide), in or on brassica, 
head and stem, subgroup 5A at 0.50 


ppm. 
VI. Objections and Hearing Requests 


Under section 408(g) of FFDCA, as 
amended by FQPA, any person may file 
an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
Although the procedures in those 
regulations require some modification to 
reflect the amendments made to FFDCA 
by FQPA, EPA will continue to use 
those procedures, with appropriate 
adjustments, until the necessary 
modifications can be made. The new 
section 408(g) of FFDCA provides 
essentially the same process for persons 
to ‘‘object”’ to a regulation for an 
exemption from the requirement of a 
tolerance issued by EPA under new 
section 408(d) of FFDCA, as was 
provided in the old sections 408 and 
409 of FFDCA. However, the period for 
filing objections is now 60 days, rather 
than 30 days. 


A. What Do I Need to Do to File an 
Objection or Request a Hearing? 


You must file your objection or 
request a hearing on this regulation in 
accordance with the instructions 
provided in this unit and in 40 CFR part 
178. To ensure proper receipt by EPA, 
you must identify docket ID number 
OPP-—2005-0525 in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before June 5, 2006. ; 

1. Filing the request. Your objection 
must specify the specific provisions in 


the regulation that you object to, and the 


grounds for the objections (40 CFR 
178.25). If a hearing is requested, the 
objections must include a statement of 
the factual issue(s) on which a hearing 
is requested, the requestor’s contentions 
on such issues, and a summary of any 


evidence relied upon by the objector (40 
CFR 178.27). Information submitted in 
connection with an objection or hearing 
request may be claimed confidential by 
marking any part or all of that 
information as CBI. Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. A copy of the 
information that does not contain CBI 
must be submitted for inclusion in the 
public record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 

Mail your written request to: Office of 
the Hearing Clerk (1900L), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. You. may also deliver 
your request to the Office of the Hearing 
Clerk in Suite 350, 1099 14th St., NW., 
Washington, DC 20005. The Office of 
the Hearing Clerk is open from 8 a.m. 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Office of the Hearing 
Clerk is (202) 564-6255. 

2. Copies for the Docket. In addition 
to filing an objection or hearing request 
with the Hearing Clerk as described in 
Unit VI.A., you should also send a copy 
of your request to the PIRIB for its 
inclusion in the official record that is 
described inADDRESSES. Mail your 
copies, identified by docket ID number 
OPP-—2005-0525, to: Public Information 
and Records Integrity Branch, 
Information Technology and Resource 
Management Division (7502C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC. 20460- 
0001. In person or by courier, bring a 
copy to the location of the PIRIB 
described in ADDRESSES. You may also 
send an electronic copy of your request 
via e-mail to:opp-docket@epa.gov. 
Please use an ASCII file format and 
avoid the use of special characters and 
any form of encryption. Copies of 
electronic objections and hearing 
requests will also be accepted on disks 
in WordPerfect 6.1/8.0 or ASCII file 
format. Do not include any CBI in your 
electronic copy. You may also submit an 
electronic copy of your request at many 
Federal Depository Libraries. 


B. When Will the Agency Grant a 
Request for a Hearing? 


A request for a hearing will be granted 
if the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established resolve 
one or more of such issues in favor of 
the requestor, taking into account 


uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 


Vil. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104-4). Nor does it require any 
special considerations under Executive 
Order 12898, entitledFederal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, 
entitledFederalism (64 FR 43255, 
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August 10, 1999). Executive Order 
13132 requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” “Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” This 
final rule directly regulates growers, 
food processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the ~ 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive Order to include regulations 
that have ‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VIII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 


the Comptroller General of the United 
States prior to publication of this final 
rule in theFederal Register. This final 
rule is not a “major rule” as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 

Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: March 27, 2006. 
Losi Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 


= Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


@ 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 
@ 2. Section180.598 is amended by 
alphabetically adding the following 


commodity to the table in paragraph (a) 
to read as follows: ° 


§ 180.598 Novaluron; tolerances for 
residues. 


(a) 
Commodity 


Brassica, head and stem, 
subgroup 5A 


Parts per million 


0.50 


* * 


{FR Doc. 06—3261 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[EPA-HQ—OPP-2004-0292; FRL-7772-8] 
Pyraclostrobin; Pesticide Tolerances 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes 
tolerances for combined residues of 
pyraclostrobin (carbamic acid, [2-[[[1-(4- 
chlorophenyl)-1H-pyrazol-3- 
methyl 
ester) and its desmethoxy metabolite 
pyrazol-3- 
expressed as parent compound, in or on 
bean, succulent, shelled; legume 
vegetables group, foliage, in crop group 
7; mango (import); and papaya (import). 


This final rule also increases the 
tolerances for almond, hulls; pea and 
bean, dried shelled, except soybean, 
subgroup 6C; and strawberry. BASF 
Corporation requested these tolerances 
under the Federal Food, Drug, and 
Cosmetic Act (FFDCA), as amended by 
the Food Quality Protection Act of 1996 
(FQPA). 


_ DATES: This regulation is effective April 


5, 2006. Objections and requests for 
hearings must be received on or before 
June 5, 2006. 


ADDRESSES: To submit a written 
objection or hearing request follow the 
detailed instructions as provided in 
Unit VI. of the SUPPLEMENTARY ' 
INFORMATION. EPA has established a 
docket for this action under docket 
identification (ID) number EPA-HQ— 
OPP-—2004—0292. All documents in the 
docket are listed on the regulations.gov 
website. (EDOCKET, EPA’s electronic 
public docket and comment system was 
replaced on November 25, 2005, by an 
enhanced Federal-wide electronic 
docket management and comment 
system located at http:// 
www.regulations.gov. Follow the on-line 
instructions.) Although listed in the 
index, some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
regulations.gov or in hard copy at the 
Public Information and Records 
Integrity Branch(PIRIB), Rm. 119, 
Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. This Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

FOR FURTHER INFORMATION CONTACT: 
Tony Kish, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-9443; e-mail address: 
kish.tony@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 
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Crop productibh (NAICS code 111), 


e.g., agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. 

e Animal production (NAICS code 
112), e.g., cattle ranchers and farmers, 
dairy cattle farmers, livestock farmers. 

e Food manufacturing (NAICS code 
311), e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
code 32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide . 
for readers regarding entities likely to be 
affected by this action. Other types of 


entities not listed in this unit could also © 


be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document and Other Related 
Information? 


In addition to using regulations.gov, 
you may access this Federal Register 
document electronically through the 
EPA Internet under the ‘‘Federal 
Register”’ listings at http:// 
www.epa.gov/fedrgstr. A frequently 
updated electronic version of 40 CFR 
part 180 is available on E-CFR Beta Site 
Two at http://www.gpoaccess.gov/ecfr. 


II. Background and Statutory Findings 


In the Federal Register of August 27, 
2004 (69 FR 52670) (FRL—7676-9), EPA 
issued a notice pursuant to section 
- 408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of 
three pesticide petitions by BASF 
Corporation (0F6139, 2F6431, and 
3F6581) of Research Triangle Park, NC 
27709 and one petition (3E6774) by the 
_ Interregional Research Project Number 4 
(IR-4), 681 US Highway #1 South, North 
Brunswick, NJ, 08902-3390. These 
petitions requested that 40 CFR 180.582 
be amended by establishing tolerances 
for combined residtes of the fungicide 
pyraclostrobin and its desmethoxy 
metabolite, expressed as parent 
compound, in or on a large number of 
crops. Most, but not all of the proposed 
new tolerances requested in the four 
petitions mentioned in this unit were 
established in a final rule published in 
the Federal Register of October 29, 2004 


(69 FR 63083) (FRL-7681-9). The ; 
following tolerances were requested, but 
not included in the October 29, 2004 
final rule, and thus are included herein: 
Bean, succulent, shelled; legume 
vegetables group, foliage, in crop group 
7; mango (import); and papaya (import). 

Additionally, in the Federal Register 
of February 15, 2006 (71 FR 7955) (FRL- 
7759-4), EPA issued a notice pursuant 
to section 408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing ofa 
revised pesticide petition by BASF 
Corporation (5F6906) of Research 
Triangle Park, NC 27709. That notice 
included a summary of the pesticide 
petition prepared by BASF, the 
registrant. This petition requested that 
40 CFR 180.582 be amended by revising 
established tolerances for combined 
residues of the fungicide pyraclostrobin 
and its desmethoxy metabolite, 
expressed as parent compound, in or on 
pea and bean, dried shelled, except 
soybean, subgroup 6C, and strawberry. 

The October 29, 2004 final rule 
previously established tolerances for 
pea and bean, dried shelled, except 
soybean, subgroup 6C, and for 
strawberry. However, the existing 0.3 
parts per million (ppm) tolerance in this 
rule for pea and bean, dried shelled, 
except soybean, subgroup 6C, was based 
on submission of confirmatory field trial 
data. These confirmatory data were 
submitted and reviewed, and result in 
the tolerance being increased herein 
from 0.3 ppm to 0.5 ppm. Hence, a 
revised notice of filing/petition was 
submitted. 

Furthermore, the existing 1.5 ppm 
time-limited tolerance established for 
strawberry in that final rule expired 
December 31, 2005. Upon this 
expiration, the tolerance reverted back 
to the permanent 0.4 ppm tolerance. 
Based on submission of recent field trial 
data, the permanent strawberry 
tolerance is being increased from 0.4 
ppm to 1.2 ppm. Hence, a revised notice 
of filing/petition was submitted. No 
comments were received on the notice 
of filing. 

In the Federal Register of January 27, 
2006, (71 FR 4579) (FRL—7758-—8), EPA 
issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition by BASF Corporation 
(5F6906) of Research Triangle Park, NC 
27709. That notice included a summary 
of the pesticide petition prepared by 
BASF, the registrant. This petition 
requested that 40 CFR 180.582 be 
amended by increasing the tolerance for 
combined residues of the fungicide 
pyraclostrobin and its desmethoxy 
metabolite, expressed as parent 
compound, in or on almonds, hulls. 


Comments were received on the notice 
of filing. EPA’s response to these 
comments is discussed in Unit IV.C. 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is “safe.” 
Section 408(b)(2)(A)(ii) of FFDCA 
defines ‘‘safe” to mean that ‘‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to “ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue....” 

EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues: For 
further discussion of the regulatory 
requirements of section 408 of FFDCA 
and a complete description of the risk 
assessment process, see hitp:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 
November/Day-26/p30948.htm. 


Ill. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for tolerances for combined 
residues of pyraclostrobin and its 
desmethoxy metabolite, expressed as 
parent compound, on almond, hulls at 
7.0 ppm; bean, succulent, shelled at 0.5 . 
ppm; legume vegetables group, foliage, 
in crop group 7, at 25 ppm; mango 
(import) at 0.1 ppm; papaya (import) at 
0.1 ppm; pea and bean, dried shelled, 
except soybean, subgroup 6C at 0.5 
ppm; and strawberry at 1.2 ppm. 

EPA’s assessment of exposures and 
risks associated with establishing the 
tolerances follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
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considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
pyraclostrobin as well as the no- 
observed-adverse-effect-levels 
(NOAELs) and the lowest-observed- 
adverse-effect-levels (LOAELs) from the 
toxicity studies can be found in the 
October 29, 2004 final rule. 


B. Toxicological Endpoints 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which no adverse 
effects are observed (the NOAEL) from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the lowest 
dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 
in the extrapolation from laboratory 
animal data to humans andinthe ~ 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. 

A summary of the toxicological 
endpoints for pyraclostrobin used for 
human risk assessment is discussed in 
Unit IIL.B. of the October 29, 2004 final 
rule. 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Tolerances have previously 
been established (40 CFR 180.582) for 
the combined residues of pyraclostrobin 
and its desmethoxy metabolite, 
expressed as parent compound, in or on 
a variety of raw agricultural 
commodities. Risk assessments were 
conducted by EPA to assess dietary 
exposures from pyraclostrobin in food 
as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1-day or single 
exposure. 


The Dietary Exposure Evaluation 
Model (DEEM™) analysis evaluated the 
individual food consumption as 
reported by respondents in the.U.S. 
Department of Agriculture (USDA) 
1994-1996 and 1998 Nationwide 
Continuing Surveys of Food Intake by 
Individuals (CSFII) and accumulated 
exposure to the chemical for each 
commodity. The following assumptions 
were made for the acute exposure 
assessments: 

Values corresponding to the HAFT 
(highest average field_trial), instead of 
the tolerance level, were used for crops 
in the leafy vegetables crop group and 
for the dry shelled peas and beans 
subgroup. For all other crops, residue 
values corresponding to tolerance levels 
were used. A 100% percent crop treated 
(PCT) estimate was used for ali crops. 

ii. Chronic exposure. In conducting 
the chronic dietary exposure assessment 
EPA used the DEEM™ software with 
the Food Commodity Intake Database 
(DEEM-FCID™), which incorporates 
food consumption data as reported by 
respondents in the USDA 1994-1996 
and 1998 Nationwide CSFII, and 
accumulated exposure to the chemical 
for each commodity. The following 
assumptions were made for the chronic 
exposure assessments: 

Residues corresponding to tolerance 
level for all crops other than apple and 
pear (average values from field trials), 
and PCT were used in this assessment. 

iii. Cancer. The assessment assumed 
residues corresponding to tolerance 
level, or average residue from field trials 
(apple and pear), and PCT. 

iv. Anticipated residue and PCT 
information. Section 408(b)(2)(E) of 


‘FFDCA authorizes EPA to use available 


data and information on the anticipated 
residue levels of pesticide residues in 
food and the actual levels of pesticide 
chemicals that have been measured in 
food. If EPA relies on such information, 
EPA must pursuant to FFDCA section 
408(f)(1) require that data be provided 5 
years after the tolerance is established, 
modified, or left in effect, demonstrating 
that the levels in food are not above the 
levels anticipated. Following the initial 
data submission, EPA is authorized to 
require similar data on a time frame it 
deems appropriate. For the present 
action, EPA will issue such data call-ins 
for information relating to anticipated 
residues as are required by FFDCA 
section 408(b)(2)(E) and authorized 
under FFDCA section 408(f)(1). Such 
data call-ins will be required to be 
submitted no later than 5 years from the 
date of issuance of this tolerance. 

Section 408(b)(2)(F) of FFDCA states 
that the Agency may use data on the 
actual percent of food treated for 


assessing chronic dietary risk only if the 
Agency can make the following. 
findings: Condition 1, that the data used 
are reliable and provide a valid basis to 
show what percentage of the food 
derived from such crop is likely to 
contain such pesticide residue; 
Condition 2, that the exposure estimate 
does not underestimate exposure for any 
significant subpopulation group; and. 
Condition 3, if data are available on 
pesticide use and food consumption in 
a particular area, the exposure estimate 
does not understate exposure for the 
population in such area. In addition, the 
Agency must provide for periodic 
evaluation ofany estimates used. To 
provide for the periodic evaluation of 
the estimate of PCT as required by 
FFDCA section 408(b)(2)(F), EPA may 
require registrants to submit data on 
PCT. 

The Agency used PCT information in 
Table 1 of this unit. 


TABLE 1.—VALUES FOR PERCENT 
CROP TREATED 


Commodity PCT 


Root and Tuber Vegetables © 


Beet, garden 


Beet, sugar 


Carrot 


Potato 


Radish 


Sweet potato 


Yam 


Other root and tuber 


Bulb Vegetables 


Onion 
Other bulbs 


Leafy Vegetables 


Celery 
Lettuce (leaf) 


Lettuce (head) 
Spinach 
Swiss chard 
Other leafy 
Brassica Vegetables 


Broccoli 


Brussels sprouts 
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TABLE 1.—VALUES FOR PERCENT 
CROP TREATED—Continued_ 


TABLE 1.—VALUES FOR PERCENT 
TREATED—Continued 


Commodity 


PCT 


Commodity PCT 


Cabbage 


Other stone 28 . 


Cauliflower 


Other head and stem 


Collards 


Kale 


Mustard green 


Turnip green 


Other leafy 


Legume Vegetables 


4 Corn, field 


Beans, lima 


Beans, snap 


Other beans, succulent 


Beans, dry 


Peas, green or succulent 


Peas, dry 


Soybean (dry) 


Fruiting Vegetables 


Pepper 


Tomato 


Other fruiting 


Cucurbit Vegetables 


Cantaloupe 


Cucumber 


Other cucurbit vegetables 


Citrus Fruits 


Grapefruit 


Oranges 


Other citrus 


Pome Fruits. 


Apple 


Pears 


Other pome 


Stone Fruits 


Cherry 


Peach 


Plum 


All berries 


All nuts 


Pistachio 


Barley 


Corn, pop 


‘Corn, sweet 


Rye 


Wheat (triticale) 


Miscellaneous Commodities 


Banana/plantain 


Grape 


Grape, raisin 


Hop 


Mango 


Papaya 


Peanut 


Mint 


Strawberry 


Sunflower 


Edible Animal Tissue (Cattle, Goat, Hog, 
Horse and Sheep) 


Meat : 100 


Meat byproduct/kidney 100 


Liver 100 


Fat 100 


Milk 100 


Drinking Water 


Water, direct. 100 


Water, indirect 100 


“Projected figures. 

The Agency believes that the three 
conditions listed in Unit III.C.1.iv have 
been met. With respect to Condition 1, 
PCT estimates for existing uses are 


derived from Federal and private market 
survey data, which are reliable and have 
a valid basis. The Agency is reasonably 
certain that the percentage of the food 
treated is not likely to be an 
underestimation. As to Conditions 2 and 
3, regional consumption information 
and consumption information for 
significant subpopulations is taken into 
account through EPA’s computer-based 
model for evaluating the exposure of 
significant subpopulations including 
several regional groups. Use of this 
consumption information in EPA’s risk 
assessment process ensures that EPA’s 
exposure estimate does not understate 
exposure for any significant 
subpopulation group and allows the 
Agency to be reasonably certain that no 
regional population is exposed to 
residue levels higher than those 
estimated by the Agency. Other than the 
data available through national food 
consumption surveys, EPA does not 
have available information on the 
regional consumption of food to which 
pyraclostrobin may be applied in a 
particular area. 

EPA estimates projected percent crop 
treated (PPCT) for a new pesticide use 
by assuming that the PCT during the 
pesticide’s initial 5 years of use on a 
specific use site will not exceed the 
average PCT of the dominant pesticide 
(i.e., the one with the greatest PCT) on 
that site over the three most recent 
surveys. Comparisons are only made 
among pesticides of the same pesticide 
types (i.e., the dominant fungicide on 
the use site is selected for comparison 
with a new fungicide). The PCTs 
included in the average may be each for 
the same pesticide or for different 
pesticides since the same or different 
pesticides may dominate for each year 
selected. Typically, EPA uses USDA/ 
National Agricultural Statistics Service 
(NASS) as the source for raw PCT data 
because it is publicly available and does 
not have to be calculated from available 
data sources. When a specific use site is 
not surveyed by USDA/NASS, EPA uses 
proprietary data and calculates the 
estimated PCT. 

This estimated PPCT, based on the 
average PCT of the market leader is 
appropriate for use in the chronic 
dietary risk assessment. This method of 
estimating a PPCT for a new use ofa 
registered pesticide or a new pesticide, 
produces a high-end estimate that is 
unlikely, in most cases, to be exceeded 


during the initial 5 years of actual use. 


The predominant factor that bears on 
whether the estimated PPCT could be 
exceeded is whether the new pesticide 
use is more efficacious or controls a 
broader spectrum of pests than the 
dominant pesticide(s). All information 


| 
Ns 
| 
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currently available has been considered 
for pyraclostrobin, and based on that 
information EPA concludes that it is 
unlikely that actual PCT for 
pyraclostrobin will exceed the estimated 
PPCT during the next 5 years. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
pyraclostrobin in drinking water. 
Because the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or — 
modeling taking into account data on 
the physical characteristics of 
pyraclostrobin. Further information 
regarding EPA drinking water models 
used in pesticide exposure assessment 
can be found in the October 29, 2004 
final rule. 

_ Based on the Tier II Pesticide Root 
Zone Mode/Exposure Analysis 
Modeling System (PRZM/EXAMS) and 
Screening Concentration in 
Groundwater (SCI-GROW) models, the 
estimated drinking water concentrations 
(EDWCs) of pyraclostrobin for acute 
exposures are estimated to be 10.2 parts 
per billion (ppb) for surface water and 
0.02 ppb for ground water. The EDWCs 
for chronic exposures are estimated to 
be 0.8 ppb for surface water and 0.02 
ppb for ground water. 

3. From non-dietary exposure. The 
term “residential exposure” is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

Pyraclostrobin is currently registered 

. for use on the following residential non- 
dietary sites: Residential and 
recreational turfgrass sites and golf 
course turf. The risk assessment was 
conducted using the following 
residential exposure assumptions: 
Residential and recreational turf 
applications are applied by professional 
pest control operators (PCOs) only, and 
therefore, residential handler exposure 
is not expected, and was not evaluated. 
There is, however, a potential for 
exposure to homeowners in residential 
settings from entering previously treated 
lawns where children might play and 
adults might work or play. As a result, 
risk assessments have been completed 
for postapplication scenarios. 
Recreational nonresidential exposures 
are expected to be similar to, or in many 
cases less than, those evaluated for 
residential postapplication exposure 
and risk; and therefore, a separate 
recreational nonresidential exposure 
assessment was not conducted. Refer to 


the October 29, 2004 final rule, for a 
detailed discussion of residential/ 
recreational exposure. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of FFDCA 
requires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information” concerning the 
cumulative effects of a particular 
pesticide’s residues and “other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 


pyraclostrobin and any other substances - 


and pyraclostrobin does not appear to 


. produce a toxic metabolite produced by 


other substances. For the purposes of 
this tolerance action, therefore, EPA has 
not assumed that pyraclostrobin has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals haveacommon ~ 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s website at http:// 
www.epa.gov/pesticides/cumulative. 


D. Safety Factor for Infants and 
Children 


1.In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the database on toxicity 
and exposure unless EPA determines 
based on reliable data that a different 
margin of safety will be safe for infants 
and children. Margins of safety are 
incorporated into EPA risk assessments 
either directly through use of a margin 
of exposure (MOE) analysis or through 
using uncertainty (safety) factors in 
calculating a dose level that poses no . 
appreciable risk to humans. In applying 
this provision, EPA either retains the 
default value of 10X when reliable data 
do not support the choice of a different 
factor, or, if reliable data are available, 
EPA uses a different additional safety 
factor value based on the use of 


’. traditional UFs and/or special FQPA SF, 


as appropriate. 
2. Prenatal and postnatal sensitivity. 
There was no substantial evidence of 


increased prenatal or postnatal 
susceptibility following in utero 


exposure to rats. A complete discussion 


can be found in the October 29, 2004 
final rule. 

3. Conclusion. There is an adequate 
toxicity database for the selection of 
doses and endpoints for use in risk 
assessment for pyraclostrobin. Exposure 
data are complete or are estimated based 
on data that reasonably accounts for 
potential exposures. EPA previously 
evaluated the available studies and 
established acute and chronic reference 
doses (RfDs), as well as doses and 
endpoints for the cancer and 
occupational and residential risk 
assessments. EPA has evaluated and 
reevaluated the potential for increased _ 
susceptibility of infants and children to 


_ pyraclostrobin and has concluded that 


there are reliable data to support 
reducing the FQPA SF to 1X for all 
potential pyraclostrobin exposure 
scenarios because the toxicity and 
exposure databases are adequate, there 
are no residual uncertainties for pre- or 
postnatal toxicity, and there is no 
substantial evidence of increased 
sensitivity of infants and children to 
pyraclostrobin. For a detailed 
discussion, refer to the October 29, 2004 
final rule. 


E. Aggregate Risks and Determination of © 
Safety 

1. Acute risk. The total combined 
MOEs from dietary (food + water) and 
non-occupational/residential exposures, 
are 100 and 160 for children 1-2 yrs, 
and the general U.S. population, 
respectively, and therefore are not of 
concern. This aggregate exposure risk 
assessment is considered a very 
conservative estimate, that should not 
underestimate risks, because of the 
following inputs: 

i. Dietary inputs primarily used 
tolerance level residues. 

ii. Crop specific (turf) screening level 
drinking water modeling data were used 
(i.e., Tier II surface water model). 

iii. Maximum application rates and 
minimum application intervals were 


_used 


iv. Conservative standard operating 
procedures (SOPs) and upper level ° 
estimates of exposure were employed. 

2. Chronic risk. Using the exposure 
assumptions described in this unit for 


' chronic exposure, EPA has concluded 


that exposure to pyraclostrobin from 
food and drinking water will utilize 
21% of the chronic population adjusted 
dose (cPAD) for the U.S. population, 
and 33% of the cPAD for children 1-2 
years of age, the most highly exposed 
population subgroup. Based on the use 
pattern, chronic residential exposure to 
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residues of pyraclostrobin is not 

expected. Drinking water was 

incorporated directly into the dietary 

assessment using the 1 in 10 year 

’ annual mean concentration for surface 
water generated by the PRZM-EXAMS 
model. EPA does not expect the 
aggregate exposure to exceed 100% of 
the cPAD for any population subgroup. 

3. Intermediate-term risk. 
term aggregate exposure 
takes into account residential exposure 
plus chronic exposure to food and water 
(considered to be a background 
exposure level). 
yraclostrobin is currently registered 

for use(s) that could result in 
intermediate-term residential exposure 
and the Agency has determined that it 
is appropriate to aggregate chronic food 
and water and intermediate-term 
exposures for pyraclostrobin. 

Using the exposure assumptions for 
intermediate-term exposures, EPA has 
concluded that food and residential 
exposures aggregated result in aggregate 
MOEs of 100 or above for all population 
subgroups. These aggregate MOEs do 
not exceed the Agency’s level of 
concern for aggregate exposure to food 
and residential! uses. 

4. Aggregate cancer risk for U.S. 
population. The Agency has calculated 
aggregate MOEs (food and drinking 
water exposure) for pyraclostrobin. In 
general, acceptable study results 
indicate that pyraclostrobin is unlikely 
to be a carcinogen. However, the Agency 
has also concluded that the 
carcinogenicity data available for 
pyraclostrobin are inadequate to allow 
full assessment of the human 
carcinogenic potential of this pesticide 
because the highest dosing levels for 
females in the mouse carcinogenicity 
study were not great enough to produce 
significant toxicological effects (that is, 
the highest dose tested (HDT), is the 
NOAEL for female mice in this study). 
The company is performing an 
additional carcinogenicity study in 
female mice to remedy this deficiency. 
Because neither of the rat nor mouse 
gancer studies show any evidence of 

"carcinogenicity, a non-threshold (Q-star) 
approach cannot be used to estimate 
cancer risk. Instead, a regulatory MOE 
has been chosen as a tool for bounding 
any potential chronic dietary cancer risk 
from pyraclostrobin that may exist. The 
regulatory MOE is derived from the 
HDT in female mice (a NOAEL of 32.8 
milligram/kilogram/day (mg/kg/day) 
and is 10 times higher than the NOAEL 
used for chronic non-cancer risk. The - 

’ MOE for cancer is estimated to be 4,500. 
It is derived from the highest dose tested 
in female mice (32.8 mg/kg/day) in the 
inadequate mouse oncogenicity study, 


(food + water) for the U.S. general 
population (0.00727 mg/kg/day). 
Drinking water was incorporated 
directly into the dietary assessment 
using the 1 in 30 annual mean 
concentration for surface water 
generated by the PRZM-EXAMS model. 


5. Determination of safety. Based on 
these risk assessments, EPA concludes 
that there is a reasonable certainty that 
no harm will result to the general 
population, and to infants and children 
from aggregate exposure to 
pyraclostrobin residues. 


IV. Other Considerations 
A. Analytical Enforcement Methodology 


Adequate enforcement methodology 
(gas chromatography/mass 
spectrometry) is available to enforce the 
tolerance expression. The method. may 
be requested from: Chief, Analytical 
Chemistry Branch, Environmental 
Science Center, 701 Mapes Rd., Ft. 
Meade, MD 20755-5350; telephone 


number: (410) 305—2905; e-mail address: 


residuemethods@epa.gov. 
B. International Residue Limits 


The Codex Alimentarius Commission 
has established maximum residue limits 
(MRLS) for pyraclostrobin in or on 
almond, hulls at 2.0 ppm;-strawberry at 
0.5 ppm; beans (dry) at 0.2 ppm; lentil 
(dry) at 0.5 ppm; and peas (dry) at 0.3 
ppm. The U.S. tolerances differ from the 
Codex MRLS because the U.S. residue 
definitions include both the parent 
compound (pyraclostrobin), and its 
desmethoxy metabolite, whereas the 
Codex MRLS only include the parent 
compound. 


C. Response to Comments 


Comments were received from B. 
Sachau on petition 5F6906 for almond, 
hulls. The comments stated general 
opposition to Agency approval of 
tolerances and exemptions other than 
zero, for pesticides. The commenter 
opposes any residue left on a treated 
crop. The comments contained no 
scientific data or evidence to rebut the 
Agency’s conclusion that there is a 
reasonable certainty that no harm will 
result from aggregate exposure to 
pyraclostrobin, including all anticipated 
dietary exposures and other exposures 
for which there is reliable information. 
These same or similar comments from 
this responder have been addressed by 
the Agency on several prior occasions. 
See the October 29, 2004 and January 7, 
2005 (70 FR 1349) (FRL-7691-4) final 
rules. 


divided by the chronic dietary exposure 


V. Conclusion 


Therefore, the tolerances are 
established for combined residues of 
pyraclostrobin and its desmethoxy 
metabolite, expressed as parent 
compound, in or on bean, succulent, 
shelled at 0.5. ppm; legume vegetables 
group, foliage, in crop group 7 at 25 
ppm; mango (import) at 0.1 ppm; and 
papaya (import) at 0.1 ppm. 

Existing tolerances are being 
increased almond, hulls from 1.6 ppm 
to 7.0 ppm; pea and bean, dried shelled, 
except soybean, subgroup 6C, from 0.3 
ppm to 0.5 ppm; strawberry from 0.4 
ppm to 1.2 ppm. 


VI. Objections and Hearing Requests 


Under section 408(g) of FFDCA, as 
amended by FQPA, any person may file 
an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
Although the procedures in those 
regulations require some modification to 
reflect the amendments made to FFDCA 
by FQPA, EPA will continue to use 
those procedures, with appropriate 
adjustments, until the necessary 
modifications can be made. The new 
section 408(g) of FFDCA provides 
essentially the same process for persons 
to “object” to a regulation for an 
exemption from the requirement of a 
tolerance issued by EPA under new 
section 408(d) of FFDCA, as was 
provided in the old sections 408 and 
409 of FFDCA. However, the period for 
filing objections is now 60 days, rather 
than 30 days. 


A. What Do I Need to Do to File an 
Objection or Request a Hearing? 


You must file your objection or 
request a hearing on this regulation in 
accordance with the instructions 
provided in this unit and in 40 CFR part 
178. To ensure proper receipt by EPA, 
you must identify docket ID number 
HQ-—EPA-—OPP-2004-0292 in the subject 
line on the first page of your 
submission. All requests must be in 
writing, and must be mailed or 
delivered to the Hearing Clerk on or 
before June 5, 2006. 

1: Filing the request. Your objection 
must specify the specific provisions in 
the regulation that you object to, and the 
grounds for the objections (40 CFR 
178.25). If a hearing is requested, the 
objections must include a statement of 
the factual issue(s) on which a hearing 
is requested, the requestor’s contentions 
on such issues, and a summary of any 
evidence relied upon by the objector (40 


17020 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006/Rules and Regulations 


CFR 178.27). Information submitted in 
connection with an objection or hearing 
request may be claimed confidential by 
marking any part or all of that 
information as CBI. Information so 
marked will not be disclosed except in 
accordance with procedures set forth im 
40 CFR part 2. A copy of the 
information that does not contain CBI 
must be submitted for inclusion in the 
public record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 

Mail your written request to: Office of 
the Hearing Clerk (1900L), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. You may also deliver 
your request to the Office of the Hearing 
Clerk in Suite 350, 1099 14* St., NW., 
Washington, DC 20005. The Office of 
the Hearing Clerk is open from 8 a.m. 
to 4 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Office of the Hearing 
Clerk is (202) 564-6255. 

2. Copies for the Docket. In addition 
to filing an objection or hearing request 
with the Hearing Clerk as described in 
Unit VI.A., you should also send a copy 
of your request to the PIRIB for its 
inclusion in the official record that is 
described in ADDRESSES. Mail your 
copies, identified by docket ID number 
HQ-EPA-OPP-2004-0292, to: Public 
Information and Records Integrity 
Branch, Information Technology and 
Resource Management Division (7502C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460—0001. In person or by 
courier, bring a copy to the location of 
the PIRIB described in ADDRESSES. 
Please use an ASCII file format and 
avoid the use of special characters and 
any form of encryption. Copies of 
electronic objections and hearing 
requests will also be accepted on disks 
in WordPerfect 6.1/8.0 or ASCII file 
format. Do not include any CBI in your 
electronic copy. You may also submit an 
electronic copy of your request at many 
Federal Depository Libraries. 


B. When Will the Agency Grant a 
Request for a Hearing? 

A request for a hearing will be granted 
if the Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
of fact; there is a reasonable. possibility 
that available evidence identified by the 
requestor would, if established resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 


requestor would be adequate to justify 
the action requested (40 CFR 178.32). 


VII. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C. 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104—4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 


(NTTAA), Public Law 104-113, section 


12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. In addition, the 
Agency has determined that this action 
will not have a substantial direct effect 
on States, on the relationship between 
the national government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 


- Executive Order 13132, entitled 


Federalism (64 FR 43255, August 10, _ 
1999). Executive Order 13132 requires 
EPA to develop an accountable process 
to ensure “meaningful and timely input 


’ by State and local officials in the 


development of regulatory policies that 
have federalism implications.” “Policies 
that have federalism implications” is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers, and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” ‘Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. © 


VIII. Congressional Review Act 


The Congressional Review Act,5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement ‘ 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 


_ required information to the U.S. Senate, 


the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of this final 
rule in the Federal Register. This final 
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rule is not a ‘‘major rule”’ as defined by 


5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: March 29, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
w Therefore, 40 CFR chapter I is 
amended as follows: 


PART 180—[AMENDED] 


w 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 


w 2. Section 180.582 is amended by: 

w a. Removing in the introductory text 
of paragraph (a)(1) the phrase “‘carbamic 
acid, 
pyrazol-3- 
methyl 
ester and its desmethoxy metabolite 
methyl] 2-[[[1-(4-chlorophenyl)-1H- 
carbamate” and adding in its place 
“(carbamic acid, [2-[[[1-(4- 
chlorophenyl])-1H-pyrazol-3- 
methyl 
ester) and its desmethoxy metabolite 
(methyl-N-[[[1-(4-chloropheny])-1H- 
pyrazol-3- 


w b. Revising the commodities ‘‘almond, 
hulls; pea and bean, dried shelled, 
except soybean, subgroup; and 
strawberry”’ and adding alphabetically 
the remaining commodities listed below 
to the table in paragraph (a)(1). The 
amended table reads as set forth below. 
Removing paragraph (a)(3). 


§ 180.582 Pyraciostrobin; for 
residues. 
(a) 


Commodity Parts per million 


Almond, hulls 


Pea and bean, 
dried shelled, ex- 
cept soybean, 
subgroup 6C 


Parts per million 


Commodity 
* * : 


Vegetables, foliage 
of legume, group 
7 


25 


* * 


1There are no U.S. registrations on mango 


_or papaya as of April 5, 2006. 


* * * * * 


[FR Doc. 06—3262 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid — 
Services 


- 42 CFR Part 410 


[CMS-3017-F] 
RIN 0938-AM74 


Medicare Program; Conditions for 
Payment of Power Mobility Devices, 
Including Power Wheelchairs and 
Power-Operated Vehicles 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final rule. 


SUMMARY: This final rule conforms our 
regulations to section 302(a)(2)(E)(iv) of 
the Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003. This rule defines the term power 
mobility devices (PMDs) as power 
wheelchairs and power operated 
vehicles (POVs or scooters). It sets forth 
revised conditions for Medicare 
payment of PMDs and defines who may 
prescribe PMDs. This rule also requires 
a face-to-face examination of the 
beneficiary by the physician or treating 
practitioner, a written prescription, and 
receipt of pertinent parts of the medical 
record by the supplier within 45 days 
after the face-to-face examination that 
the durable medical equipment 
suppliers maintain in their records and 
make available to CMS or its agents 
upon request. Finally, this rule 
discusses CMS’ policy on 
documentation that may be requested by 
CMS or its agents to support a Medicare 
claim for payment, as well as the 
elimination of the Certificate of Medical 
Necessity (CMN) for PMDs. 

DATES: Effective Date: These regulations 
are effective on June 5, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Karen Rinker, (410) 786-0189. Camille 
Soondar, (410) 786-9370 for CMN 
issues. 


SUPPLEMENTARY INFORMATION: 


I. Background 


Section 902 of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA) (Pub. 
L. 108-173) amended section 1871(a) of 
the Act and requires the Secretary, in 
consultation with the Director of the 
Office of Management and Budget, to 
establish and publish timelines for the 
publication of Medicare final 
regulations based on the previous 
publication of a Medicare proposed or 
interim final regulation. Section 902 of 
the MMA also states that the timelines 
for these regulations may vary but shall 
not exceed 3 years after publication of 
the preceding proposed or interim final 
regulation except under exceptional 
circumstances. 

This final rule finalizes provisions set 
forth in August 26, 2005 (70 FR 50940) 
interim final 

In addition, this final rule has been 
published within the 3-year time limit 
imposed by section 902 of the MMA. 
Therefore, we believe that the final rule 
is in accordance with Congress’s intent 
to ensure timely publication of final 
regulations. 

Sections 1832(a)(1) and 1861(s)(6) of 
the Social Security Act (the Act) 
established that the provision of durable 
medical equipment (DME) is a covered 
benefit under Part B of the Medicare 
program. Section 1834(a)(1)(A) of the 
Act provides that Medicare will pay for 
covered items defined in section 
1834(a)(13) which, in turn, defines the 
term “covered item” to include DME 
defined in section 1861(n). Section 
1861(n) provides that DME includes 
wheelchairs, including power-operated 
vehicles that may appropriately be used 
as wheelchairs, that are necessary based 
on the beneficiary’s medical and 
physical condition, meet safety 
requirements prescribed by the 
Secretary, and are used in the 
beneficiary’s home, including an 
institution used as the beneficiary’s 
home other than a hospital described in 
section 1861(e)(1) or a skilled nursing 
facility described in section 1819(a)(1) 
of the Act. Section 414.202 of our 
regulations further defines DME as 
equipment that can withstand repeated 
use, is primarily and customarily used 
to serve a medical purpose, generally is 
not useful to a person in the absence of 
an illness or injury, and is appropriate 
for use in the home. We have 
interpreted the term wheelchair to 
include both power wheelchairs and 
power-operated vehicles (POVs or 
scooters), and we collectively referto ~~ 
power wheelchairs and power-operated 
vehicles as power mobility devices 
(PMDs). 


| 
7.0 
Bean, succulent 
shelled ............... 0.5 
Mango’ 0.1 
Papaya’ ............... 0.1 
0.5 
Strawberry ............ 12 
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When POVs were first introduced, we 
were concerned about their stability and 
the danger they could pose to a 
Medicare beneficiary. Therefore, we 
issued a regulation (57 FR 57688) 
allowing only specialists in physical 
medicine, orthopedic surgery, 
neurology, and rheumatology to 
prescribe POVs. At that time, we 
believed that these specialists were the 
most qualified to perform the required 
evaluation to determine whether a POV 
was medically necessary and whether 
the beneficiary had the capacity to 
operate the POV safely and effectively. 
At the same time, beneficiaries were 
able to get a prescription for a power 
wheelchair without seeing a specialist. 
We did not issue a similar regulation for 
power wheelchairs because we did not 
harbor the same concerns about their 
safety. 

Our requirement that only certain 
specialists could prescribe a POV may 
have created a disincentive for qualified 
beneficiaries to obtain POVs. Many 
beneficiaries may not have realized that 
under an exception to this requirement 
set forth in § 410.38(c)(4), they could 
obtain a prescription from their 
physician if a specialist was not 
reasonably accessible. For example, if 
travel to the specialist would be more 
than one day’s round trip from the. 
beneficiary’s home or if the beneficiary’s 
medical condition precluded travel to. 
the nearest available specialist, we 
stated that these circumstances would 
satisfy the ‘‘not reasonably accessible” 
requirement. We allowed this exception 
under the previous regulation because it 
addressed the needs of beneficiaries 
who lived in rural or other areas with 
limited access, or who were physically 
unable to see a specialist. 

However, since POVs were first 
introduced the technology has 
improved. For example, the POV now 
has an improved turning radius that 
gives it greater stability and makes it 
easier to use. Given that these 
technological advancements have made 
many POVs safer to use, a specialist 
assessment of the beneficiary’s capacity 
to operate a POV, while recommended, 
is no longer required. 

In addition, CMS and the Office of the 
Inspector General (OIG) have identified 
inflated and falsified billings as a 
serious problem among certain DME 
suppliers. Medicare payments for power 
wheelchairs have increased 
approximately 350 percent from 1999 to 
_ 2003 (from $259 million in 1999 to 
approximately $1.2 billion for 2003), 
while overall Medicare program outlays 
have risen approximately 28 percent. In 
an effort to address fraud and abuse, 
Medicare contractors have always had 


the authority to review claims and 
additional documentation to determine 
if services provided were reasonable 
and necessary in accordance with 
section 1862(A)(1)(a) of the Act. 
Section 302(a)(2) of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003, Public Law 


- 108-173 (MMA), added section 


1834(a)(1)(E)(iv) to the Act, which . 
provides that payment may not be made 
for a covered item consisting of a 
motorized or power wheeichair unless a 
physician (as defined in section 
1861(r)(1) of the Act), or a physician 
assistant, nurse practitioner, or clinical 
nurse specialist (as those terms are 
defined in section 1861(aa)(5) of the 
Act) has conducted a face-to-face 
examination of the beneficiary and 
written a prescription for the item. This 
regulation is intended to implement 
section 1834(a)(1)(E)(iv) of the Act. 
Payment for the history and physical 
examination will be made through the 
appropriate evaluation and management 
(E&M) code corresponding to the history 
and physical examination of the patient. 
Due to the MMA requirement that the 
physician or treating practitioner create 
a written prescription and this 
regulation’s requirement that the 
physician or treating practitioner 
prepare pertinent parts of the medical 
record for submission to the DME 
supplier, we established an add-on G 
Code G0372 (used in addition to an 
E&M code for the examination) to 
recognize the additional work and 
resources required to document the 
need for the PMD. Prescribing 
physicians or treating practitioners who 
submit the required supporting 
documentation may submit a claim for 
payment for the add-on G code. The 
payment amount is based on the 
physician fee schedule relative values 
for a level 1 established office visit (CPT 
99211), which we believe is equivalent 
to the typical amount of additional 
physician work and resources. We 
published the implementing 
instructions for the 2005 G Code in 
Change Request (CR) 4121 which 
became effective on October 25, 2005. 


II. Provisions of the Interim Final Rule 


The interim final rule with comment 
period (IFC) revised § 410.38(c) of our 
regulations (August 26, 2005). A 
summary of those revisions follows: 

e The definition of a “power mobility 
device’’ (PMD). We defined PMDs as a 
subclass of wheelchairs that includes 
both power wheelchairs and power- 
operated vehicles that a beneficiary uses 
in the home. 

e The definition of a “physician” and 
a “treating practitioner.” As directed by 
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section 1834(a)(1)(E)(iv) of the Act, we 
defined the term “physician” in 
accordance with section 1861(r)(1) of 
the Act. We defined the term “treating 
practitioner” to mean a physician 
assistant, nurse practitioner, and 
clinical nurse specialist, as those terms 
are defined by section 1861(aa)(5) of the 
Act. We used the term “‘treating”’ to 


- further explain that the practitioner 


must be the one who has conducted the 
face-to-face examination of the 
beneficiary. 

e The definition of “supplier.” We 
defined the term supplier as a durable 
medical equipment supplier. 

e The physician or treating 
practitioner must conduct a face-to-face 
examination of the beneficiary and write 
a PMD prescription. 

e The PMD prescription must be in 
writing, signed and dated by the 
physician or treating practitioner who 
performed the face-to-face examination 
and received by the supplier within 30 
days after the face-to-face examination. 
We defined the term “prescription” a$ 
a written order that must include the 
beneficiary’s name, the date of the face- 
to-face examination, the diagnoses and 
conditions that the PMD is expected to 
modify, a description of the item, the 
length of need, the physician or treating 
practitioner’s signature and the date the 
prescription is written. 

e A beneficiary discharged from a 
hospital does not need to have a 
separate face-to-face examination if the 
physician or treating practitioner who 
performed the face-to-face examination 
during his or her hospital stay issues the 
written prescription and supporting 
documentation for the PMD and they 
are received by the supplier within 30 
days after the date of discharge. 

¢ The face-to-face examination 
requirement does not apply when only 
accessories for PMDs are being ordered. 

e In addition to the prescription for 
the PMD, the physician or treating 
practitioner must provide to the 
supplier supporting documentation 
which will include pertinent parts of 
the medical record that clearly support 
the medical necessity for the PMD in the 
beneficiary’s home. Pertinent parts from 
the documentation of the beneficiary’s 
PMD evaluation may include the 
history, physical examination, 
diagnostic tests, summary of findings, 
diagnoses, and treatment plans. The 
physician or treating practitioner should 
select only those parts of the medical 
record that clearly demonstrate medical 
necessity for the PMD. The parts of the 
medical record selected should be 
sufficient to delineate the history of 
events that led to the request for the 
PMD; identify the mobility deficits to be 
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corrected by the PMD; and document 
that other treatments do not obviate the 
need for the PMD, that the beneficiary 
lives in an environment that supports 
the use of the PMD and that the 
beneficiary or caregiver is capable of 
operating the PMD. In most cases, the 
information recorded at the face-to-face 
examination will be sufficient. 
However, there may be some cases 
where the physician or treating 
practitioner has treated a patient for an 
extended period of time and the 
information recorded at the face-to-face 
examination refers to previous notes in 
the medical record. In this instance, 
those previous notes would also be 
needed. 

We explained that we believe that the 
removal of restrictions regarding who 
can prescribe POVs will increase a 
beneficiary’s access to the PMD that is 
most appropriate for the beneficiary’s 
condition. Prior to the effective date of 
the interim final rule, section 410.38(c) 
of the regulation limited some 
physicians and all treating practitioners 
from prescribing POVs. 

e Physicians, treating practitioners, 
and suppliers must comply with all 
applicable Federal laws and regulations, 
including the HIPAA Privacy Rule. Any 
physician, treating practitioner or 
supplier that is a HIPAA covered entity 
must meet the relevant HIPAA Privacy 
- Rule requirements, including the 
minimum necessary standard, when 
disclosing the supporting 
documentation and requested additional 
information. The physician, treating 
practitioner or supplier that is a HIPAA 
covered entity should make sure to 
redact any materials that may be 
contained within the medical record 
that are not necessary to support the 
prescription. For example, a gynecologic 
report would not be needed in the 
records submitted for a beneficiary 
whose clinical need for a PMD is based 
solely on disability secondary to a 
stroke. 

e The supplier must obtain the 
prescription and supporting 
documentation prior to dispensing the 
PMD. 

e Upon request, suppliers must 
submit to CMS or its agents the PMD 
prescription and supporting 
documentation that they received from 
the physician or a practitioner. 

e¢ Upon request, suppliers must 
submit additional documentation if the 
PMD prescription and supporting 
documentation are not sufficient to 
determine that the PMD is reasonable 
_and necessary. Additional 
documentation may include physician 
office records, hospital records, nursing 
home records, home health agency 


records, records from other healthcare 
professionals, and test reports. This 
documentation does not need to be 
submitted with every claim, but must be 
made available to CMS or its agent upon 
request. 

e The PMD must meet any safety 
requirements specified by CMS. 


Ill. Analysis of and Responses to Public 
Comments 


We received approximately 65 timely 
comments. In general, the commenters 
appear to be pleased with the provisions 
in the interim final rule, specifically the 
add-on payment for additional 
documentation submission, the removal 
of the sub-specialty requirement for 
prescribing POVs, and the elimination 
of the Certificate of Medical Necessity. 

In addition, the industry response 
been very positive. As a result of the 
educational outreach to physicians and 
treating practitioners, suppliers have 
noted a significant improvement in the 
timeliness, completeness, and 
substantive content of medical record 
documentation submitted in support of 
PMD prescriptions. 

Comment: Several commenters stated 
that in practice, it is difficult to obtain 
all of the needed documentation from 
the prescribing practitioner within 30 
days of the face-to-face examination, 
especially if the beneficiary has a 
complex condition requiring additional 
evaluation for the fitting of the device 
and appropriate accessories. 

Response: We agree. We have 
extended the allowable time frame from 
30 days to 45 days. CMS believes the 
additional 15 days is a reasonable 
compromise to accommodate the 
workflow between the supplier and 
physician or treating practitioner 
without seriously compromising the 
beneficiary’s need for the expedient and 
efficient obtainment of necessary 
durable medical equipment, and CMS’s 
need to ensure timely administration of 
the DME benefit while minimizing fraud 
and abuse. 

Comment: Several commenters, along 
with some physician groups, applauded 
the establishment of the add-on G code 
and payment for the submission of 
medical record documentation by the 
physician or treating practitioner to the 
PMD supplier. 

Response: We appreciate these 
comments. To further assist with 
implementing the add-on G code and 
payment for the submission of medical 
record documentation, we have issued 
implementing instructions to local 
contractors. 

Comment: Some commenters 
suggested that the additional payment to 
physicians and treating practitioners 


‘would be insufficient if the supporting 


documentation comes from an external 
source since this would increase the 
burden. 

Response: We believe that the 
additional payment is sufficient for the 
increased burden, including if the 
documentation comes from an outside 
source. This outside source material, 
such as consultant reports and test 
results, is generally already contained in 
the beneficiary’s medical record, even 
though the physician or treating 
practitioner did not create it. In the 
absence of this outside source material 
supporting the need for the device, the 
prescribing physician or treating 
practitioner would likely have created 
equivalent documentation internally. 
Thus, the payment is sufficient for the 
burden of submitting this 
documentation whether it was created 
internally or externally. 

Comment: Several commenters said _ 
that the Mobility Assistive Equipment 
(MAE) National Coverage Decision 
(NCD) is too complex for physicians to 
accomplish. The MAE NCD, which 
includes PMDs can be accessed at 
http://www.cms.hhs.gov/mcd/ 
viewncd.asp?ncd_id=280.3&ncd_ 
version=2&basket=ncd %3A280% 
2E3%3A2%3AMobility+Assistive 
+Equipment+ %28MAE%29. 

Response: CMS believes this comment 
is outside the scope of this rule, and we 
will not address it here. 

Comment: Some commenters said that 
it would take physicians and treating 
practitioners longer than 10 minutes to 
identify and submit supplemental - 
documentation to the DME supplier. 

Response: It is important to Sent in 
mind that this estimate does not include 
the time needed to evaluate the patient 
or generate the original documentation ~ 
by the physician or treating practitioner. 
The resources needed for creation of the 
medical record documentation are 
included in the calculation of the 
payment for the service that is being 
documented, in this case the Evaluation 
and Management (E&M) code for the 
face-to-face examination. The combined 
payment based on the E&M code and 
the add-on code is to recognize the 
additional physician/treating 
practitioner work and resources 
required to document the need for the 
PMD. If a physician or treating 
practitioner believes that a home visit is 
necessary, a claim for that service would 
be submitted. Similarly, the time for 
consulting a non-prescriber such as a 
PT/OT to evaluate the beneficiary and 
produce a consultation report for the 
referring physician or treating 
practitioner is accounted for in the 
appropriate consultation code. 


17024 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006/Rules and Regulations» 


The 10 minute figure is an estimate, 
based on experience and extensive 
review of historical claims data, of the 
average time consumed specifically to 
flag existing portions of the medical 
record, tell an office staff person to 
make a copy of those portions of the 
record, and for that person to copy and 
put them in an addressed envelope or 
give them directly to the patient, and for 
the supplier to receive this 
documentation. We expect that the 
actual time will vary based on 
individual practices and the complexity 
of the individual beneficiary’s 
condition. 

Further, the determination of what 
parts of a record are extraneous will 
depend on the clinical condition of the 
patient and the basis of the mobility 
impairment. For example, we would 
expect that gynecologic information 
would be redacted if the beneficiary’s 
need for a PMD is based on a stroke. 
However, if the beneficiary’s mobility 
deficit arose from complications of a 
gynecologic malignancy, such 
information may be relevant. We believe 
that the physician or treating 
practitioner can make this distinction 
readily. In general, visits to a physician, 
and the resulting documentation, are 
problem-focused. This serves to 
simplify the task of redaction. 

Comment: Several commenters said 
that CMS should increase the amount of 
education activity directed at physicians 
and treating practitioners. One 
commenter recommended a web-based 
guide based on the MAE NCD. Another 
asked how CMS plans to train 
physicians on completing the 
prescription with the required detail. 

Response: The NCD is not part of this 
rule so we will not address that aspect 
of these comments here. We agree that 
physician and treating practitioner 
education about the appropriate 
prescription of PMDs is a priority. To 
that end, we have used a variety of 
methods including an Open Door 
Forum, MedLearn Matters materials, 
DMERC articles, informational one- 
pagers, and scripts for Medicare call 
~ centers. We have hosted a Physician 
Partners meeting on this topic and have 
communicated with physician 
professional societies. Further, some » 
physician groups are working with DME 
suppliers to resolve documentation 
issues at the local level and have stated 
that they would be educating their 
members nationally once the DMERCs 
finalize a Local Coverage Determination 
(LCD) on PMDs. LCDs allow Medicare 
contractors to determine whether or not 
to cover an item or service in 
accordance with 1862(a)(1)(A) of the 
Social Security Act. 


Comment: One professional 
organization representing over 94,000 
physicians and medicai students 
expressed support for the removal of the 
requirement for subspecialty 
prescription of POVs and for the 
elimination of the CMN. 

Response: We have retained these 
provisions in the final regulation. 

Comment: Several commenters said 
that we should keep the CMN. 

Response: CMS’ experience has been 
that the CMN does not reliably 
accomplish its original purpose with 
regard to PMDs. The CMN did not serve 
to help physicians better document their 
patients’ clinical needs for a PMD, it did 
not serve to ensure that beneficiaries 
always received appropriate equipment, 
and it did not serve as an effective 
deterrent to fraud and abuse. We believe 
the beneficiary’s physician or treating 
practitioner is in the best position to 
evaluate and document the beneficiary’s 
clinical condition and PMD medical 
needs, and good medical practice 
requires that this evaluation be 
adequately documented. Thus, to 
minimize the documentation 
requirements for providers while 
assuring that documentation is 
adequate, physicians and treating 
practitioners will now prepare written 
prescriptions (as required by MMA sec. 
302 and this regulation) and submit 
copies of relevant existing 
documentation from the beneficiary’s 
medical record, rather than having to 
transcribe medical record information 
onto a separate form such as a CMN. 

Comment: Several commenters asked 
that CMS create more specific 
guidelines that would outline all the 
documents needed from the patient’s 
medical record or create a template (for 
example, a standard set of questions) to 
capture the information that CMS 
determines is medically necessary to 
justify the prescription. 

Response: CMS believes the current 
documentation requirements provide 
suppliers with a comprehensive picture 


_ of a patient’s history, physical 


examination and functional assessment 
describing the patient’s mobility 
limitation and his/her physical and 
mental ability to operate a PMD. CMS 
and the DMERCs have implemented 
extensive educational outreach to both 
suppliers and the medical community 
pertaining to the documentation 
requirements for PMDs. Examples of 
formal communication include CMS 
program instructions, MedLearn Matter 
articles, and several DMERC supplier 
articles explaining the new 
responsibilities of suppliers and a draft 
PMD Local Coverage Determination 
(LED) formalizing all of these changes. 


In addition, medical review activities 
vary depending on the situation under 
review. CMS cannot develop an all 
inclusive list of documents or 
information that Medicare contractors 
may request during audits. When 
requesting additional documentation, 
Medicare contractors write to suppliers 
and ask for the specific documentation 
or information they need for the review. 

CMS has defined the circumstances 
under which contractors request 
additional information in the Program 
Integrity Manual (PIM). Local Coverage 
Determinations are issued by our 
contractors to describe in more detail 
the conditions under which Medicare 
payment is made. This additional 
documentation is only collected during 
the course of medical review audits and 
does not need to be collected for all 
claims. 

Comment: A commenter asked that 
CMS specify the quantity and type of 
documents that the supplier should 
collect. 

Response: We disagree. As noted in 
previous responses, there is no set 
volume of documentation (for example, | 
number of pages or number of sections 
from a record) that, taken alone without 
regard to substantive content, will 
guarantee that the beneficiary’s clinical 
condition meets the conditions for 
payment. Similarly, there is no type of 
document that, taken alone without 
regard to substantive content, will 
guarantee that the beneficiary’s clinical 
condition meets the conditions for 
payment. It would be misleading to 
suggest otherwise. 

Comment: Some commenters 
expressed an apparent desire for a 
benchmark of completeness of medical 
record documentation. 

Response: This comment appears to 
reflect difficulty distinguishing the 
adequacy of the substantive clinical 
information described in various pieces 
of the medical record from the pieces of 
the medical record themselves. It is 
important to remember that the 
submission of any particular piece or 
combination of medical record 
documentation does not guarantee that 
the substantive clinical information 
contained therein establishes the 
medical need for the device. If the 
beneficiary’s clinical condition does not 
meet the conditions for payment, the 
accurate medical record, regardless of 
completeness, volume and detail, would 
not support coverage by Medicare. 
Conversely, if the beneficiary’s clinical 
condition is such that the conditions ‘for 
payment are met, that might be 
adequately documented in a variety of 
ways from the available portions of the 
medical record. 
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Comment: A commenter asked that 
we clarify the terms ‘‘prescription in 
writing’’. Does that mean hand-written 
or that the physician must list all the 
equipment and accessories on the 
prescription? 

Response: Section 302(a)(2)(E)(iv) of 
the MMA states, in part, that the 
physician or treating practitioner-must 
write a prescription for the item. This 
rule provides that the prescription must 
be dated, signed and include the details 
of what should be provided by the 
supplier, but does not include 
accessories. 

Comment: A commenter asked if the 
provisions of the regulation apply to 
manual wheelchairs. 

Response: No, this regulation applies 
to POVs and power wheelchairs, both of 
which are types of PMDs. 

Comment: Several commenters said 
that we should allow physical therapists 
and occupational therapists (PT/OTs) to 
have a greater role, either as prescribers 
of PMDs or as an integral part of the _ 
evaluation. 

Response: Section 1834(a)(1)(E)(iv) of 
the Social Security Act limits the types 
of practitioners who can prescribe PMDs 
to physicians (as defined in section _ 
1861(r)(1)), and to physician assistants, 
nurse practitioners, and clinical nurse 
specialists (as those terms are defined in 
section 1861(aa)(5)) and does not 
include PTs or OTs. We acknowledge 
that PT and OT expertise can be an 
important contribution in some 
contexts. In addition, the DMERCs have 
published an article describing a way to 
integrate PT/OT services into the 
evaluation process. A PT/OT can file a 
claim for payment for their evaluation 
services, provided that all other 
applicable payment conditions are met. 

Comment: A commenter asked that 
we use a different statutory definition of 
physician, which would allow 
podiatrists to prescribe PMDs. 

Response: Section 1834(a)(1)(E)(iv) of 
the Social Security Act (the Act) 
specifically provides that only 
physicians as defined under section 
1861(r)(1) of the Act may prescribe 
PMDs. CMS does not have the authority 
to alter or use a different definition of 
the term “physician.” 

Comment: A commenter asked why a 
PT/OT would not be paid like the 
prescribing practitioner for the 
_ submission of supporting 
. documentation to the DME supplier. 

Response: The responsibility for the 
submission of supporting 
documentation lies with the physician 
or treating practitioner. If the physician 
or treating practitioner believes that a 
professional consultation with a PT/OT 
is appropriate, the physician or treating 


practitioner can obtain the consultation.” 


As with other clinical contexts, it is 
customary for the consultant to send a 
written report of the findings and 
recommendations back to the 
originating physician or treating 
practitioner for incorporation in the 
patient’s medical record. The physician 
or treating practitioner would submit 
the consultation report as part of the 
supporting documentation. 

Comment: Several commenters 
discussed specific issues with PMD © 
suppliers, such as market limitations 
based on geographic distribution or 


‘failure to dispense a prescribed device. 


Response: We view these comments 
as being outside the scope of this 
regulation and will not respond to them 
here. 


Comment: Several commenters asked ~ 


that we eliminate the “in the home” 
restriction for PMD coverage. . 

Response: The ‘‘in the home” 
restriction is statutory and thus these 
comments are outside the scope of this 
regulation. 

Comment: Some commenters noted 
that the mobility impairment can make 
it difficult to accomplish a face-to-face 
examination, especially if the physician 
or treating practitioner does not make 
home visits. 

Response: Per section 1834(a)(1)(E)(iv) 
of the Social Security Act, CMS does not 
have the discretion to eliminate the 
requirement for the face-to-face 
examination. 

Comment: A few commenters 
mentioned that the examples we 
provided in the preamble to the interim 
final rule were unrealistic; especially in 
that physicians no longer make house 
calls. The commenters suggested that 
CMS clarify who is accountable for 
visiting the beneficiary’s home to 
determine equipment needs. 

Response: We believe that the 
supporting documentation must show 
that the beneficiary lives in an 
environment that supports the use of the 
PMD, but CMS does not require a home 
visit for purposes of meeting this 
requirement. For the examples provided 
in the interim final rule, CMS believes 


_ that overall they are realistic and 


provide more clarity on the pertinent 
parts of the medical record. 

Comment: Several commenters 
objected to the ATP certification 
requirement that was proposed in the 
DMERCs’ LCD. 

Response: We view these comments 
as being outside the scope of this 
regulation since the ATP certification 
requirement is not a requirement of this 
regulation. Accordingly, we will not 
respond to these comments here. 


Comment: A commenter asked what 
proof needs to be provided to CMS to 
show that the supplier received the 
prescription from the physician or 
treating practitioner within 30 days after 
the face-to-face examination. 

Response: We note that in response to 
comments, we have changed the 30 day 
requirement to 45 days. We believe that 
a supplier should use established 
methods for documenting the receipt of 
the prescription (date/time stamps, 
delivery receipts, etc.). 

Comment: A commenter asked how 
long the prescription is good for (for 
example, how long does the supplier 
have to fill it). 

Response: We have not specified the 
duration of the prescription’s validity in 
this rule. We understand that depending 
upon the complexity of the PMD and its 
accessories, it may take several months 
to fabricate and adjust the PMD before 
final delivery is made to the beneficiary, 
that is, the prescription is filled. We do 
not believe that this extreme length of 
time will be needed for less complex 
PMD prescriptions. . 

Comment: If the prescription that the 
supplier receives is missing information 
(such as the diagnosis codes), can the 
supplier ask the physician for the 
missing information and annotate the 
prescription, or does the prescription 
need to be sent back to the physician or 
treating practitioner for the change to be 
made? 

Response: If a supplier believes the 
prescription is inadequate, it should 
send it back to the physician or treating 
practitioner or call the physician or 
treating practitioner and request that the 
physician or treating practitioner send a 
new prescription. CMS believes that 
permitting a supplier to annotate a 
prescription would not provide 
adequate assurance that the physician or 
treating practitioner has in fact agreed to 
the annotations. Since the 45-day period 
begins with the date of the face-to-face 
examination, any revision of the 
prescription by the prescriber would not 
reset this 45-day period unless the 
prescriber also conducted a new face-to- 
face examination with the revision of 
the prescription. 

Comment: Several commenters 
suggested eliminating the language, 
“The principal effect of this rule on 
these suppliers will be to increase their 
ability to assure that prescriptions are 
valid (in terms of medical necessity) 
before they supply equipment to 
beneficiaries* * *.” (70 FR 50946). The 
commenters do not believe that 
suppliers should be responsible for 
reviewing a physician’s clinical 
assessment especially since they are not 
clinicians themselves. A commenter 
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questioned whether or not the supplier — 


would be held liable if the supplier 
agrees with the physician’s additional 
documentation but the DMERC reviewer 
decides differently. Or would the 
supplier be protected by the limitation 
of liability provision in 42 U.S.C. 
1395pp(a)? 

Response: We believe that it is the 
supplier’s responsibility to provide a 
legible copy of the written prescription 
and any other required information as 
defined in this rule. CMS believes that 
a party engaged in healthcare-related 
businesses should ensure that its staff 
has adequate expertise to carry out its 
responsibilities, and should obtain the 
training necessary to achieve and 
maintain that level of expertise. The 
supplier should obtain as much 
documentation from the patient’s 
medical record as it determines that it 
needs to assure itself that the coverage’ 
criteria for payment have been met. If 
the information in the patient’s medical 
record does not adequately support the 
medical necessity for the item, then for 
assigned claims the supplier is liable for 
the dollar amount involved unless a 
properly executed advance beneficiary 
notice (ABN) of possible denial has been 
obtained. A supplier must maintain the 
prescription and supporting 
documentation provided by the 
physician or treating practitioner and 
make them available to CMS and its 
agents upon request. 

Comment: A commenter suggested 
that CMS create and require a 

- certification of expertise in the 
assessment of seating and mobility of 
the disabled population. This would 
allow any healthcare professional to 
assess PMDs. 

Response: We believe this comment is 
beyond the scope of this rule, therefore 
we defer a response. 

Comment: A commenter suggested 
that providers of rehabilitation seating 
and wheeled mobility products be listed 
on the National Registry of 
Rehabilitation Technology Suppliers 
(NRRTS) registry or submit 
documentation to meet those standards. 

Response: This is beyond the scope of 
the regulation. Therefore, we will not 
respond to this comment in this final 
rule. 

Comment: Several commenters 
suggested that some provisions of the 
interim final rule are inconsistent with 
other guidance CMS has issued on the 
topic. Commenters say, for example, 
that the LCD implies the receipt of 
supporting documentation is 
discretionary where the rule does not; 
the DMERC letter contradicts the rule by 
stating that a physician must distinguish 
between the patient’s in-home and out- 


of-home mobility needs and that the 
patient must pay the difference for out- 
of-home features; the rule states 
physicians or treating practitioners must 
provide the supplier with supporting 
documentation where the LCD states the 
report of the face-to-face examination 
should provide information relating to 
the following questions and the report 
should provide pertinent information, | 


’ and the DMERC letter states that a 


physician may choose to refer patients 
to other qualified medical professionals 
and the rule does not. 

Response: This final rule trumps any 
sub-regulatory guidance and should be 
followed. To the extent that any 
commenters believe that the LCDs 
addressing PMDs do not reflect the 
provisions of this rule, we suggest that 
the commenters make these comments 
to the draft LCDs. In addition, CMS 
would not use a regulation to ask the 
DMERGCs to clarify their letters. 

Comment: One commenter mentioned 
that the wheelchair codes are not easily 
accessible on the CMS Web site and 
suggested that CMS put a query program 
on the Web site to allow a search for 
codes by description. 

Response: The codes are a separate 
CMS initiative and since they are 
outside the scope of this rule, we defer 
a response. 

Comment: A few commenters 


suggested that CMS delay the 


implementation of the regulation until 
April 2006 (the same timeframe as the 
coding initiative and elimination of the 
CMN) and believes that CMS violated 
the APA by publishing an IFC. 

Response: We disagree with 
commenters’ suggestion that we violated 
the Administrative Procedure Act (APA) 
by publishing this rule as an interim 
final rule. The APA provides that the 
procedure of publishing a notice of 
proposed rulemaking can be waived if 
an agency finds good cause that a 
notice-and-comment procedure is 
impracticable, unnecessary, or contrary 
to the public interest, and if the agency 
incorporates a statement of this finding 
and supporting reasons in the rule 
issued. 

As we stated in the interim final rule, 
we believe that we had good cause to 
waive the notice of proposed 
rulemaking because the rule conformed 
our regulations to section 
1834(a)(1)(E)(iv) of the Act, removed a 
regulatory restriction on who could 
prescribe a POV, addressed fraudulent 


and abusive billing practices for PMDs, — 


and implemented reforms that would 
bring more certainty to all participants 
in the PMD industry. The full text of our 
statement in support of waiving the 


notice of proposed rulemaking can be 
found at 70 FR 50943. 

> In addition, CMS believes that parties 
affected by the IFC have taken 
significant steps towards implementing 
the IFC’s provisions and that delaying 
the rule’s effective date would only 
cause significant confusion among 
physicians and treating practitioners, 
beneficiaries and the supplier 


community. 


Comment: A few commenters 
disagreed with the statement in the IFC 
that a greater percentage of POVs are 
necessarily appropriate because these 
commenters believe that POVs are 
actually less maneuverable, less stable 
and usually do not fit into a 
beneficiary’s home. 

Response: CMS does not agree. As we 
mentioned in the interim final rule, the 
technology for these devices has 
improved. CMS also believes that 
Congress intended that more POVs be 
prescribed when it did not limit who 
could write PMD prescriptions to 
physician sub-specialties in section 
1834(a)(1)(E)(iv) of the Act. 

Comment: One commenter suggested 
that when referring to the “description 
of the item” as part of the prescription 
that we include “(for example, power 
wheelchairs)’. 

Response: The “description of the 
item” on the prescription can be general 
(for example, power wheelchair or 
power mobility device) or may be more 
specific. 

Comment: A few commenters 
suggested that CMS does not have the 
authority to eliminate the CMN, 
especially after the Federal Court 
upheld the CMN in the Maximum 
Comfort vs. Thompson case. 

Response: CMS does have the 
authority to eliminate the CMN. The use 
of specific CMNs is not a statutory 
requirement. Further, the decision 
issued in Maximum Comfort, Inc. v. 
Thompson, 323 F.Supp.2d 1060 (E.D. 
Cal. 2004), appeal docketed, No. 05- 
15382 (9th Cir. May 5, 2005), being the 
decision of a single district court, has no 
precedential effect. The United States 
has appealed the decision to the U.S. 
Court of Appeals for the Ninth Circuit. 
For this reason, CMS has no current 
plans to change its longstanding 
national policy regarding medical 
necessity documentation. The CMN was 
established to allow efficient 
adjudication of claims by automating 
the submission of certain information 
needed to make medical necessity 
determinations. However, a recent 
analysis by a CMS contractor on the © 
utility of each CMN found in some cases 


-a rate of CMN non-compliance as high 


as 45 percent. This finding underscored 
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our belief that the CMNs do not 
accurately reflect the contents of the © 
patient’s medical record. Some portion 
of this non-compliance is attributed to 
failure to fully understand coverage 
criteria. 

As we stated in the interim final rule, 
we believe that recently published new 
coverage criteria for mobility assistive 
devices, including PMDs, provides 
guidance on what Medicare will 
consider when determining coverage, 
and that physicians, treating 
practitioners and suppliers will better 
know how to properly evaluate and 
document a beneficiary’s clinical 
condition. Therefore, we determined 
that the practical utility of a CMN, given 
the function-based approach to 
coverage, was questionable, and that the 
continued use of a CMN for power 
wheelchairs or power-operated vehicles 
would no longer be required. 

Comment: A few commenters 
suggested that CMS implement a prior 
authorization process for rehabilitation 
equipment which would shift the 
burden from the supplier to Medicare 
and compliment the standard practice of 
most third-party payers. 

Response: We believe this comment is 
beyond the scope of this rule, therefore 

we will not address this comment. 

Comment: A commenter noted that 
some medical records are illegible. 

Response: We do not require a 
supplier to dispense a PMD if the 
supplier believes that the supporting 
documentation is inadequate. In : 
general, CMS views illegible supporting 
documentation to be inadequate since 
the supplier cannot possibly know what 
to dispense or if the PMD is medically 
necessary if it can not read the records. 

Comment: Some commenters 
recommended that physicians and 
treating practitioners follow a template 
tied to the MAE NCD algorithm. 

Response: As mentioned previously, 
CMS believes the NCD is beyond the 
scope of this rule and defers a response. 

omment: A commenter asked if the 
face-to-face examination during a 
hospital stay could be performed on any 
day of that stay. 

Response: We have not specified any 
particular day within the 
hospitalization. Most hospital inpatients 
have one or more face-to-face 
examinations every day during the 
hospitalization. For administrative 
simplicity for this rule, we are using the 
date of discharge as the date of the face- 
to-face examination. The date of 
discharge is discrete and readily 
verifiable. 

Comment: A commenter stated that 
the hospital discharge summary would 
need to be sent with the order for 


beneficiaries whose face-to-face 
examination took place during the 
hospitalization, so that the supplier 


_ could confirm that the time requirement 


had been met. 

Response: Though this is one way of 
documenting the date of discharge, we 
recognize that the transcript and release 
of hospital records can be, in some 
cases, a long process. The physician or 
treating practitioner may choose to 
document the date of discharge in some 
other manner. 

Comment: Several commenters 
addressed the quality of prescribers’ 
medical record documentation and 
burden on suppliers to handle 
submitted documentation. Commenters 
noted that DME suppliers already 
collect supporting information from 
prescribers. Based on past experience 
from a survey month, the commenters 
found that suppliers requested 
additional documentation 75 percent of 
the time and consumed over 3 hours of 
supplier staff time in these instances. 
They also noted that in some cases the 
volume of submitted documentation is 
over 10 pages. 

Response: We believe, based on 
comments from some suppliers and a 
review of our claims review data, that 
physician and treating practitioner 
behavior in this regard has changed, 
likely as a result of the significant 
education outreach efforts by CMS, the 
DMERGs and the power mobility 
community. Thus, we expect that 
suppliers are now more likely to receive 
adequate supporting information in the 
first instance, and that the need to 
request additional information will be 
significantly reduced, with a 
corresponding reduction in supplier 
staff resource needs. 

Comment: A commenter claimed that 
the requirement that a supplier submit 
documentation to CMS or its agents to 
substantiate medical necessity imposed 
a new burden. 

Response: We disagree. The medical 
review process under which CMS 
reviews claims for accuracy already 
includes this requirement. We also 
believe that it is clearly in the public 
interest for CMS to pay claims 
accurately. 

Comment: A commenter asked how 
CMS arrived at the figure of 187,000 as 
the number of PMD prescriptions 
written on a yearly basis. 

Response: CMS examined historical 
claims data for POVs and power 
wheelchairs. CMS has projected an 
estimation of 187,000 prescriptions that 


* would be written on a yearly basis for 


PMDs based on historical claims data 
for PMDs. This figure does not include 
manual wheelchairs, wheelchair 


accessories or other wheelchair-related 
services aside from actual PMDs. 

Comment: A commenter said that a 
2003 CMS Paperwork Reduction Act 
(PRA) collection for the CMNs stated 
that it could take as long as 5 hours for 
a non-medical office clerk to review 
documentation. _ 

Response: The use of the term ‘‘as 
long as” clearly denotes an extreme 
instance rather than an average or 
representative figure. The length of time 
needed to review documentation will 
depend on the complexity of the 
individual case and the skill and 
experience of the reviewer. 


Ill. Provisions of the Final Rule 


We are revising § 410.38(c) of our 
regulations to specify the same 
provisions outlined in the interim final 
rule except for the following changes: 

e The PMD prescription and 
supporting documentation must be 
received by the supplier within 45 days 
after the face-to-face examination. 

e A beneficiary discharged from a 


hospital does not need to havea - 


separate face-to-face examination if the 
physician or treating practitioner who 
performed the face-to-face examination 
during his or her hospital stay issues the 
written prescription and supporting 
documentation for the PMD and.they 
are received by the supplier within 45 
days after the date of discharge. 

e We clarified the definition of 
“supplier” to mean an entity with a 
valid Medicare supplier number, 
including an entity that furnishes items 
through the mail. Since DME suppliers 
are required to have a valid Medicare 
supplier number this is not a 
substantive change. 

We substituted the word “‘after” for 
the word “‘of” in § 410.38(c)(2)(ii) so 
that the phrase “within 45 days after the 
face-to-face examination” is consistent 
with the phrases in § 410.38(c)(2)(iii) 
and (c)(3)(i) and so that there is no 
confusion regarding the length of the 
time between the date of the face-to-face 
examination and the date by which the 
supplier must receive all pertinent PMD 
documentation from the physician or 
treating practitioner. 

e We revised the authority section to 
part 410 to include section 1893 of the 
Act. Section 1893 of the Act charges the 
Secretary with creating a program to 
protect the integrity of Medicare and 
authorizes the Secretary to enter into 
contracts for the purpose of performing 
utilization and fraud reviews. 

In addition, we listed two narrative 
examples of what would constitute the 
pertinent parts of a medical record in 
the interim final rule. For clarification, 
in those examples we used the 
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commonly accepted SOAP convention. 
SOAP, a term of art, refers to the four 
major parts of the medical record 

- documentation of an outpatient visit. S, 
for Subjective, refers to the information 
provided by the patient in his or her 
own words, generally the reason for the 
visit, the description of his or her 
symptoms and relevant historical data. 
O, for Objective, refers to data that the 
physician or treating practitioner 
discovers using physical examination 
techniques and basic instrumentation. 
A, for Assessment, refers to the 
physician or treating practitioner’s 
application of professional knowledge 
to the interpretation of the accumulated 
data to generate possible diagnoses and 

. conclusions. P, for Plan, refers to the 
physician or treating practitioner’s 
strategy to resolve any issues generated 
in the assessment. This strategy 
commonly may include prescribing a 
drug or device, ordering further 
diagnostic testing, and/or scheduling a 
return visit for the patient. We are not 
requiring that the SOAP format be used 
or that the descriptions be of a certain 
length for documentation in the 
beneficiary’s medical record, as treating 
practitioners use a variety of methods 
depending on their professional training 
and the context of the clinical _ 
encounter. Whatever the length or 
format or accumulated volume of the 
documentation materials, its substance 
must clearly establish that the device 
dispensed was fully consistent with 
Medicare’s coverage criteria. Medicare’s 
national coverage determination on 
Mobility Assistive Equipment, which _ 
includes power mobility devices, can be 
accessed at: http://www.cms.hhs.gov/ 
mcd/viewncd.asp?ncd_id=280.3&ncd_ 
version=2&basket 
=ncd%3A280%2E3 %3A2%3A 
Mobility+Assistive+ 
Equipment+%28MAE%29. Local 

‘Coverage Determinations can be 
obtained from Medicare’s Durable 
Medical Equipment Regional 
Contractors (DMERCs). 


V. Collection of Information 
Requirements 


The collection of information 
requirements associated with this 
regulation were first introduced in 
CMS-3017-IFC (70 FR 50940). 
Subsequently, the information 
collection requirements were submitted 
to the Office of Management and Budget 
(OMB) for review and approval, and 
were approved under OMB No. 0938— 
0971. The information collection 
requirements have a current expiration 
date of May 31, 2006. 

The 60-day Federal Register notice 
for the re-approval of the information 


collection requirements approved under 
OMB No. 0938-0971, titled “Conditions 
of Payment of Power Mobility Devices, 
including Power Wheelchairs and 
Power-Operated Vehicles (CMS—3017-— 
IFC)” was published on March 24, 2006 
(71 FR 14898). 

If you comment on any of these 
information collection and 
recordkeeping requirements, please mail 
copies directly to the following: CMS, 
Office of Strategic Operations and 
Regulatory Affairs, Division of 
Regulations Development—B, Attention: 
William N. Parham, III, Room C4—26-— 
05, 7500 Security Boulevard, Baltimore, 
MD 21244-1850. 

To be assured consideration, 
comments and recommendations 
pertaining to the information collection 
must be received at the address above, 
no later than 5 p.m. on May 23, 2006. 


VI. Regulatory Impact Statement 


We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the 
Congressional Review Act, the 
Regulatory Flexibility Act (RFA) 
(September 19, 1980, Pub. L. 96-354), 
section 1102(b) of the Social Security 
Act, the Unfunded Mandates Reform 
Act of 1995 (Pub. L. 104—4), and 
Executive Order 13132. 

Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and, 
if regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, _ 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
rules with economically significant 
effects ($100 million or more in any 1 
year). The Congressional Review Act 
imposes a similar requirement, and 
provides for the Congress to review 
major rules. 

In analyzing the effects of this 
regulation, we believe that most 
physicians are already conducting a 
face-to-face examination before 
prescribing a wheelchair. Also, though 
treating practitioners are now allowed to 
prescribe PMDs, we do not believe that 
change alone will significantly alter the 
number of prescriptions for PMDs. This 
rule also removes the requirement that 
a specialist order a POV. Given that 
physicians and treating practitioners 
can now prescribe POVs, we believe as 
a result of this regulation that more 
PMD prescriptions will be for. POVs, 
rather than the more expensive power 
wheelchairs. In addition, in conjunction 
with this rule, additional payment will 


be made to physicians and treating 
practitioners for the submission of the 
written prescription and pertinent parts 
of the medical record to the DME 
supplier. Taken together, we believe 
that the impact of these changes as a 
result of this regulation will have 
minimal net impact on the Medicare 
rogram. 

While we believe that the net impact 
on Medicare reimbursements for PMDs 
of this rule and the recently published 
NCD will be minimal, the provisions of 
this rule will likely cause a shift in the 
composition of the PMDs reimbursed by 
Medicare. We expect that this rule will 
result in a shift in PMD prescriptions 
from power wheelchairs to POVs. We 
have no empirical basis for projecting 
shifts in market share. Nor do we have 
a basis for discriminating between the 
shift that is the result of the NCD and 
the shift that is a result of this rule. 
However, we believe that the 
Congressional decision to allow a 
broader range of physicians and treating 
practitioners to prescribe POVs will lead 
to an increased number of POV 
prescriptions. This shift could well be 
10 percent or greater. If 10 percent or 
more of the estimated 175,000 power 
wheelchair prescriptions in FY 2004 
shifted from power wheelchairs to POVs 


. (with the total unchanged at 187,000 


prescriptions for both categories of 
PMD), this would imply reduced sales 
for the former of $84 million (assuming 
an average cost of $4,800) and increased 
sales of the latter of $35 million 


~ (assuming an average cost of $2,000). 


Accordingly, we are classifying this as 
an economically significant rule under 
EO 12866, and as a major rule under the 
Congressional Review Act. 

Under the Executive Order, we 
analyze the benefits, costs, and 
alternatives of major rules. While 
difficult to quantify, we believe that 
Medicare beneficiaries will benefit from 
the increased ability to obtain POVs. 
Beneficiaries would gain both from the 
increased utility of the less cumbersome 
devices, and from reduced cost-sharing 
(on average, $560 in decreased 
coinsurance if average costs of the 
devices were $2,000 and $4,800, 
respectively). As previously noted, we 
expect the increase in PMD 
prescriptions and the shift in the 
composition of prescriptions to result in 
a net minimal impact on the value of 
Medicare reimbursements for PMDs. 
Since manufacturers typically produce 
both types of PMD (other than specialty , 


- “high end” manufacturers unaffected by 


this rule), we expect the net effect on 
PMD manufacturer revenue from 
Medicare reimbursement of PMDs 
should be negligible. 
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There are other costs and benefits. 
Taxpayers, suppliers, and patients will 
all gain from increased accuracy in 
prescribing and increased certainty of 
proper payment. The increased burden 
on physicians and treating practitioners 
from the new analytic and . 
documentation requirements will be 
offset by the new payments we 
implemented in connection with this 
rule. As discussed in the preceding PRA 
analysis, suppliers will face slight 
increases in record-keeping 
‘requirements. None of these other 
effects are economically substantial (for 
example, increased payments to 
physicians and treating practitioners are 
likely to be in the order of $5 million 
annually). As a result, we believe that 
the predominant effects of this rule are 
both positive and substantial, and that 
the benefits of this rule outweigh its 
costs. 

We do not believe that any reasonable 
alternatives exist that would alter these 
conclusions or lead to even larger 
economic benefits. The primary causes 
of these effects were the Congressional 
decisions to allow a substantial increase 
in the number and types of providers 
allowed to prescribe POVs, and to 
require a face-to-face examination. We 
are required to implement those 
_ statutory changes. Even if we had 
discretion, we judge them to be 
desirable changes. Coupled with our 
recent coverage decision, other 
implementing details in this rule 
(especially improved documentation for 
suppliers), and other planned reforms 
(physician and treating practitioner 
payments, improved classification of 
mobility equipment, elimination of the 
CMN), we expect the needs of mobility- 
impaired beneficiaries to be better met, 
and the needs of suppliers to be better 
met, than under any alternative set of 
reforms. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and 
government agencies. Most hospitals 
and most other providers and suppliers 
are small entities, either by nonprofit 
status or by having revenues of $6 
million to $29 million in any:1 year. 
Individuals and States are not included 
in the definition of a small entity. We 
have determined that this rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Furthermore, the RFA does not require 
such analysis for rules that, like this 
one, do not require a proposed rule. 

However, we appreciate that there are 
three classes of small entities that will 
face impacts and we address their 


potential concerns. Furthermore, HHS 
policy is to voluntarily analyze impacts 
on small entities if there is even a 
possibility of significant impact. The 
analysis that follows, together with the 
preceding impact analysis and other 
information in this preamble, 
constitutes an Initial Regulatory 
Flexibility Analysis. 

First, equipment manufacturers may 
be affected if substantial changes in the 
market for PMDs arose from this rule. 
As indicated previously, we expect the 
principal economic effect of this rule to 
be to shift prescriptions from one class 
of equipment, power wheelchairs, to 
another class of equipment, POVs. That 
effect will arise largely among those 
Medicare beneficiaries who can 
potentially benefit from either class of 
equipment, but who do not need the 
additional functionality (at the cost of 
inconvenience) provided by power 
wheelchairs. The manufacturing of 
these two types of equipment is 
dominated by a handful of firms. Most 
of these firms produce both types of 
vehicles and can presumably shift 
production from one line to another 
with relative ease. As indicated 
previously, volume increases likely to 
occur independently of this rule will 
likely obviate the need for any such 
shifts. Accordingly, we do not believe 
that the impact on these entities will be 
significant, or that a substantial number 
of “small” entities will be affected. We 
note that there are a number of small 
firms that specialize in “high end” 
equipment for patients with very severe 
mobility impairments who need highly 
specialized equipment or accessories. 
We believe these firms will be 
unaffected by this rule, as the segment 
of the market they serve would not be 
candidates for POVs. 

Second, physicians and treating 
practitioners gained a great deal of 
important new guidance through our 


- recent coverage decision. The newly 


added classes of treating practitioners 
will benefit in their ability to serve their 
patients by prescribing the equipment 
most suitable to their needs. These costs 
do not rise to the level of “significant” 
within the standards of the RFA, but we 
nonetheless plan to ameliorate them 
through additional payment when 
PMDs are prescribed. 

Third, suppliers of durable medical 
equipment include thousands of firms, 
both large and ‘“‘small”’ within the RFA 
definitions. The principal effect of this 
rule on these suppliers will be to 
increase their ability to assure that 
prescriptions are valid (in terms of 
medical necessity) before they supply 
equipment to beneficiaries, and that 
they will therefore be reimbursed for 


equipment they supply. This is a 
positive effect rather than a negative 
effect (the RFA requires consideration of 
alternatives that minimize adverse 
impacts). As previously indicated, we 


believe that there are few if any 


alternatives to this rule that would 


provide higher benefits. 


In addition, section 1102(b) of the 
Social Security Act requires us to 
prepare a regulatory impact analysis if 
a rule may have a significant impact on 
the operations of a substantial number 
of small rural hospitals. This analysis 
must conform to the provisions of 
section 604 of the RFA. For purposes of 
section 1102(b) of the Act, we define a 
small rural hospital as a hospital that is 
located outside of a Metropolitan 
Statistical Area and has fewer than 100 
beds. We are not preparing an analysis 
for section 1102(b) of the Act because 
we have determined and the Secretary 
certifies that this rule will not have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. 

Section 202 of the Unfunded 


-Mandates Reform Act of 1995 requires 


that agencies assess anticipated costs 
and benefits before issuing any rule 
whose requirements mandate the 
expenditure in any 1 year by State, 
local, or tribal governments, in the 
aggregate, or by the private sector, of 
$100 million in 1995 dollars, adjusted 
for subsequent inflation (that threshold 
is now approximately $120 million). 
This rule contains no mandates other 
than that for documentation of 
prescriptions, and hence does not 
remotely approach that cost threshold. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
This regulation does not impose any 
costs or burden on State or local 
governments. 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


List of Subjects in 42 CFR Part 410 


Health facilities, Health professions, 
Kidney diseases, Laboratories, 
Medicare, Reporting and recordkeeping 
requirements, Rural areas, X-rays. 


@ For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services amends 42 CFR 
Chapter IV. In addition, the interim 
regulations published on August 26, 
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2005 (70 FR 50940) are confirmed as 
final and revised as set forth below: 


PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI) 
BENEFITS 


@ 1. The authority citation for part 410 
is revised to read as follows: 


Authority: Secs. 1102, 1834, 1871, and 
1893 of the Social Security Act (42 U.S.C. 
1302, 1395m, 1395hh, and 1395ddd). 


Subpart B—Medical and Other Health 
Services 


- @ 2. Section 410.38 is amended by 
revising paragraph (c) to read as follows: 


§410.38 Durable medical equipment: 
Scope and conditions. 

(c) Power mobility devices (PMDs). (1) 
Definitions. For the purposes of this 
paragraph, the following definitions 

Physician has the same meaning as in 
section 1861(r)(1) of the Act. 

Power mobility device means a 
covered item of durable medical 
equipment that is in a class of 
wheelchairs that includes a power 
wheelchair (a four-wheeled motorized 
vehicle whose steering is operated by an 
electronic device or a joystick to control 
direction and turning) or a power- 
operated vehicle (a three or four- 
wheeled motorized scooter that is 
operated by a tiller) that a beneficiary 
uses in the home. 

Prescription means a written order * 
completed by the physician or treating _ 
practitioner who performed the face-to- 
face examination and that includes the 
beneficiary’s name, the date of the face- 
to-face examination, the diagnoses and 
conditions that the PMD is expected to 
modify, a description of the item (for 
example, a narrative description of the 
specific type of PMD), the length of 
need, and the physician or treating 
practitioner’s signature and the date the 
prescription was written. 

Treating practitioner means a 
physician assistant, nurse practitioner, 
or clinical nurse specialist as those 
terms are defined in section 1861(aa)(5) 
of the Act, who has conducted a face- 
to-face examination of the beneficiary. 

Supplier means an entity with a valid 
Medicare supplier number, including an 
entity that furnishes items through the 
mail. 

(2) Conditions of payment. Medicare 
Part B pays for a power mobility device 
if the physician or treating practitioner, 
as defined in paragraph (c)(1) of this 
section meets the following conditions: 

(i) Conducts a face-to-face 
examination of the beneficiary for the 


purpose of evaluating and treating the 
beneficiary for his or her medical 
condition and determining the medical 
necessity for the PMD as part of an 
appropriate overall treatment plan. 

(ii) Writes a prescription, as defined 
in paragraph (c)(1) of this section that is 
provided to the beneficiary or supplier, 
and is received by the supplier within 
45 days after the face-to-face 
examination. 

(iii) Provides supporting 
documentation, including pertinent 
parts of the beneficiary’s medical record 
(for example, history, physical 
examination, diagnostic tests, summary 
of findings, diagnoses, treatment plans 
and/or other information as maybe. 
appropriate) that supports the medical 
necessity for the power mobility device, 
which is received by the supplier within 
45 days after the face-to-face 
examination. 

(3) Exceptions. (i) Beneficiaries 
discharged from a hospital do not need 
to receive a separate face-to-face 
examination as long as the physician or 
treating practitioner who performed the 
face-to-face examination of the 
beneficiary in the hospital issues a PMD 
prescription and supporting 
documentation that is received by the 
supplier within 45 days after the date of 
discharge. 

(ii) Accessories for PMDs may be 
ordered by the physician or treating 
practitioner without conducting a face- 
to-face examination of the beneficiary. 

(4) Dispensing a power mobility 
device. Suppliers may not dispense a 
PMD to a beneficiary until the PMD 
prescription and the supporting 
documentation have been received from 
the physician ortreating practitioner 
who performed the face-to-face 
examination of the beneficiary. These 
documents must be received within 45 
days after the date of the face-to-face 
examination. 

(5) Documentation. (i) A supplier 
must maintain the prescription and the 
supporting documentation provided by 
the physician or treating practitioner 
and make them available to CMS and its" 
agents upon request. 

(ii) Upon request by CMS or its » 
agents, a supplier must submit 
additional documentation to CMS or its 
agents to support and/or substantiate 
the medical necessity for the power 
mobility device. 

' (6) Safety requirements. The PMD 
must meet any safety requirements 
specified by CMS. 


* * * * * 


(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program) 


Dated: March 10, 2006. 
Mark B. McClellan, 
Administrator, Centers for Medicare & 
Medicaid Services. 
Dated: March 30, 2006. 
Michael O. Leavitt, . 
Secretary. 
[FR Doc. 06-3271. Filed 3-31-06; 4:02 pm] 
BILLING CODE 4120-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[DA 06-609; MB Docket No. 05-279; RM- 
11276] 


Radio Broadcasting Services; Black 
River and Old Forge, New York 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Audio Division, at the 
request of Radioactive, LLC., reallots 
Channel 223A from Old Forge, New 
York to Black River, New York, and 
modifies the construction permit 
authorization, accordingly. The * 
coordinates for Channel 223A at Black - 
River are 44—04—01 North Latitude and 


" 75-38-53 West Longitude, with a site 


restriction of 13.3 kilometers (8.3 miles) 
northeast of the community. Canadian 
concurrence has been obtained. 


DATES: Effective May 1, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Helen McLean, Media Bureau, (202) 
418-2738. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MB Docket No. 05-279, 
adopted March 15, 2006, and released 
March 17, 2006. The full text of this 
Commission decision is available for 
inspection and copying during regular 
business hours at the FCC’s Reference 
Information Center, Portals II, 445 
Twelfth Street, SW., Room CY—A257, 
Washington, DC 20554. The complete 
text of this decision may also be 
purchased from the Commission’s 
duplicating contractor, Best Copy and 
Printing, Inc., 445 12th Street, SW., 
Room CY-B402, Washington, DC 20554, 
telephone 1-800-378-3160 or 
www.BCPIWEB.com. The Commission 
will send a copy of this Report and 
Order in a report to be sent to Congress 
and the Government Accountability 
Office pursuant to the Congressional | 


’ Review Act, see 5 U.S.C. 801(a)(1)(A). 


List of Subjects in 47 CFR Part 73 
Radio, Radio broadcasting. 
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w Part 73 of Title 47 of the Code of 
Federal Regulations is amended as 
follows: 


PART 73—RADIO BROADCAST 
SERVICES 


# 1. The authority citation for part 73 
reads as follows: 


Authority: 47 U.S.C. 154, 303, 334, 336. 


§73.202 [Amended] 

m 2. Section 73.202(b), the Table of FM 
Allotments under New York, is 
amended by removing Channel 223A at 
Old Forge and by adding Black River, 
Channel 223A. 

Federal Communications Commission. 

John A. Karousos, 


Assistant Chief, Audio Division, Media 
Bureau. 


[FR Doc. 06-3159 Filed 4—4—06; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[DA 06-613; MB Docket No. 04-202, RM-— 
10985; MB Docket No. 04-271, RM-11013; 
MB Docket No. 04—272, RM-—11014; MB 
Docket No. 04—273, RM—11015; and MB 
Docket No. 04-431, RM-11115] 


~ Radio Broadcasting Services; 
Hermitage, AR; Richland Springs, TX; 
Tomahawk, WI; Wasco, CA; and 
Waynoka, OK 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots five 
channels to the communities of 
Hermitage, Arkansas; Richland Springs, 
Texas; Tomahawk, Wisconsin; Wasco, 
California and Waynoka, Oklahoma. See 
SUPPLEMENTARY INFORMATION, infra. 
DATES: Effective May 1, 2006. The 
window period for filing applications 
for these channels will not be opened at 
this time. Instead, the issue of opening 
filing windows for these allotments for 
auction will be addressed by the 
Commission in a subsequent order. 

FOR FURTHER INFORMATION CONTACT: 
Sharon P. McDonald, Media Bureau, 
(202) 418-2180. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MB Docket Nos. 04-202, 04- 
271, 04-272, 04-273 and 04-431, 
adopted March 15, 2006, and released 
March 17, 2006. The full text of this 
Commission decision is available for. 
inspection and copying during normal 
business hours in the FCC Information 


Center, Portals II; 445 12th Street, SW., 
Room CY-—A257, Washington, DC 20554. 
The complete text of this decision also 
may be purchased from the 
Commission’s duplicating contractor, 
Best Copy and Printing, Inc., 445 12th 
Street, SW., Room CY—B402, 
Washington, DC 20554, (800) 378-3160, 
or via the company’s Web site, http:// 
www.bcpiweb.com. The Commission 
will send a copy of this Report and 
Order in a report to be sent to Congress 
and the Government Accountability 
Office pursuant to the Congressional 
Review Act, see 5 U.S.C. 801(a)(1)(A). 

The Audio Division, at the request of 
Results Broadcasting of Rhinelander, 
Inc., allots Channel 265C3 at 
Tomahawk, Wisconsin, as the 
community’s second local commercial 
FM transmission service. See 69 FR 
34113, June 18, 2004. Channel 265C3 
can be allotted to Tomahawk in 
compliance with the Commission’s 
minimum distance with a site 
restriction of 8.5 kilometers (5.3 miles) 
west-northwest to avoid a short-spacing 
to the licensed site of Station 
WOBE(FM), Channel 264C1, Crystal 
Falls, Michigan. Since Tomahawk is 
located within 320 kilometers (200 
miles) of the U.S.-Canadian border, 
concurrence of the Canadian 
government has been obtained. The 
coordinates for Channel 265C3 at 
Tomahawk are 45-30-01 North Latitude 
and 89-49-50 West Longitude. 

The Audio Division, at the request of 
Charles Crawford, d/b/a Waynoka 


’ Broadcasting Company, allots Channel 


231C2 at Waynoka, Oklahoma, as the 
community’s first local aural 
transmission service. See 69 FR 46474, 
August 3, 2004. Channel 231C2 can be 
allotted to Waynoka in compliance with 
the Commission’s minimum distance | 
separation requirements with a site 
restriction of 28.8 kilometers (17.9 
miles) north to avoid a short-spacing to 
the proposed allotment sites for Channel 
233A, Cherokee, Oklahoma, and 
Channel 233A, Kiowa, Kansas. The 
coordinates for Channel 231C2 at 
Waynoka are 36-49-25 North Latitude 
and 98-59-50 West Longitude. 

The Audio Division, at the request of 
Linda A. Davidson, allots Channel 224A 
at Wasco, California, as the 
community’s first local commercial FM 
transmission service. See 69 FR 46474, 
August 3, 2004. Channel 224A can be 
allotted to Wasco in compliance with 
the Commission’s minimum distance 
separation requirements at city 
reference coordinates. The coordinates 
for Channel 224A at Wasco are 35—35-— 
37 North Latitude and 119—20—35 West 
Longitude. 


The Audio Division, at the request of 
Charles Crawford, allots Channel 299A 
at Richland Springs, Texas, as the 
community’s second local FM 
transmission. accommodate the 
allotment, we also modify the reference 
coordinates for vacant Channel 299A at 
Hamilton, Texas. See 69 FR 46474, 
August 3, 2004. Channel 299A can be 
allotted to Richland Springs in 
compliance with the Commission’s 
minimum distance separation 
requirements with a site restriction of 
14.7 kilometers (9.1 miles) southwest to 
avoid a short-spacing to the proposed 
allotment site for Channel 296A, Brady, 
Texas. The coordinates for Channel 
299A at Richland Springs are 31-09-42 
North Latitude and 99-02-03 West 
Longitude. The modified reference 
coordinates for vacant Channel 299A at 
Hamilton are 31-49-57 North Latitude 
and 98-07-00 West Longitude. Since 
Richland Springs is located within 320 
kilometers (199 miles) of the U.S.- 
Mexican border, concurrence of the 
Mexican government has been requested 
but has not been received. If a 
construction permit for Channel 299A at 
Richland Springs is granted prior to the 
Commission’s receipt of formal 
concurrence in the allotment by the 
Mexican Government, the construction 
permit will include the following 
condition: “Use of this allotment is 
subject to suspension, modification, or 
termination without right to hearing, if 
found by the Commission to be 
necessary in order to conform to the 
1992 USA-Mexico FM Broadcast 
Agreement or if specifically objected to 
by Mexico’s Secretaria de 
Communicaciones Y Transportes.” 


The Audio Division, at the request of 
Charles Crawford, allots Channel 300A 
at Hermitage, Arkansas, as the 
community’s first local aural 
transmission service. See 69 FR 77975, 
December 29, 2004. Channel 300A can 
be allotted to Hermitage in compliance 
with the Commission’s minimum 
distance separation requirements with a 
site restriction of 9.8 kilometers (6.1 
miles) east to avoid a short-spacing to 
the construction permit site for Station 
KLAL(FM), Channel 299C1, 
Wrightsville, Arkansas. The coordinates 
for Channel 300A at Hermitage are 33— 
25-00 North Latitude and 92-04-30 
West Longitude. 


List of Subjects in 47 CFR Part 73 


Radio, Radio broadcasting. 


= Part 73 of title 47 of the Code of 
Federal Regulations is amended as ~ 
follows: 
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PART 73—RADIO BROADCAST 
SERVICES 


@ 1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303, 334, 336. 
§73.202 [Amended] 


@ 2. Section 73.202(b), the Table of FM 

_ Allotments under Arkansas, is amended 
by adding Hermitage, Channel 300A. 

@ 3. Section 73.202(b), the Table of FM 
Allotments under California, is 
amended by adding Wasco, Channel 
224A. 

g 4. Section 73.202(b), the Table of FM 
Allotments under Oklahoma, is 
amended by adding Waynoka, Channel 
231C2. 

@ 5. Section 73.202(b), the Table of FM 
Allotments under Texas, is amended by 
adding Channel 299A at Richland 
Springs; Texas. 

g 6. Section 73.202(b), the Table of FM 
Allotments under Wisconsin, is 
amended by adding Channel 265C3 at 
Tomahawk. 

Federal Communications Commission. 
John A. Karousos, 

Assistant Chief, Audio Division, Media 
Bureau. 3 

{FR Doc. 06-3160 Filed 44-06; 8:45 am] 
BILLING CODE 6712-01-P 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part73 ~- 


[DA 06-523, MM Docket Nos. 01-19 and 
01-27, RM—10048, RM-—10027, RM-10056, 
and RM-10118] 


Radio Broadcasting Services; Clayton, 
Ruston, Saint Joseph, and Wisner, LA 


AGENCY: Federal Communications 
Commission. 

ACTION: Final rule; petition for 
reconsideration, denial. 


SUMMARY: The staff denied a petition for 
reconsideration filed by ‘ 
Communications Capital Company II of 
Louisiana, LLC, of a Report and Order 
in this proceeding, which had dismissed 
its counterproposal. The staff 
determined that the reconsideration 
petition did not demonstrate any errors 
of fact or law and that the 
counterproposal was properly dismissed 
as an impermissibly contingent 
proposal. See also SUPPLEMENTARY 
INFORMATION. 

FOR FURTHER INFORMATION CONTACT: 
Andrew J. Rhodes, Media Bureau, (202) 
418-2180. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s 


‘Memorandum Opinion and Order, MM 


Docket Nos. 01-19 and 01-27, adopted 


March 15, 2006, and released March 17, 
2006. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours 
in the FCC Reference Information Center 
(Room CY—A257), 445 12th Street, SW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Best Copy and Printing, Inc., Portals II, 
445 12th Street, SW., Room CY-B402, 
Washington, DC 20054, telephone 1- 
800-378-3160 or http:// 
www.BCPIWEB.com. 


The staff also found that the 
counterproposal was untimely under 
longstanding precedent and could have 
been dismissed on that ground in the 
Report and Order. See 68 FR 3819 
(January 27, 2003). 

This document is not subject to the 
Congressional Review Act. (The 
Commission, is, therefore, not required 
to submit a copy of this Memorandum 
Opinion and Order to GAO, pursuant to 
the Congressional Review Act, see 5 
U.S.C. 801(a)(1)(A) because the petition 
for reconsideration was denied.) 


Federal Communications Commission. 
John A. Karousos, 


Assistant Chief, Audio Division, Media 
Bureau. 


[FR Doc. 06—3200 Filed 4—4—06; 8:45 am] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration _ 


14 CFR Part 39 


[Docket No. FAA-2004—19157; Directorate 
Identifier 2004—NE-30—AD] 


Airworthiness Directives: Rolis-Royce 
Deutschiand (RRD) (Formerly Rolls- 
Royce pic) Tay 650-15 Series Turbofan 
Engines 


AGENCY: Federal Aviation 
Administration, DOT. 


ACTION: Proposed rule; withdrawal. 


SUMMARY: This action withdraws a 
notice of proposed rulemaking (NPRM). 
That NPRM proposed a new ; 
airworthiness directive (AD) that 
applies to certain RRD Tay 650-15 
series turbofan engines. That proposed 
action would have required initial and 
repetitive inspections of the high 
pressure compressor (HPC) shaft and 
high pressure turbine (HPT) shaft for 
spline flank wear. Since we issued that 
NPRM, the Luftfahrt-Bundesamt (LBA), 
which is the airworthiness authority for 
Germany, notified us that the spline 
flank wear inspections are now 
downgraded by RRD from “mandatory” 
to “recommended”. Accordingly, we 
withdraw the proposed rule. 

FOR FURTHER INFORMATION CONTACT: Jan 
Dargin, Aerospace Engineer, Engine 
Certification Office, FAA, Engine and 
Propeller Directorate, 12 New England 
Executive Park, Burlington, MA 01803-— 
5299; telephone (781) 238-7178; fax 
(781) 238-7199. 


SUPPLEMENTARY INFORMATION: The FAA 
proposed to amend 14 CFR part 39 with 


a proposed airworthiness directive (AD). 


The proposed AD applies to RRD Tay 
650-15 series turbofan engines. We 
published the proposed AD in the 
Federal Register on October 4, 2004 (69 
- FR 59148). That proposed action would 
have required initial and repetitive 
inspections of the HPC shaft and HPT 
shaft for spline flank wear. That 
proposed action resulted from a number 


of occurrences of excessive HPC shaft 
and HPT shaft spline flank wear 
discovered during on-wing and in-shop 
inspections. 

Since we issued that NPRM, the LBA 
notified us that RRD downgraded the 
spline flank wear inspections from 
“mandatory” to “recommended’’. RRD 
based the downgrade on performance 
calculation, rig test, and statistical 
analysis derived using the variation of 
HP spline wear rate, measured during 
engine teardowns and from data 
submitted by operators when 


accomplishing RRD Service Bulletin No. 


TAY—72-1485. We reviewed the RRD 
risk assessment and agree that we no 
longer need to require the inspections. 


On further consideration, we 
withdraw the proposed rule based on 
RRD’s analysis and our conclusion 
stated above. 


Withdrawing this NPRM constitutes 
only that action, and does not prevent 
us from issuing another NPRM in the 
future, nor does it commit us to any 
course of action in the future. 

Since this action only withdraws an 
NPRM, it is neither a proposed nor a 
final rule. Executive Order 12866, the 
Regulatory Flexibility Act, or DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979) do not 
cover this withdrawal. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Withdrawal 


Accordingly, we withdraw the notice 
of proposed rulemaking, FAA—2004— 


19157; Directorate Identifier 2004—NE-— 


30—AD, published in the Federal 
Register on October 4, 2004 (69 FR 
59148). 

Issued in Burlington, Massachusetts, on 
March 30, 2006. 
Peter A. White, 


Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


[FR Doc. E6—4923 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006—24271; Directorate 
Identifier 


RIN 2120-AA64 


Airworthiness Directives; Boeing 
Model 727 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: The FAA proposes to adopt a 
new airworthiness directive (AD) for 
certain Boeing Model 727 airplanes. 
This proposed AD would require 
repetitive measurements of the freeplay 
of the left and right outboard aileron 
balance tabs and of the upper and lower 
rudder tabs, and related investigative/ 
corrective actions if necessary. This 
proposed AD also would require 
repetitive lubrication of the hinge 
bearings and rod end bearings of the 
aileron balance tabs. This proposed AD 
results from reports of freeplay-induced 
vibration of the outboard aileron 
balance tab and rudder tab. We are 
proposing this AD to prevent excessive 
vibration of the airframe during flight, 
which could result in divergent flutter 
and loss of control of the airplane. 


DATES: We must receive comments on 
this proposed AD by May 22, 2006. 
ADDRESSES: Use one of the following 
addresses to submit comments on this 
proposed AD. 

¢ DOT Docket Web site: Go to 
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
room PL—401, Washington, DC 20590. 

e Fax: (202) 493-2251. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
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Contact Boeing Commercial 
Airplanes, P.O. Box 3707, Seattle, 
Washington 98124-2207, for the service 
information identified in this proposed 
AD. 

FOR FURTHER INFORMATION CONTACT: 
Dennis Stremick, Aerospace Engineer, 
Airframe Branch, ANM-—120S, Seattle 
Aircraft Certification Office, FAA, 1601 
Lind Avenue, SW., Renton, Washington 
98055-4056; telephone (425) 917-6450; 
fax (425) 917-6590. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this proposed AD. Send your 
comments to an address listed in the 
ADDRESSES section. Include the docket 
number ‘““FAA-—2006—24271; Directorate 
. Identifier 2006—-NM-—006—AD” at the 
beginning of your comments. We 
specifically invite comments on the 
overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. We will consider all 
comments received by the closing date 
and may amend the proposed AD in 
light of those comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact with FAA 


personnel concerning this proposed AD. 


Using the search function of that Web 
site, anyone can find and read the 
comments in any of our dockets, 
including the name of the individual 
who-sent the comment (or signed the 
comment on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477-78), or you may visit ti // 
dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level of the Nassif Building at the DOT 
street address stated in the ADDRESSES 
section. Comments will be available in 
the AD docket shortly after the Docket 
Management System receives them. 
Discussion 

We have received several reports of 
freeplay-induced vibration of the 
outboard aileron balance tab and a 
couple of reports of freeplay-induced 
vibration of the rudder tab on Boeing 
Model 727 airplanes. Excessive 
corrosion and wear of components and/ 
or interfaces allows excessive freeplay 
movement of the control surfaces and 
can cause excessive vibration of the 
airframe during flight. The point of 
transition from vibration to divergent 
flutter is unknown. When divergent 
flutter occurs, the amplitude of each 
cycle or oscillation is larger than the last 
one and the surface can reach its 
structural limits. This condition, if not 
corrected, could result in loss of control 
of the airplane. 


Relevant Service Information 


We have reviewed Boeing Special 
Attention Service Bulletin 727—27- 
0234, dated November 10, 2005. The 
service bulletin describes procedures for 
repetitive measurements of the freeplay 
of the left and right outboard aileron 
balance tabs and of the upper and lower 
rudder tabs. If the freeplay exceeds 
certain specified limits, the service 
bulletin describes procedures for doing 
applicable related investigative and 
corrective actions. These related 


ESTIMATED CosTs 


investigative and corrective actions 
include doing a general visual 
inspection for wear of the affected 
bearings, bolts, and bushings; and 
repairing or replacing the affected part. 
The corrective actions also include 
repeating the freeplay measurement and 
any related investigative and corrective 
actions until the maximum freeplay is 
within acceptable limits. For the 
repetitive measurements of the freeplay, 
the service bulletin specifies an initial 
compliance time of 18 months and 
repetitive intervals of 8,000 flight hours 
or 24 months, whichever occurs first. 
The service bulletin also describes 
procedures for repetitive lubrication of 
the hinge bearings and rod end bearings 
of the aileron balance tabs. For the 
repetitive lubrications, the service 
bulletin specifies an initial compliance 
time of 9 months and repetitive 
intervals of 3,200 flight hours and 6,000 
flight hours, depending on if grease was 
used. Accomplishing the actions 
specified in the service bulletin is 
intended to adequately address the 
unsafe condition. 


FAA’s Determination and Requirements 
of the Proposed AD 


We have evaluated all pertinent 
information and identified an unsafe 
condition that is likely to exist or 
develop on other airplanes of this same 
type design. For this reason, we are 
proposing this AD, which would require 
accomplishing the actions specified in 
the service information described 
previously. 


Costs of Compliance 


There are about 944 airplanes of the 
affected design in the worldwide fleet. 
The following table provides the 
estimated costs for U.S. operators to 
comply with this proposed AD. 


Average labor 


rate per hour Cost per airplane 


Number of 
U.S.-registered 
airplanes 


Fleet cost 


$80 


- 80 | $320, per measurement 
cycle. 


$640, per lubrication cycle ... 


539 | $344,960, per measurement 
cycle. 
$172,480, per lubrication 


cycle. 


539 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 


detail the scope of the Agency’s 
authority. 


We are issuing this rulemaking under _ 


the authority described in subtitle VII, 


_ part A, subpart III, section 44701, 


“General requirements.”’ Under that 
section, Congress charges the FAA with 


promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
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that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 

We have determined that this 
‘proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 
national Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “‘significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant ~ 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. See the ADDRESSES section 
for a location to examine the regulatory 
evaluation. 


List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 
safety, Safety. 
* The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 


Boeing: Docket No. FAA—2006—24271; 
Directorate Identifier 2006—NM-—006—AD. 

Comments Due Date 
_ (a) The FAA must receive comments on 
this AD action by May 22, 2006. 
Affected ADs 

(b) None. 
Applicability 


(c) This AD applies to Boeing Model 727, 
727C, 727-100, 727-100C, 727-200, and 
727-200F series airplanes, certificated in any 
category; as identified in Boeing Special 


Attention Service Bulletin 727—27-0234, 
dated November 10, 2005. 


Unsafe Condition 


(d) This AD results from reports of 
freeplay-induced vibration of the outboard 
aileron balance tab and rudder tab. We are 
issuing this AD to prevent excessive 
vibration of the airframe during flight, which 
could result in divergent flutter and loss of 
control of the airplane. 


Compliance 

(e) You are responsible for having the 
actions required by this AD performed within 
the compliance times specified, unless the 
actions have already been done. 


~ 


Compliance Times 

(f) Except as provided by paragraph (h) of . 
this AD, at the applicable times specified in 
paragraph 1.E., “Compliance,” of Boeing 
Special Attention Service Bulletin.727-27— 
0234, dated November 10, 2605, do the 
actions specified in paragraph (g) of this AD. 
Where the service bulletin specifies a 
compliance time “from the initial release of 
this service bulletin,” this AD requires 
compliance within the applicable 
compliance time after the effective date of 
this AD. 


Freeplay Measurement, Related 
Investigative and Corrective Actions, and 
Lubrication 


(g) At the applicable times specified in 
paragraph (f) of this AD, do the actions 
specified in paragraphs (g}(1) and (g)(2) of 
this AD in accordance with the 
Accomplishment Instructions of Boeing 
Special Attention Service Bulletin 727—27- 
0234, dated November 10, 2005. 

(1) Measure the freeplay of the left and 
right outboard aileron balance tabs and of the 
upper and lower rudder tabs, and do 
applicable related investigative and 
corrective actions if necessary. 

(2) Lubricate the hinge bearings and rod 
end bearings of the aileron balance tabs. 


Concurrent Repetitive Cycles 


(h) If a freeplay measurement required by 
paragraph (g)(1) of this AD and a lubrication 
cycle required by paragraph (g)(2) of this AD 
are due at the same time or will be done 
during the same maintenance visit, the 
freeplay measurement and applicable related 
investigative and corrective actions must be 
done before the lubrication. 


Alternative Methods of Compliance 
(AMOCs) 

(i)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 


' requested in accordance with the procedures 


found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 

(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD, if it is approved by an 
Authorized Representative for the Boeing 


Commercial Airplanes Delegation Option 
Authorization Organization who has been 
authorized by the Manager, Seattle ACO, to 
make those findings. For a repair method to 
be approved, the repair must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 


Issued in Renton, Washington, on March 
29, 2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E6—4924 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 97-ANE-09] 
RIN 2120-AA64 


Airworthiness Directives; Rolls-Royce 
pic Model RB211 Trent 892, 884, 877, 
875, and 892B Series Turbofan 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM); rescission. 


SUMMARY: The FAA proposes to rescind 
an existing airworthiness directive (AD) 
for Rolls-Royce plc (RR) Model RB211 
Trent 892, 884, 877, 875, and 892B 
series turbofan engines. That AD 
currently requires inspecting and 
replacing certain angle gearbox and 
intermediate gearbox hardware, and on- 
going repetitive inspections of the 
magnetic chip detectors. This action 
would rescind all the requirements of 
AD 97-06-13, Amendment 39-9970, 
Docket No. 97-ANE-09. This proposed 
rescission results from the FAA 
determining that the inspections and 
replacements required by that AD are no 
longer required to correct an unsafe 
condition. Operators should, however, 
incorporate those inspections and 
replacements into their normal 
maintenance practices. 


DATES: We must receive any comments 
on this proposed AD rescission by 
June 5, 2006. 


ADDRESSES: Use one of the following 
addresses to comment on this proposed 
AD rescission: 

e By mail: Federal Aviation 
Administration (FAA), New England | 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 97-ANE- 
09—AD, 12 New England Executive Park, 
Burlington, MA 01803. 

e By fax: (781) 238-7055. 
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e By e-mail: 9-ane- 
adcomment@faa.gov. 

You may examine the AD docket, by 
appointment, at the FAA, New England 
Region, Office of the Regional Counsel, 
12 New England Executive Park, 
Burlington, MA. 

FOR FURTHER INFORMATION CONTACT: 
Christopher Spinney, Aerospace 
Engineer, Engine Certification Office, 
FAA, Engine and Propeller Directorate, . 
12 New England Executive Park, 
Burlington, MA 01803; telephone (781) 
238-7175; fax (781) 238-7199. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to send any written 

relevant data, views, or arguments 
.regarding this proposal. Send your 

comments to an address listed under 
ADDRESSES. Include Docket No. 97- 
ANE-09” in the subject line of your 
comments. If you want us to 
acknowledge receipt of your mailed 
comments, send us a self-addressed, 
stamped postcard with the docket 
number written on it; we will date- 
stamp your postcard and mail it back to 
you. We specifically invite comments 
on the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed AD. If a person contacts us 
verbally, and that contact relates to a 
substantive part of this proposed AD, 
we will summarize the contact and 
place the summary in the docket. We 
will consider all comments received by 
the closing date and may amend the 
proposed AD rescission in light of those 
comments. 


You may examine the AD Docket 
(including any comments and service 
information), by appointment, between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except Federal holidays. See 
ADDRESSES for the location. 

Discussion 

On April 14, 1997, we issued AD 97- 
06-13, Amendment 39-9970, Docket 
No. 97-ANE-09 (62 FR 23339, April 30, 
1997), for RR Model RB211 Trent 892, 
884, 877, 875, and 892B series turbofan 
engines. That AD requires inspecting 
and replacing certain angle gearbox and 
intermediate gearbox hardware, and on- 
going repetitive inspections of the 
magnetic chip detectors on Trent 800 
series engines. 


Actions Since Issuing AD 97-06-13 


Since issuing AD 97-06-13, we 
issued a notice of proposed rulemaking 
(NPRM) on October 25, 1999, to revise 
the AD to include additional optional 
terminating action to the gearbox 


hardware inspections, and to extend the 
intervals for the magnetic chip detector 
inspections. The Trent 800 fleet has 
grown in size and matured in fleet 
experience. Based on the current Trent 
800 fleet and the service experience 
demonstrated since we published the 
AD and NPRM, the underlying unsafe 
conditions no longer justify that AD. 


FAA’s Conclusions 


After reviewing the available data, we 
determined it is appropriate to rescind 
AD 97-06-13 to eliminate the mandate 
to perform inspections and hardware 
replacements. The inspections and — 
hardware replacements are no longer 
required to correct an unsafe condition. 
Operators should however, incorporate 
those inspections and replacements into 
their normal maintenance schedules. 
Our determination is based on the 
following: 

We based AD 97-06-13 ona 
determination of unsafe conditions on a 
fleet of engines that had a total 
operating experience of 29,000 hours. 
Today’s fleet of engines has over 1.6 
million operating hours, with a basic in- 
flight shutdown rate of well below 
acceptable levels. Fleet experience does 
not support the original unsafe 
condition determination. 

The Civil Aviation Authority (CAA), 
which is the airworthiness authority for 
the United Kingdom, determined that. 
their AD on the subject is no longer 
needed. They withdrew their AD, and 
they recommend we do likewise. Rolls- 
Royce plc, with CAA approval, 
withdrew the inspection service 
bulletins referenced in the AD. The fleet 
has completely incorporated the 


modifications required by AD 97-06-13, 


intended to prevent oil leaks. 

This proposed action would rescind 
AD 97-06-13. Rescission of AD 97-06- 
13 would constitute only such action 
and if followed by a final action would 
not preclude the agency from issuing 
another action in the future nor would 
it commit the agency to any course of 
action in the future. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.’’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 


air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 
We have determined that this 


_ proposed rescission would not have 


federalism implications under Executive 
Order 13132. This proposed rescission 
would not have a substantial direct 
effect on the States, on the relationship 
between the national Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 

For the reasons discussed above, I 
certify that the pro > Se rescission: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Would not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the wy 
Flexibility Act. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 as 
follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The FAA amends § 39.13 by 
removing the following airworthiness 
directive (AD): 

Roll-Royce plc: Docket No. 97-ANE-09; AD 
97-06-13; Amendment 39-9970. 
Comments Due Date 


(a) The Federal Aviation Administration 
(FAA) must receive comments on this AD 
rescission by June 5, 2006. 


Affected ADs 
(b) This document rescinds AD 97-06-13. 
Applicability 


(c) This AD rescission applies to Rolls- 
Royce plc Model RB211 Trent 892, 884, 877, 
875, and 892B series turbofan engines. 
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Issued in Burlington, Massachusetts, on 
March 30, 2006. 


Peter A. White, 


Acting Manager, Engine and Propeller 
Directorate, Aircraft Certification Service. 


[FR Doc. E6—4922 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2005-—22974; Directorate 
Identifier 2005—-NM-—180—AD] 


RIN 2120-AA64 


. Airworthiness Directives; BAE 
Systems (Operations) Limited Model 
BAe 146 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Supplemental notice of 
proposed rulemaking (NPRM); 
reopening of comment period. 


SUMMARY: The FAA is revising an earlier 
NPRM for an airworthiness directive 
(AD) that applies to certain BAE 
Systems (Operations) Limited Model 
BAe 146 airplanes. The original NPRM 
would have required repetitive 
inspections to measure the depth of 
chafing or scoring in the skin along the 
full length of the wing-to-fuselage 
fairing from forward to aft ends at the 
contact between the seal and fuselage, 
and related investigative/corrective 
actions if necessary. The original NPRM 
resulted from a report of chafing in this 
area. This action revises the original 
NPRM by removing certain credit for 
prior accomplishment of proposed 
requirements. We are proposing this 
supplemental NPRM to detect and 
correct such chafing or scoring, which 
could veswJt in reduced structural 
integi:ty of the fuselage. 

DATES: We must receive comments on 
this supplemental NPRM by May 1, 
2006. 


ADDRESSES: Use one of the following 
addresses to submit comments on this 
supplemental NPRM. 

¢ DOT Docket Web site: Go to 
http://dms.dot.gov and follow the 
instructions for sending your comments 
electronically. 

e Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

¢ Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590. 


e Fax: (202) 493-2251. 
e Hand Delivery: Room PL-401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
Contact British Aerospace Regional 
Aircraft American Support, 13850 
Mclearen Road, Herndon, Virginia 
20171, for service information identified 
in this proposed AD. 
FOR FURTHER INFORMATION CONTACT: Dan 
Rodina, Aerospace Engineer, 
International Branch, ANM—116, 
Transport Airplane Directorate, FAA, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(425) 227-2125; fax (425) 227-1149. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


We invite you to submit any relevant 
written data, views, or arguments 
regarding this supplemental NPRM. 
Send your comments to an address 
listed in the ADDRESSES section. Include 
the docket number “Docket No. FAA— 
2005-22974; Directorate Identifier 
2005—-NM-—180—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 


- aspects of this supplemental NPRM. We 


will consider all comments received by 
the closing date and may amend this 
supplemental NPRM in light of those 
comments. 

We will post all comments submitted, 
without change, to http://dms.dot.gov, 
including any personal information you 
provide. We will also post a report 
summarizing each substantive verbal 
contact with FAA personnel concerning 
this supplemental NPRM. Using the 
search function of that web site, anyone 
can find and read the comments in any 
of our dockets, including the name of 
the individual who sent the comment 
(or signed the comment on behalf of an 
association, business, labor union, etc.). 
You may review the DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(65 FR 19477-—78), or you may visit 


__ http://dms.dot.gov. 


Examining the Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov, or in 
person at the Docket Management 
Facility office between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The Docket 
Management Facility office (telephone 
(800) 647-5227) is located on the plaza 
level in the Nassif Building at the DOT 
street address stated in ADDRESSES. 
Comments will be available in the AD 


docket shortly after the Docket 
Management System receives them. 
Discussion 

We proposed to amend 14 CFR part 
39 with a notice of proposed rulemaking 
(NPRM) for an airworthiness directive 
(AD) (the “original NPRM’’). The 
original NPRM applies to certain BAE 
Systems (Operations) Limited Model 
BAe 146 airplanes. The original NPRM 
was published in the Federal Register 
on November 15, 2005 (70 FR 69286). 
The original NPRM proposed to require 
repetitive inspections to measure the 
depth of chafing or scoring in the skin 
along the full length of the wing-to- 
fuselage fairing from forward to aft ends 
at the contact between the seal and 
fuselage, and related investigative/ 
corrective actions if necessary. 

The original NPRM provided credit 
for accomplishment of certain service 
bulletins before the effective date of the 
AD. Since the original NPRM was 
issued, we have learned that two of the 
documents (BAE Systems (Operations) 
Limited Inspection Service Bulletins 
ISB.53—005, dated August 15, 1984, and 
ISB.53—067, dated December 23, 1987) 
are unavailable. We are therefore unable 
to determine the appropriateness of all 
of the procedures described in the 
service bulletin and must remove those 
references from this supplemental 


Comments 


We have considered the following 
comments on the original NPRM. 


Request To Correct Typographical 
Errors 


The commenter, on behalf of Air 
Wisconsin Airlines Corporation, notes 
that the proposed AD misidentified two 
reference documents. In paragraph (c), 
the last Modification number should be 
HCM01698A. In paragraph (i), Table 1, 
the date listed for ISB.53—005, Revision 
1, should be April 19, 1985. 

We have corrected these references in 
this supplemental NPRM. 


Additional Change to Original NPRM 


We have revised the statement of the 
unsafe condition to clarify the effect of 
chafing or scoring in the skin along the 
full length of the wing-to-fuselage 
fairing from the forward to aft ends at 
the contact between the seal and 
fuselage. 


FAA’s Determination and Proposed 
Requirements of the Supplemental 
NPRM 


Certain changes discussed above 
expand the scope of the original NPRM; 
therefore, we have determined that it is 
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necessary to reopen the comment period 
to provide additional opportunity for 
public comment on this supplemental 
NPRM. 


Costs of Compliance 


_ The following table provides the 
estimated costs for U.S. operators to 
comply with this supplemental NPRM. 


ESTIMATED COSTS, PER INSPECTION CYCLE 


Action 


Average 
labor rate 
per hour 


Work 
hours 


Number of 
U.S.- 


registered | Fleet cost 


airplanes 


inspection (ISB.53-005) 


$65 


65 


inspection (ISB.53—-067) 


35 
35 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
Section 106, describes the authority of 
the FAA Administrator. Subtitle VII, 
Aviation Programs, describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in Subtitle VII, 
Part A, Subpart III, Section 44701, 
“General requirements.”’ Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We have determined that this 
proposed AD would not have federalism 
implications under Executive Order 
13132. This proposed AD would not 
have a substantial direct effect on the 
States, on the relationship between the 


national Government and the States, or © 


on the distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify that the — regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with. 


~ this supplemental NPRM and placed it 


in the AD docket. See the ADDRESSES 
section for a location to examine the 
regulatory evaluation. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 

2. The Federal Aviation 
Administration (FAA) amends § 39.13 
by adding the following new 
airworthiness directive (AD): 

BAE Systems (Operations) Limited 
(Formerly British Aerospace Regional 
Aircraft): Docket No. FAA—2005-—22974; 
Directorate Identifier 2005-NM-—180—AD. 


Comments Due Date 


(a) The FAA must receive comments on 
this AD action by May 1, 2006. 

Affected ADs 

(b) None. 

Applicability - 

(c) This AD applies to BAE Systems 
(Operations) Limited Model BAe 146-100A, 
—200A, and —300A series airplanes, 
certificated in any category, on which 
Modification HCM00301A or B has been 


done, and on which Modification 
HCMO01698A has not been done. 


Unsafe Condition 


(d) This AD results from a report of chafing 
along the seal/fuselage contact area under the 
wing-to-fuselage fairing access panels on 
both sides of the fuselage. We are issuing this 
AD to detect and correct such chafing or 


scoring in this area, which could result in 
reduced structural integrity of the fuselage. 


Compliance 
({e) You are responsible for having the 
actions required by this AD performed within 


the compliance times specified, unless the 
actions have already been done. 


Inspection 

(f) Before the airplane accumulates 1,000 
total flight cycles, or within 500 flight cycles 
after the effective date of this AD, whichever 
occurs later: Inspect, using a dial test 
indicator, to measure the depth of any 
chafing or scoring in the skin along the full 
length of the wing-to-fuselage fairing from 
forward to aft ends at the point of contact 
between the seal and fuselage on both sides 
of the fuselage. Do applicable related 
investigative/corrective actions in accordance 
with the Accomplishment Instructions of 
BAE Systems (Operations) Limited 
Inspection Service Bulletins ISB.53-005, 
Revision 2, dated February 16, 2004, and 
ISB.53—067, Revision 3, dated June 27, 2005, 
except as required by paragraph (g) of this 
AD. Do related investigative/corrective 
actions and repeat the inspection to measure 
the chafing/scoring at the times specified in 
the service bulletins, as applicable. 
Exceptions to Service Bulletin Specifications 

(g) Where the service bulletins referenced 
in this AD specify tocontactthe , 
manufacturer for repair instructions: Before 
further flight, repair using a method 
approved by either the Manager, 
International Branch, ANM-116, Transport 
Airplane Directorate, FAA; or the Civil 
Aviation Authority (or its delegated agent). 

(h) Although the service bulletins 
referenced in this AD specify to submit 
certain information to the manufacturer, this 
AD does not include that requirement. 


Credit for Earlier Accomplishment 


(i) Inspections and applicable investigative 
and corrective actions done before the 
effective date of this AD are acceptable for 
compliance with the requirements of 
paragraph (f) of this AD if done in accordance 
with one of the service bulletin versions 
identified in Table 1 of this AD, as 
applicable. 


| 
Cost per. 
ne airplane 
None 260 9,100 
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TABLE 1.—CREDIT SERVICE BULLETINS 


BAE Systems (Operations) Limited Inspection Service Bulletin 


Revision level 


Date 


ISB.53-005 


Revision 1 


ISB.53-067 


April 19, 1985. 


Revision 1 


Revision 2 


February 16, 1990. 


February 16, 2004. 


Alternative Methods of Compliance 
(AMOCs) 

(j)(1) The Manager, International Branch, 
ANM-116, Transport Airplane Directorate, 
FAA, has the authority to approve AMOCs 
for this AD, if requested in accordance with 
the procedures found in 14 CFR 39.19. 

(2) Before using any AMOC approved in 
accordance with § 39.19 on any airplane to 
which the AMOC applies, notify the 
appropriate principal inspector in the FAA 
Flight Standards Certificate Holding District 
Office. 


Related Information 

(k) British airworthiness directive G-2005— 
0020, dated July 6, 2005, also addresses the 
subject of this AD. 

Issued in Renton, Washington, on March 
24, 2006. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E6—4927 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 

[Docket No. FAA-—2006-—24004; Airspace 
Docket No. 06-AAL-13] 

Proposed Revision of Class E 
Airspace; Huslia, AK 


AGENCY: Federal Aviation. 
Administration (FAA), DOT. ° 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This action proposes to revise 
Class E airspace at Huslia, AK. One 
Standard Instrument Approach. 
Procedure (SIAP) is being produced, 
and two SIAPs are being revised for the 
Huslia Airport. Adoption of this 
proposal would result in revision of 
Class E airspace upward from 700 feet 
(ft.) and 1,200 ft. above the surface at 
Huslia, AK. 

DATES: Comments must be received on 
or before May 22, 2006. 

ADDRESSES: Send comments on the 
proposal to the Docket Management 
System, U.S. Department of 
Transportation, Room Plaza 401, 400 
Seventh Street, SW., Washington, DC 
20590-0001. You must identify the 
docket number FAA~2006-—24004/ 


Airspace Docket No. 06—AAL-13, at the 
beginning of your comments. You may 
also submit comments on the Internet at 
http://dms.dot.gov. You may review the 
public docket containing the proposal, 
any comments received, and any final 
disposition in person in the Dockets 
Office between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket Office (telephone 
1-800-647-5527) is on the plaza level 
of the Department of Transportation : 
NASSIF Building at the above address. 
An informal docket may also be 
examined during normal business hours 
at the office of the Manager, Safety, 
Alaska Flight Service Operations, 
Federal Aviation Administration, 222 


. West 7th Avenue, Box 14, Anchorage, 


AK 99513-7587. 

FOR FURTHER INFORMATION CONTACT: Gary 
Rolf, Federal Aviation Administration, 
222 West 7th Avenue, Box 14, 
Anchorage, AK 99513-7587; telephone 
number (907) 271-5898; fax: (907) 271— 
2850; e-mail: gary.ctr.rolf@faa.gov. 
Internet address: http:// « 
www.alaska.faa.gov/at. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. . 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. FAA—2006-—24004/Airspace 
Docket No. 06-AAL-13.”’ The postcard 
will be date/time stamped and returned 
to the commenter. 

All communications received on or 
before the specified closing date for 
comments will be considered before 


taking action on the proposed rule. The 
proposal contained in this notice may 
be changed in light of comments 
received. All comments-submitted will 
be available for examination in the 
public docket both before and after the 
closing date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket. 


Availability of Notice of ‘ciated 
Rulemaking’s (NPRM’s) 


An electronic copy of this document 
may be downloaded through the 
Internet at http://dms.dot.gov. Recently 
published rulemaking documents can 
also be accessed through the FAA’s Web 
page at http://www.faa.gov or the 
Superintendent of Document’s Web 
page at http://www.access.gpo.gov/nara. 

Additionally, any person may obtain 
a copy of this notice by submitting a 
request to the Federal Aviation 
Administration, Office of Air Traffic 
Airspace Management, ATA—400, 800 
Independence Avenue, SW., 
Washington, DC 20591 or by calling 
(202) 267-8783. Communications must 
identify both docket numbers for this 
notice. Persons interested in being 
placed on a mailing list for future 
NPRM’s should contact the FAA’s 
Office of Rulemaking, (202) 267-9677, 
to request a copy of Advisory Circular ~ 
No. 11—2A, Notice of Proposed 
Rulemaking Distribution System, which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to the Code of Federal 
Regulations (14 CFR Part 71), which 
would revise the Class E airspace at 


Huslia, AK. The intended effect of this 


proposal is to revise Class E airspace 
upward from 700 ft. and 1,200 ft. above 
the surface to contain Instrument Flight 
Rules (IFR) operations at Huslia, AK. 
The FAA Instrument Flight 
Procedures Production and 
Maintenance Branch has drafted one 
SIAP and amended two SIAPs for the 
Huslia Airport. The new approach is the 
Very High Frequency Omni-directional 
Range (VOR)/Distance Measuring 
Equipment (DME) RWY 03, Original. 
The two revised approaches are (1) Area 
Navigation (Global Positioning System) 
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(RNAV (GPS)) Runway (RWY) 03, 
Amendment (Amdt) 1; and (2) RNAV 
(GPS) RWY 21, Amdt 1. This action 
would modify the Class E controlled 
airspace extending upward from 700 ft. 
and 1,200 ft. above the surface near the 
Huslia Airport. The proposed airspace is 
sufficient in size to contain aircraft 
executing instrument procedures at the 
Huslia Airport. 

The area would be depicted on 
aeronautical charts for pilot reference. 
The coordinates for this airspace docket 
are based on North American Datum 83. 
The Class E airspace areas designated as 
700/1200 foot transition areas are 
published in paragraph 6005 in FAA 
Order 7400.9N, Airspace Designations 
and Reporting Points, dated September 
1, 2005, and effective September 15, 
2005, which is incorporated by 
reference in 14 CFR 71.1. The Class E. 
airspace designations listed in this 
document would be published 
subsequently in the Order. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “‘significant 
regulatory action” under Executive 
Order 12866; (2) is not a “significant 
rule’ under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as 
the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

The FAA’s authority to issue rules 

regarding aviation safety is found in 
Title 49 of the United States Code. 
Subtitle 1, Section 106 describes the 
authority of the FAA Administrator. 
Subtitle VII, Aviation 
describes in more detail the scope of the 

ency’s authori 

oman the authority described in 
Subtitle VII, Part A, Subpart 1, Section 
40103, Sovereignty and use of airspace. 
Under that section, the FAA is charged 
with prescribing regulations to ensure 
the safe and efficient use of the 
navigable airspace. This regulation is 
within the scope of that authority 
because it proposes to create Class E 
airspace sufficient in size to contain 
. aircraft executing instrument 
procedures at Huslia Airport and 
represents the FAA’s continuing effort 


to safely and efficiently use the 
navigable airspace. 


List of Subjects in 14 CFR Part 71 


Airspace, Incorporation by reference, 
Navigation (air). 


The Proposed Amendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for 14 CFR 
part 71 continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 


2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
Administration Order 7400.9N, 
Airspace Designations and Reporting 
Points, dated September 1, 2005, and 
effective September 15, 2005, is to be 
amended as follows: 

* * * * * 


Paragraph 6005 Class E airspace extending 
upward from 700 feet or more above the 
surface of the earth. 


* - * * * * 


AAL AK ES Huslia, AK [Revised] 
Huslia Airport, AK 
(Lat. 65°41’52” N., long. 156°21’05” W.) 
That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Huslia Airport, and that 
airspace extending upward from 1,200 feet 
above the surface within a 72-mile radius of 
the Huslia Airport. 


* * * * * 


Issued in Anchorage, AK, on March 28, 
2006. 
Michael A. Tarr, 
Manager, Operations Support. 
[FR Doc. E6—-4896 Filed 44-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Part 773 
[FHWA Docket No. FHWA-05-22707] 
RIN 2125-AF13 


Surface Transportation Project 
Delivery Pilot Program 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM); request for comments. 


SUMMARY: Section 6005 of the Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA-LU) established a 
pilot program to allow the Secretary to 
assign and the State to assume the 
Secretary’s responsibilities under the 
National Environmental Policy Act 
(NEPA) for one or more highway 
projects. The Secretary may permit not 
more than five States (including the 
States of Alaska, California, Ohio, 
Oklahoma, and Texas) to participate in 
the program. Upon assigning NEPA 
respopsibilities, the Secretary may 
further assign to the State all or part of 
the Secretary’s responsibilities for 
environmental review, consultation or 
other action required under any Federal 
environmental law pertaining to the 
review of a specific project. In order to 
be selected for the pilot program a State 
must submit an application to the 
Secretary. Section 6005 requires the 
Secretary to promulgate rules that 
establish requirements relating to 
information required to be contained in 
an application by a State to participate 
in the pilot program. This proposed rule 
is intended to provide the application 
requirements. 


DATES: Comments must be received on 
or before June 5, 2006. Late-filed 
comments will be considered to the 
extent practicable. 
ADDRESSES: Mail or hand deliver 
comments to the U.S. Department of 
Transportation, Dockets Management 
Facility, Room PL—401, 400 Seventh 
Street, SW., Washington, DC 20590, or 
submit electronically at http:// 
dmses.dot.gov/submit, or fax comments 
to (202) 493-2251. 
Alternatively,comments may be_ 
submitted to the Federal eRulemaking 
portal at http://www.regulations.gov. All 
comments should include the docket 
number that appears in the heading of 
this document. All comments received 
will be available for examination and 
copying at the above address from 9 
a.m, to 5 p.m., e.t., Monday through 
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Friday, except Federal holidays. Those 
desiring notification of receipt of 
comments must include a self- 
addressed, stamped postcard or you | 
may print the acknowledgment page 
that appears after submitting comments 
electronically. Anyone is able to search 
the electronic form of all comments in 
any one of our dockets by the name of 
the individual submitting the comment 
(or signing the comment, if submitted 
on behalf of an association; business, or 
labor union). You may review DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (Volume 65, Number 70, Pages 
19477~78) or you may visit http:// 
dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Ruth Rentch, Office of Project 
Development and Environmental 

- Review, HEPE, 202—366—2034 or Mr. 
Michael Harkins, Office of the Chief 
Counsel, 202-366-4928, Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, DC 20590- 
0001. Office hours are from 7:45 a.m. to 
4:15 p.m., e.t., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: 


Electronic Access and Filing 


You may submit or retrieve comments 
online through the Document 
Management System (DMS) at: http:// 
dmses.dot.gov/submit. Electronic 
submission and retrieval help and 
guidelines are available under the help” 
section of the Web site. Alternatively, 
internet users may access all comments 
received by the DOT Docket Facility by 
using the universal resource locator 
(URL) http://dms.dot.gov. It is available 
24 hours each day, 365 days each year. 
Please follow the instructions. An 
electronic copy of this document may 
also be downloaded by accessing the ~ 
Office of the Federal Register’s home 
page at: http://www.archives.gov or the 
Government Printing Office’s Web page 
at http://www.gpoaccess/gov/nara. 


Background 

Section 6005 of the SAFETEA-LU 
(Pub. L. 109-59, 119 Stat. 1144), 
codified at 23 U.S.C. 327, established a 
pilot program that allows the Secretary 
to assign up to five States, including 
Oklahoma, Texas, Alaska, California, 
and Ohio, the responsibilities of the 
Secretary (FHWA) for implementation 
of the National Environmental Policy 
Act (NEPA) (42 U.S.C. 4321-4347) for 
one or more highway projects. Upon 
assumption of NEPA responsibilities, a 
State may also be assigned all or part of 
FHWA’s responsibilities for 
environmental review, consultation or 


other action required under any Federal 
environmental law pertaining to the © 
review or approval of highway projects. 
Whenever a State assumes the 
Secretary’s responsibilities under this 
program, the State becomes solely 
responsible and solely liable for 
carrying out, in lieu of FHWA, the 
responsibilities it has assumed, , 
including coordination and resolution 
of issues with Federal environmental 
resource and regulatory agencies and 
responding to litigation. In order to 
participate in this pilot program, a State 
transportation department (STD) must 
submit an application. Section 327 of 
chapter 23, U.S. Code requires that rules 
be promulgated to establish 
requirements for information to be 
contained in this application. This 
notice proposes, and requests comments 
on, the regulations concerning the 
information to be contained in an 
application. 

Under the proposed regulations, an 
STD would be required to identify, in its 
application, which Federal 
environmental laws it wants to assume 
under the program. In accordance with 
23 U.S.C. 327, the STD must assume 
NEPA responsibilities prior to assuming 
the responsibilities for any other Federal 
environmental Iaw. A list of the other 
Federal environmental laws for which 
an STD may request assumption of 
FHWA’s responsibilities is provided in 
Appendix A to the proposed 
regulations. While this list is not 
intended to be exhaustive, the FHWA 
does not intend to delegate any 
responsibilities that are not inherently 
environmental, such as Interstate access 
approvals. Appendix A contains those 
laws that the FHWA has determined to 
be inherently environmental and, thus, 
may be assumed by an STD under this 
program. With respect to laws that are 
not included in Appendix A, the FHWA 
will make a determination as to whether 
they may be assumed upon request by 
an STD in its application. Additionally, 
although laws dealing with government 
to government consultation with Indian 
tribes are listed in Appendix A, a State 
may administer these responsibilities 
only if the State has an agreement with 
the tribe which specifically provides for 
such consultation. The FHWA 
specifically requests comments on the 
list of laws that may be assumed by an 
STD under this program. 

Furthermore, the STD would be 
required to identify the highway 
projects, or classes of highway projects, 
for which the STD wants to assume 
environmental responsibilities. There is 
flexibility in the range of projects that 
STDs may request be included under 
this pilot program (for example, one 


highway project, all highway projects, 
or all highway projects in a particular 
district of an STD, only categorical 
exclusions (CE) and environmental 
assessment (EA)/findings of no 
significant impact (FONSJ), etc.) as well 
as the range of environmental laws that 
may be assumed. Also, the proposed 
rule requires each applicant STD to 
submit a statement of how it proposes 
to meet the requested responsibilities. 


- This will require an assessment by the 


STD of its current staffing and expertise, 
its organizational structure, and 
environmental procedures. This 
assessment should also provide baseline 
information with respect to current 
environmental timeframes and the 
staffing and organizational costs 
presently incurred by the STD to 
complete a document that complies 
with both the FHWA’s and the Council 
on Environmental Quality’s (CEQ) 
NEPA regulations, as well as other 
related environmental laws. There is 
also a requirement to provide a 
proposed budget that estimates the 
additional financial resources needed to 
assume the requested responsibilities 
and identifies the source of funds for the 
additional expenses. 

A final part of the proposed 
application would require that the STD 
provide the public notice of its intent to 
participate in the program and solicit 
comments. Section 327 of title 23, 
United States Code provides that this is 
to be done by the STD publishing its 
application in accordance with the 
appropriate public notice law of the 
State not later than 30 days prior to © 
submitting the application to FHWA. 
Comments received from the public 
must be submitted along with the 
application. Following approval of the 
application, the STD must enter into a 
written agreement or Memorandum of 
Understanding (MOU) with the FHWA. 


General Discussion of the Proposals 


Section-by-Section Discussion of the 
Proposals 


Section 773.102 Applicability 


This section provides that these 
proposed rules apply to any STD that 
submits an application for participation 
in the program. 


Section 773.103 Definitions 


The specific terms that have special 
significance to an application under the 
pilot program are defined in this 
section. The FHWA proposes to define 
“highway projects’ in a flexible manner 
to encompass a variety of scenarios. 
Specifically, all projects involving the 
construction of a highway, bridge, or 
tunnel that is eligible for assistance 
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under title 23, United States Code, are 
intended to be included in this 
definition. Also, this definition includes 
anything that may be constructed within 
the right of way, or otherwise in 
connection with a highway, bridge, or 
tunnel, such as pedestrian and/or 
bicycle facilities or bus 
accommodations. Certain types of 
projects funded under the STP 
Transportation Enhancements Program 
or under the Congestion Mitigation and 
Air Quality Improvement Program 
(CMAQ) may also be considered 
highway projects if they are included as 
part of the construction of a highway, 
bridge or tunnel. 

However, this definition specifically 
excludes certain types of projects. 
Firstly, this definition excludes planned 
multi-modal projects. Since these 
projects involve the transportation 
interests of agencies other than the 
FHWA, as well as features that are not 
unique to highways, the FHWA 
proposes to define “‘highway project’’ to 
exclude those projects that are intended 
at project conception to be multi-modal. 
A project is a planned multi-modal 
project if it is identified as a multi- 
modal project through the 
transportation planning process, or by 
the action of the Congress, a State 
governor, or State legislature. Further, 
projects funded under chapter 53, title 
49, United States Code are also 
excluded from the definition of a 
highway project. The exclusion of © 
projects intended to be multi-modal or 
funded under chapter 53 of title 49, 
United States Code from the definition 
of a highway project is in no way 
intended to influence the range of 
reasonable alternatives, including those 
involving other modes, which must be 
analyzed under NEPA for a highway 
project. The FHWA specifically requests 
comment on the decision to exclude 
planned multimodal projects from this 
definition. 

’ Secondly, the FHWA intends to 
exclude projects designated as priority 
projects under Executive Order 13274 
(September 18, 2002) because the 
environmental review and coordination 
of these projects have national policy 
implications. 

irdly, highway projects that are 
Federal Lands Highway projects are 
excluded from this pilot program. These 
are Federal projects and they are 
constructed on Federal land. Unlike 
Federal-aid highway projects, the STD is 
neither the owner of the project nor the 
government agency charged with 
responsibility for design and 
construction of the projects. 

Lastly, the FHWA intends to limit the 
highway projects for which Federal 


environmental responsibilities may be 
assumed to those where the FHWA has 
not yet released a draft environmental 
impact statement (DEIS). The FHWA is 
proposing this limitation because it is 
important for this pilot to have a set of 
projects that can be measured to 
determine the full effect of assigning 
FHWA’s environmental responsibilities 
to the STDs. Selecting a set of projects 
that have already had significant FHWA 
involvement does not seem to present a 
clear picture of the STDs’ success in 
managing the Federal environmental 
responsibilities it is assuming. Further, 
it seems that this change of authority in 
the mid-course of project development 
could be a source of frustration to the 
public and other agencies. However, an 
STD may assume the FHWA 
responsibilities for re-evaluations, and 
the appropriate environmental review 
responsibilities that may result from 
such re-evaluation, even if the FHWA 
made the initial determination. The 
FHWA specifically requests comments 
with respect to the proposal to exclude 
projects for which the FHWA has 
released a DEIS. 


Section 773.104 Eligibility 


Only an STD of a State is eligible to 
apply for participation in this program. 
If a State wishes to assume 
responsibilities for highway projects 
involving localities or other State 
entities, such as independent tolling 
authorities, then such responsibilities 
must be carried out through the STD. 
Also, 23 U.S.C. 327 provides that not 
more than five States, including the 
States of Alaska, California, Ohio, 
Oklahoma, and Texas, may apply. If one 
or more of the identified States does not 
apply, have their participation 
terminated, or withdraw from the pilot 
program, another STD maybe selected. 


Section 773.105 Application 
Requirements 


This section establishes the proposed 
application requirements that must be 
met in order to participate in this 
program. 

Under § 773.105(b)(1) of the 
application, an STD would be required 
to identify the particular highway 
projects for which it is requesting to 
assume FHWA’s responsibilities under 
NEPA. This identification should 
indicate the project(s) termini, length 
and estimated cost. The STDs requesting 
multiple projects or classes of projects 
may wish to utilize an annotated or 
highlighted version of their current 
State Transportation Improvement 
Program (STIP) document to provide 
this information. Other methods that 


provide the needed information are also 
acceptable. 

Under proposed § 773.105(b)(2), the 
STD would be required to submit a list 
of the responsibilities it wishes to 
assume under other Federal 
environmental laws. Sectiori 327 of title 
23, United States Code, indicates that 
any environmental responsibilities not 
specifically requested and specifically 
assigned by the Secretary will be 
retained by the FHWA. We would note 
that FHWA now documents its 
compliance with many of these laws as 
part of the NEPA process. Thus, should 
a State choose to assume responsibility 
for only a part of these legal 
requirements, FHWA may have to 
separately document compliance with 
any requirement for which it remains 
responsible. In order to assist the STDs 
in dealing with this requirement, the 
FHWA has developed a list of Federal 
environmental laws that may apply to 
highway projects. The list is not 
considered all encompassing and STDs 
are encouraged to carefully review their 
experience to determine if there are 
additional Federal environmental laws 
that have applied to their projects in the 
past. As indicated above, an STD must 
assume NEPA in order to assume other 
responsibilities. 

Under proposed § 773. 105(b)(3), the 
STD would be required to submit a 
philosophical/policy statement of the 
STD’s goals and guiding principles in 
making environmental decisions under 
the program. The STD may choose to 
add, as appropriate, a statement and 
specification of its comparative 
advantage(s) in making environmental 
decisions under this program. 

Under proposed § 773.105(b)(4), the 
STDs would be required to submit a 


‘description of how they propose to 


implement the new responsibilities they 
are requesting to be assigned under the 
program. This description is extremely 
important because it forms the basis for 
the discussions of personnel capacity, 
expertise and financial resources that 
follow in §§ 773.105(b)(5) and 
773.105(b)(6). This description should 
cover any existing State law which 
creates a NEPA-like process, the STDs 
own written environmental procedures, 
an assessment of current staff 
capabilities and a discussion of changes 
that the STD proposes to make or has. 
made in order to assure the FHWA that 
the STD has the necessary staff, 
procedures and organizational structure 
to carry out the responsibilities being . 
requested. The FHWA is particularly 
interested in a demonstration by the 
STD that appropriate checks and 


balances are in place to assure unbiased 


decisionmaking and that all applicable 
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provisions of Federal environmental 
laws, regulations, and processes have 
been met prior to concluding the NEPA 
process. 

Under § 773.105(b)(5) the FHWA 
proposes that each applicant State 
demonstrate that it has the necessary 
personnel to assume the responsibilities 
it requests by providing its own 
assessment of its current staffing, 
expertise, and organizational structure 
as well as an analysis of changes it will 
need to make (e.g., added staff, more 
training in particular areas, changes in 
organizational structure which may be 
needed to support additional 
responsibilities in quality control and 
assurance and insure an unbiased NEPA 
decisionmaking process). This 
discussion should specifically include 
how the STD intends to provide for 
legal sufficiency reviews required by 23 
CFR 771.125(b) and describe how the 
STD intends to identify and address the 
types of actions listed in 23 CFR 
771.125(c)(1). 

Under § 773.105(b)(6) the FHWA 
proposes that the STD submit a 
proposed budget that shows a detailed 
estimate of the additional funding that 
is anticipated in order to meet the 
staffing, training, quality assurance and 
quality control process, and any 
organizational re-structuring that may 
be needed to assume the duties 
requested and to provide the needed 
program checks and balances. Since the 
statute requires a verification of 
financial resources, the FHWA has 
included a requirement that the STD 
identify the funding sources for 
additional needs and verify that the 
identified funding is available for the 
listed activities. 

Section 773.105(b)(7) would require a 
certification from the State Attorney 
General, or other State official legally 
empowered under State laws, that the 
STD can and will assume the 
responsibilities of the Secretary for the 
laws and projects requested and will 
consent to exclusive Federal Court 
jurisdiction with respect to the 
assumption of these responsibilities. 
Because the STD is assuming the 
responsibilities of the Secretary, this 
consent to Federal Court jurisdiction 
must be sufficiently broad to include 
general changes-in applicable 
requirements made after the consent to 
Federal Court jurisdiction or be subject 
to subsequent amendment. Section 
773.105(b)(8) further requires that a 
certification be made concerning 
whether the State has laws comparable 
to the Federal Freedom of Information 
Act (5 U.S.C. 552) as well as laws that 
allow for any decision regarding the 
public availability of a document to be 


reviewed by a court of competent 
jurisdiction. 

Section 773.105(b)(9) closely parallels 
the language of the statute with respect 
to public notice and solicitation of 
comments (23 U.S.C. 327(b)(3)). The 
FHWA proposes adding a requirement 
for STDs to summarize the comments 
received and to note if any changes have 
been made to the application in 
response to public comments. Although 
this proposed rule only requires the 
publication of the application, the STDs 
are encouraged to consult with the 
public, Federal resource agencies, and 
other stakeholders in the development 
of their applications. 

Section 773.105(c) would provide that 
the application be signed by the 
Governor or the head of the State agency 
having primary jurisdiction over 
highway matters. This section also 
requires the STD to identify a point of 
contact for questions regarding the 


application. 


Section 773.106 Application Approval 


Section 773.106 indicates that the 
next step following approval of the 
STDs application would be the 
development of a written agreement or 
memorandum of understanding between 
the STD and the FHWA. 


Section 773.107 Application 
Amendments 


Section 773.107 would provide a 
process for amending an application 
submitted under this program to allow 
STD’s to request assumption of NEPA 
and environmental responsibilities for 
additional projects. 


Rulemaking Analyses and Notices 


All comments received before the 
close of business on the comment 
closing date indicated above will be 
considered and will be available for 
examination in the docket at the above 
address. Comments received after the 
comment closing date will be filed in 
the docket and will be considered to the 
extent practicable. In addition to late 
comments, the FHWA will also 
continue to file relevant information in 
the docket as it becomes available after 
the comment period closing date, and 
interested persons should continue to 
examine-the docket for new material. A 
final rule may be published at any time 
after close of the comment period. 


Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures 


The FHWA has determined 
preliminarily that this.action would be 
a significant rulemaking action within 
the meaning of Executive Order 12866 ~- 


and would be significant within the 
meaning of the U.S. Department of 
Transportation’s regulatory policies and 
procedures. This rulemaking proposes 
application requirements for the Surface 
Transportation Project Delivery Program 
as mandated in section 6005 of the Safe, 


mo Accountable, Flexible, Efficient 


Transportation Act: A Legacy for Users 
(SAFETEA-LU) (Pub. L. 109-59; 119 
Stat. 1144; 23 U.S.C. 327). 


This action is considered significant 
because of the substantial public 
interest in environmental concerns 
associated with highway projects. The 
program to which this proposed 
application corresponds allows States to 
assume the Secretary of Transportation’s 
responsibilities under the National 
Environmental Policy Act of 1969, and 
for environmental reviews, 
consultations, and compliance with 
other Federal environmental laws. This 
proposed action involves important 
DOT policy in that it allows 
participating States to assume limited 
DOT responsibilities. 


These proposed changes are not 
anticipated to adversely affect, in a 
material way, any sector of the 
economy. This rulemaking sets forth 
application requirements for the Surface 
Transportation Project Delivery Pilot 
Program, which will result in only 
minimal costs to program applicants. In 
addition, these proposed changes would 
not create a serious inconsistency with 
any other agency’s:action or materially 
alter the budgetary impact of any 
entitlements, grants, user fees, or loan 
programs. Consequently, a full 
regulatory evaluation is not required. 


Regulatory Flexibility Act 


In compliance with the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 
601-612) we have evaluated the effects 
of this proposed action on small entities 
and have determined that the proposed 
action would not have a significant 
economic impact on a substantial 
number of small entities. 


The proposed rule addresses 
application requirements for States 
wishing to participate in the Surface 
Transportation Project Delivery 
Program. As such, it affects only States 
and States are not included in the 
definition of small entity set forth in 5 
U.S.C. 601. Therefore, the Regulatory 
Flexibility Act does not apply, and the 
FHWA certifies that this action would 
not have a significant economic impact 
on a substantial number of small 
entities. 
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Unfunded Mandates Reform Act of 
1995 : 


This proposed rule would not impose 
unfunded mandates as defined by the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104-4, March 22, 1995, 109 
Stat. 48). This proposed rule will not 
result in the expenditure by State, local, 
and tribal governments, in the aggregate, 
or by the private sector, of $100 million 
or more in any one year (2 U.S.C. 1532). 
Further, in compliance with the 
Unfunded Mandates Reform Act of 
1995, the FHWA will evaluate any 
regulatory action that might be proposed 
in subsequent stages of the proceeding 
to assess the effects on State, local, and 
tribal governments and the private 
sector. Additionally, the definition of 
“Federal Mandate” in the Unfunded 
Mandates Reform Act excludes financial 
assistance of the type in which State, 
local, or tribal governments have 
authority to adjust their participation in 
_ the program in accordance with changes 
made in the program by the Federal 
Government. The Federal-aid highway 
program permits this type of flexibility. 


Executive Order 13132 (Federalism) 


This proposed action has been - 
analyzed in accordance with the 
principles and criteria contained in 
Executive Order 13132, and the FHWA 
has preliminarily determined that this 
proposed action would not warrant the 
preparation of a federalism assessment. 
The FHWA has also determined that 
this proposed action would not preempt 
any State law or State regulation or 
affect the States’ ability to discharge 
traditional State governmental 
functions. 

Under this pilot program, a selected 
State may voluntarily assume the 
responsibilities of the Secretary for 
implementation of the National 
Environmental Policy Act for one or 
more highway projects. Upon a State’s 
voluntary assumption of NEPA 
responsibilities, a State may also choose 
to be assigned all or part of FHWA’s 
responsibilities for environmental 
review, consultation or other action 
required under any Federal . 
environmental law pertaining to the 
review or approval of highway projects. 
It is expected that a State will choose to 
- assume these Federal agency 
responsibilities in those cases where the 
State believes that such an action would 
enable the State to streamline highway 
project development and construction. 
The assumption of these Federal agency 
responsibilities would not preempt any 
State law or State regulation or affect the 
States’ ability to discharge traditional 
State governmental functions. Any 


federalism implications arising from the 
States’ assumption of Federal agency 
responsibilities are attributable to 
SAFETEA-LU section 6005. Any change 
in the relative role of the State is 
consistent with section 2(a) and 3(c) of 
E.O. 13132 in that the national 
government is granting to the States the 
maximum administrative discretion 
possible. 


Executive Order 12372 


_(Intergovernmental Review) 


Catalog of Federal Domestic 
Assistance Program Number 20.205, 
Highway Planning and Construction. 
The regulations implementing Executive 
Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities apply to 
this program. Accordingly, the FHWA 
solicits comments on this issue. 


Paperwork Reduction Act 


Under the Paperwork Reduction Act 
of 1995 (PRA) (44 U.S.C. 3501), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
information they conduct, sponsor, or 
require through regulations. The FHWA 
has determined that this proposal does 
not contain collection of information 
requirements for the purposes of the 
PRA. The FHWA does not anticipate 
receiving applications from ten or more 
States because participation in the 
Surface Transportation Project Delivery 
Pilot Program has been limited to five, 
expressly named States in 23 U.S.C. 
327. 


National Environmental Policy Act 


The agency has analyzed this 
proposed action for the purpose of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4321-4347) and has 
determined that the establishment of the 
application requirements for 
participation in the Surface 
Transportation Project Delivery Pilot 
Program, as required by Congress in 23 
U.S.C. 327(b)(2) and the subsequént 
delegation of responsibilities, would not 
have any effect on the quality of the 
environment. Section 327 expressly 
provides that a State’s assumption of the 
Secretary’s responsibilities under this 
program shall be “subject to the same 
procedural and substantive 
requirements as would apply if that 
responsibility were carried out by the 
Secretary.” 23 U.S.C. 327(a)(2)(C). In 
addition, this State assumption of 
responsibility does not preempt or 
interfere “with any power, jurisdiction, 
responsibility, or authority of an agency, 
other than the U.S. Department of 
Transportation, under applicable law 


(including regulations) with respect to a 
project.” 23 U.S.C. 327(a)(2)(E). Finally, 
the Secretary is authorized to terminate _ 
the participation of any State in this 
program if the Secretary determines 
“that the State is not adequately 
carrying out the responsibilities 
assigned to the State.” 23 U.S.C. 
327(i)(2)(A). 


Executive Order 12630 (Taking of 
Private Property) 


The FHWA has analyzed this 
proposed rule under Executive Order 
12630, Governmental Actions and 
Interface with Constitutionally 
Protected Property Rights. The FHWA 
does not anticipate that this proposed 
action would affect a taking of private 
property or otherwise have taking 
implications under Executive Order 
12630. 


Executive Order 12988 (Civil Justice 
Reform) 


This action meets applicable 
standards in sections 3(a) and 3(b)(2) of 
Executive Order 12988, Civil Justice — 
Reform, to minimize litigation, 
eliminate ambiguity, and reduce 
burden. 


Executive Order 13045 (Protection of 
Children) 

We have analyzed this rule under 
Executive Order 13045, Protection of 
Children from Environmental Health 
Risks and Safety Risks. The FHWA 
certifies that this proposed action would 
not cause any environmental risk to 
health or safety that might 
disproportionately affect children. 


Executive Order 13175 (Tribal 
Consultation) 


The FHWA has analyzed this action 
under Executive Order 13175, dated 
November 6, 2000, and believes that the 
proposed action would not have 
substantial direct effects on one or more 
Indian tribes; would not impose 
substantial direct compliance costs on 
Indian tribal governments; and would 
not preempt tribal laws. The proposed 
rulemaking addresses application 
requirements for the Surface 
Transportation Project Delivery Program 
and would not impose any direct 
compliance requirements on Indian 
tribal governments. Therefore, a tribal 
summary impact statement is not 
required. 


Executive Order 13211 (Energy Effects) 


We have analyzed this action under 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use dated May 18, 2001. 
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We have determined that it is not a 
significant energy action under that 

- order since it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. Therefore, 
a Statement of Energy Effects is not 
required. 


Regulation Identification Number | 


A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The-RIN contained 
in the heading of this document can be 
_ used to cross reference this action with 
the Unified Agenda. 


List of Subjects in 23 CFR Part 773 


Environmental protection, Highway 
project, Highways and roads. 


Issued on: March 30, 2006. 
J. Richard Capka, 
Acting Federal Highway Administrator. 


In consideration of the foregoing, the 
FHWA proposes to add a new part 773 
to title 23, Code of Federal Regulations, 
to read as follows: 


PART 773—SURFACE 
TRANSPORTATION PROJECT 
DELIVERY PILOT PROGRAM 


Sec. 

773.101 
773.102 

773.103 


Purpose. 

Applicability. 

Definitions. 

773.104 Eligibility. 

773.105 Application requirements for 
participation in the program. 

773.106 Application approval 

773.107 Application amendments 

Appendix A to Part 773—FHWA 
Environmental Responsibilities that may 
be Assigned Under Section 6005 


Authority: 23 U.S.C. 315 and 327. 


§773.101 Purpose. 

The purpose of this part is to establish 
the requirements, as directed by 23. 
U.S.C. 327(b)(2), relating to the 
information which must be contained in 
~ an application by a State to participate 
in the program allowing the Secretary to 
assign, and a State Transportation 
Department (STD) to assume, 
responsibilities for compliance with the 
National Environmental Policy Act (42 
U.S.C. 4321-4347) and other Federal 
environmental laws pertaining to the 
review or approval of a highway 
project(s). 


§773.102 Applicability. 

This part applies to any STD eligible 
under the provisions of 23 U.S.C. 327 
that submits an application for 
participation in the program. 


§773.103 Definitions. 

Unless otherwise specified in this 
part, the definitions in 23 U.S.C. 101(a) 
are applicable to this part. As used in 
this part: 

Classes of highway projects means 
either a defined group of highway 
projects or all highway projects to 
which Federal environmental laws 
apply. 

Fedefal environmental law means any 
Federal law under which the Secretary 
of the United States Department of 
Transportation has responsibilities for 
environmental review, consultation, or 
other action with respect to highway. 
projects. A list of the Federal 
environmental laws for which a STD 
may assume the responsibilities of the 
Secretary under this pilot program 
include, but are not limited to, the list 
of laws contained in appendix A to this 
part. But, under 23 U.S.C. 327(a)(2)(B), 
the Secretary’s responsibility for 
conformity determinations required 
under section 176 of the Clean Air Act 
(42 U.S.C. 7506) and the responsibility 
imposed on the Secretary under 23 
U.S.C. 134 and 135 are not included in 
the program. Also, Federal 


environmental law includes only laws 


that are inherently environmental and 
does not include responsibilities such as 
Interstate access approvals (23 U.S.C. 
111). 

Highway project means any 
undertaking to construct (including 
initial construction, reconstruction, 
replacement, rehabilitation, restoration, 
or other improvements) a highway, 
bridge, or tunnel, or any portion thereof, 
including environmental mitigation 
activities, which is eligible for 
assistance under title 23 of the United 
States Code. A highway project may 
include an undertaking that involves a 
series of contracts or phases, such as a 
corridor, and also may include anything 
that may be constructed in connection 
with a highway, bridge, or tunnel. 
However, the term highway project does 
not include any of the priority projects 
designated under Executive Order 
13274, does not include Federal Lands 
projects, does not include undertakings 
that are planned as multi-modal, does 
not include projects that are funded 
under chapter 53 of title 49, United 
States Code, and does not include those 
undertakings for which a draft 
environmental impact statement has 
been issued by the FHWA. Nothing in 
this part is intended to limit the 
consideration of any alternative in 
conducting an environmental analysis 
under any Federal environmental law, 
even if the particular alternative would 
provide for a project that is excluded 
under this section. 


Program means the “‘Surface 
Transportation Project Delivery 
Program” established under 23 U.S.C. 
327, which allows up to five STDs to 
assume all or part of the responsibilities 
for environmental review, consultation, 
or other action required under any 
Federal environmental law pertaining to 
the review or approval of one or more 
highway projects. 


§773.104 Eligibility. 

(a) Only a STD of a State is eligible 
to participate in the program. 

(b) The program is limited to a 
maximum five STDs, including the 
STDs of Alaska, California, Ohio, 
Oklahoma and Texas as the five 
participant States. Should any of these 
five STDs choose not to apply, have its 
participation terminated, or withdraw 
from the pilot program, another STD 
may be selected. 


§773.105 Application requirements for 
participation in the program. 

(a) Each STD wishing to participate in 
the program must submit an application 
to the FHWA. 

(b) Each application submitted to the 
FHWA must contain the following 
information: 

(1) The highway project(s) or classes 
of highway projects for which the State 
is requesting to assume FHWA’s 
responsibilities under NEPA; 

(2) The specific responsibilities for 
the environmental review, consultation, 
or other action required under other 
Federal environmental laws, if any, 
pertaining to the review or approval of 
a highway project, or classes of highway 
projects, that the STD wishes to assume 
under this program. The STD must also 
indicate whether it proposes to phase-in 
the assumption of these responsibilities; 

(3) A philosophical/policy statement 
of the STD’s goals and guiding 
principles in making environmental 
decisions under the authority the STD is 
seeking under this program, especially 
with respect to Section 101 of NEPA (42 
U.S.C. 4321-43351); 

(4) For each responsibility requested 
in paragraphs (b)(1) and (b)(2) of this 
section, the STD shall submit a 
description in the application detailing 
how it intends to carry out these 
responsibilities. The description shall 
include: . 

(i) An identification of existing 
environmental and managerial expertise 
possessed by the STD to meet the 
responsibilities; 

(ii) A summary of State procedures 
currently in place to guide the 
development of documents, analyses 
and consultations required to fulfill the 
environmental responsibilities 
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requested. The actual procedures should 
be submitted with the application, or if 
available electronically, the weblink 
must be provided; 

(iii) Any changes that have been or 
- will be made in the management of the 
environmental program to provide the 
additional staff and training necessary 
for quality control and assurance, 
appropriate levels of analysis, adequate 
expertise in areas where responsibilities 
have been requested, and expertise in 
management of the NEPA process; 

(iv) A discussion of how the STD will 
verify legal sufficiency for the 
environmental document it produces; 
and 

(v) A discussion of how the STD will 
_ identify and address those projects that 
would normally require FHWA 
headquarters prior concurrence of the 
FEIS under 23 CFR 771(c). 

(5) A verification of the personnel 
necessary to carry out the authority that 
may be granted under the program. The 
verification shall contain the following 
information: 

(i) A description of the staff positions 
that will be dedicated to providing the 
additional functions needed to accept 
the delegated responsibilities; 

(ii) A description of any changes to 
the STD’s organizational structure that 
are deemed necessary to provide for 
efficient administration of the 
responsibilities assumed; and 

(iii) A discussion of personnel needs 
that may be met by the STDs use of 
outside consultants, including legal 
counsel provided by the State Attorney 
General or private counsel; 

(6) A budget that covers additional 
activities and staffing needs identified 
in (b)(3) and (b)(4) of this section. The 
budget must include: 

(i) The anticipated additional costs of 
meeting the environmental 
responsibilities for which delegation has 
been requested; 

(ii) The costs associated with 
activities including, but not limited to, 
resolution of issues with other Federal 
agencies, quality control/quality 
assurance of documents and analysis, 
legal sufficiency reviews; 

(iii) The anticipated costs of Federal 
court litigation; 

(iv) Identification of the funding 
sources for these additional costs; and 

(v) A separate verification that the 
identified funding is available for the 
listed activities; 

(7) Certification and explanation by 
State’s Attorney General, or other State 
official legally empowered by State law, 
that the STD can and will assume the 
responsibilities of the Secretary for the 
Federal environmental laws and 
projects requested and that the STD will 


consent to exclusive’Federal Court 
jurisdiction with respect to the 
responsibilities being assumed. Such 
consent must be broad enough to 
include future changes in relevant 
Federal policies and procedures to 
which FHWA would be subject or such 
consent would be amended to include 
such future changes; 

(8) Certification by the State’s 
Attorney General, or other State official 
legally empowered by State law, that the 
State has laws that are comparable to 
the Federal Freedom of Information Act 
(5 U.S.C. 552), including laws that allow 
for any decision regarding the public 
availability of a document under those 
laws to be reviewed by a court of 
competent jurisdiction; and 

(9 Evidence that the required notice 
and solicitation of public comment by 
the STD relating to participation in the 
program has taken place. Requirements 
for notice and solicitation of public 
comments are as follows: 

(i) Not later than 30 days prior to 
submitting its application, a State must 
give notice that the State intends to 
participate in the program and solicit 
public comment by publishing a current 
draft of the complete application of the 
State in accordance with the appropriate 
public notice law of the State, and 

(ii) Copies of all comments received 
shall be submitted with the application. 
The State should summarize the 
comments received, and note changes, if 
any, that were made in the application 
in response to public comments. 

(c) The application shall be signed by 
the Governor or the head of the State 
agency having primary jurisdiction over 
highway matters. The application must 
also identify a point of contact for 
questions regarding the application. 
Applications may be submitted in 
electronic format. 


§773.106 Application approval. 

If an STD’s application is approved, 
then the STD will be invited to enter 
into a written Memorandum of 
Understanding (MOU) with the FHWA, 
as provided in 23 U.S.C. 327. None of 
FHWA’s responsibilities under NEPA or 
other environmental laws may be : 
assumed by the STD prior to execution 
of the MOU. 


§773.107 Application amendments. 

(a) After an STD submits its 
application to the FHWA, but prior to 
the execution of a memorandum of 
understanding, the STD may amend its 
application at any time to request 
additional highway projects, classes of 
highway projects, or more 
environmental responsibilities. 
However, prior to amending any such 


application, the STD must provide 
notice and solicit public comments with 
respect to the intended amendments. In 
submitting the amendment to the 
FHWA, the STD must provide copies of 
all comments received and note the 
changes, if any, that were made in 
response to the comments. 

é) A STD may amend its application 
no earlier than omie year after a 
memorandum of understanding has 
been executed to request additional 
highway projects, classes of highway 
projects, or more environmental 
responsibilities. In amending its 
application, the STD must provide 
notice and solicit public comments with 
respect to the intended amendments. In 
submitting the amendment to the 
FHWA, the STD must provide copies of 
all comments received and note the 
changes, if any, that were made in 
response to the comments. 


Appendix A to Part 773—FHWA 
Environmental Responsibilities That 
May Be Assigned Under Section 6005 


Federal Procedures 


National Environmental Protection Act 
(NEPA), 42 U.S.C. 4321-43351 

FHWA Environmental Regulations at 23 CFR 
part 771, 772 and 777 

CEQ Regulations at 40 CFR 1500-1508 

Clean Air Act, 42 U.S.C. 7401-7671(q). Any 
determinations that do not involve 
conformity 


Noise 


Compliance with the noise regulations at 23 
CFR part 772 

Wildlife 

Section 7 of the Endangered Species Act of 
1973, 16 U.S.C. 1531-1544, and Section 
1536 

Marine Mammal Protection Act, 16 U.S.C. 
1361 

Anadromous Fish Conservation Act, 16 
U.S.C. 757(a)-757(g) 

Fish and Wildlife Coordination Act, 16 
U.S.C. 661-667(d). 

Migratory Bird Treaty Act, 16 U.S.C. 703-712 

Magnuson-Stevenson Fishery Conservation 
and Management Act of 1976, as amended, 
16 U.S.C. 1801 et seq. 


Historic and Cultural Resources 


*Section 106 of the National Historic 
Preservation Act of 1966, as amended, 16 
U.S.C. 470(f) et seq. . 

Archeological Resources Protection Act of 
1977, 16 U.S.C. 470(aa)—11 © 

Archeological and Historic Preservation Act, 
16 U.S.C. 469-469(c) 

*Native American Grave Protection and 
Repatriation Act (NAGPRA), 25 U.S.C. 
3001-3013 


Social and Economic Impacts 

* American Indian Religious Freedom Act, 42 
U.S.C. 1996 

Farmland Protection Policy Act (FPPA), 7 
U.S.C. 4201-4209 
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Water Resources and Wetlands 


Clean Water Act, 33 U.S.C. 1251-1377 
Section 404 
Section 401 
Section 319 
Coastal Barrier Resources Act, 16 U.S. c 
3501-3510 
Coastal Zone Management Act, 16 U.S.C. 
1451-1465 
Land and Water Conservation Fund (LWCF), 
16 U.S.C. 4601-4604 
Safe Drinking Water Act (SDWA), 42 U.S.C. 
300(f}-300())(6) 
Rivers and Harbors Act of 1899, 33 U.S.C. ” 
401-406 
Wild and Scenic Rivers Act, 16 U.S.C. 1271- 
1287 
Emergency Wetlands Resources Act, 16 
U.S.C. 3921, 3931 
TEA—21 Wetlands Mitigation, 23 U.S.C. 
103(b)(6)(m), 133(b)(11) 
Flood Disaster Protection Act,42 U.S.C. 
4001-4128 


Parklands 


Section 4(f) of the Department of 
Transportation Act of 1966, 49 U.S.C. 303 


Hazardous Materials 


Comprehensive Environmental Response, 
Compensation, and Liability Act 
(CERCLA), 42 U.S.C. 9601-9675 

Superfund Amendments and Reauthorization 
Act of 1986 (SARA) 

Resource Conservation and Recovery Act 
(RCRA), 42 U.S.C. 6901-6992(k) 


Land 


Landscaping and Scenic Enhancement 
(Wildflowers), 23 U.S.C. 319 


Executive Orders Relating to Highway 
Projects 

The following is a list of Executive Orders 
that apply to Highway Projects. STDs 
assuming FHWA’s lead agency 
responsibilities under NEPA will be required 
to comply with these Executive Orders as a 
condition of‘application approval. 


E.O. 11990 Protection of Wetlands 

E.O. 11988 Floodplain Management 

E.O. 12898 Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low Income Populations 

*E.0. 11593 Protection and Enhancement of 
Cultural Resources 

*E.0. 13007 Indian Sacred Sites 

E.0. 13287 Preserve America 

*E.O. 13175 Consultation and Coordination 
with Indian Tribal Governments 

E.O. 11514 Protection and Enhancement of 
Environmental Quality 

E.O. 13112 Invasive Species 


*These laws and Executive Orders involve 
FHWA’s responsibilities for government ta 
government tribal consultation. These 
responsibilities may only be administered by 
the STD if the tribe consenis to consultation 
with the STD through a formally signed MOU 
or agreement. 


[FR Doc. E6-4911 Filed 4—4—06; 8:45 am] 
BILLING CODE 4910-22-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 51 and 93 
FRL-8055—4] 
RIN 2060-AN60 


PM. De Minimis Emission Levels for 
Generali Conformity Applicability 


AGENCY: Environmental Protection, 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: The EPA is proposing to 
amend its regulations relating to the 
Clean Air Act (CAA) requirement that 
Federal actions conform to the 
appropriate State, Tribal or Federal 
implementation plan for attaining clean 
air (“general conformity”) to add de 
minimis emissions levels for particulate 
matter with an aerodynamic diameter 
equal to or less than 2.5 microns (PM2s) 
National Ambient Air Quality Standards 
(NAAQS) and its precursors. 

DATES: Comments must be received ny 
May 5, 2006. 


ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- 
OAR-2004—0491, by one of the 
following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: A-and-R-Docket@epa 
attention Docket No. EPA—HQ—OAR- 
2004-0491. 

e Fax: 202-566-1741. 

e Mail: PM2.5 De Minimis 
Levels for General Conformity 
Applicability, Docket ID No. EPRA-HQ-— 
OAR-2004—0491, Environmental 
Protection Agency Docket Center, Mail 
Code: 6102T, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
Please include a total of two copies, if 
possible. In addition, please mail a copy 
of your comments on the information 
collection provisions to the Office of 
Information and Regulatory Affairs, . 
Office of Management and Budget 


(OMB), Attn: Desk Officer for EPA, 725 ° 


17th St., NW., Washington, DC 20503. 

e Hand Delivery: PM25 De Minimis 
Emission Levels for General Conformity 
Applicability, Docket ID No. EPA-HQ— 
OAR-2004—0491, Environmental 
Protection Agency Docket Center, EPA 
West, Room B—102, 1301 Constitution 
Avenue, NW., Washington, DC. Such 
deliveries are only accepted during the 
Docket’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct comments to 
Docket ID No. EPA~-HQ—OAR-2004— 
0491. The EPA’s policy is that all 


comments received will be included in 
the public docket without change and 
may be made available online at 
http://www.regulations.gov, 

including any personal information. 
provided, unless the comment includes 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Do not submit 
information that you consider to be CBI 
or otherwise protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an “‘anonymous access” system, which 
means EPA will not know your identity- 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets. htm. 


Docket: All documents in the docket 
are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is - 
not publicly available, e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 


~ will be publicly available only in hard 
copy. Publicly available docket 


materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Docket, EPA/DC, EPA West, Room 
B102, 1301 Constitution Ave., NW., 
Washington, DC. The Public Reading 
Room is open from 8:30 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. The telephone number 
for the Public Reading Room is (202) 
566-1744, and the telephone number for 
the Air Docket is (202) 566-1742. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Thomas Coda, Office of Air Quality 
Planning and Standards, U.S. 
Environmental Protection Agency, Mail 
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Code C539-02, Research Triangle Park, 
NC 27711, phone number (919) 541- 
3037 or by e-mail at coda.tom@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does This Action Apply to Me? 


Today’s action applies to all Federal 
agencies and Federal activities. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through hitp:// 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD-ROM that 
you mail EPA, mark the outside of the 
disk or CD-ROM as CBI and then 
identify electronically within the disk or 
CD-ROM the specific information that 
is claimed as CBI. In addition to one 
_ complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for Preparing Your Comments. 
When submitting comments remember 
to: 

e Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

e Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

e Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

e Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

e If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

e Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

e Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

e Make sure to submit your 
comments by the comment period 
deadline identified. 


IL. Today’s Rule 


This proposed rule and the 
accompanying direct final rule are 
available electronically on the day of 


publication from EPA’s Federal Register 
Web site http://www.epa.gov/docs/ 
fedrgstr/EPA-AIR/. For further 
information, including the rationale, 
administrative requirements, statutory 
authority, and regulatory text for these 
amendments, please see the information 
provided in the direct final action that 
is located in the “Rules and 
Regulations” section of this Federal 
Register publication. 


If. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the Agency 
must determine whether the regulatory 
action is “significant” and, therefore, 
subject to Office of Management and 
Budget (OMB) review and the 
requirements of the Executive Order. 
The Order defines “significant 
regulatory action” as one that is likely 
to result in a regulation that may: 

1. Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or Tribal governments or 
communities; 

2. Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

3. Materially alter the budgetary 


-impact of entitlements, grants, user fees, 


or loan programs or the rights and 
obligations of recipients thereof; or 

4, Raise novel legal or policy issues - 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, it has been determined 
that these revisions to the regulations 
are considered a “significant regulatory 
action” because they may interfere with 
actions taken or planned by other 
Federal agencies. As such, this action 
was submitted to OMB for review. 
Changes made in response to OMB 
suggestions or recommendations can be 
found in the public docket. 


B. Paperwork Reduction Act 


This action does not directly impose 
an information collection burden under 
the provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq., 
on non-Federal entities. The General 
Conformity Regulations require Federal 
agencies to determine that their actions 
conform to the SIPs or TIPs. However, 
depending upon how Federal agencies 
implement the regulations, non-Federal 


entities seeking funding or approval 


_ from those Federal agencies may be 


required to submit information to that 
agency. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 


_ or provide information to or for a 


Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. An agency 
may not conduct or sponsor, and a 
person is not required to respond to a 
collection of information unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in 40 CFR are listed 
in 40 CFR part 9. 


C. Regulatory Flexibility Act 

The Regulatory Flexibility Act 
generally requires an Agency to prepare 
a regulatory flexibility analysis of any 
regulation subject to notice and 
comment rulemaking requirements 
under the Administrative Procedures 
Act or any other statute unless the 
Agency certifies the rule will not have 
a significant economic impact on a 
substantial number of small entities. 
Small entities include small businesses, 
small organizations, and small 
governmental jurisdictions. 

For purposes of assessing the impacts 
of today’s proposed revisions to the 
regulations on small entities, small 
entity is defined as: 

1. A small business that is a small 
industrial entity as defined in the U.S. 
Small Business Administration (SBA) 
size standards. (See 13 CFR 121.201); 

2. A governmental jurisdiction that is 
a government of a city, county, town, 
school district or special district with a 
population of less than 50,000; and 

3. A small organization that is any 
not-for-profit enterprise which is 
independently. owned and operated and 
is not dominant in its field. 

Today’s proposed revisions to the 
regulations, if promulgated will not 
impose any requirements on small 
entities and therefore, will not have a 
significant economic impact on a 
substantial number of small entities. 
The General Conformity Regulations 
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require Federal agencies to conform to 
the appropriate State, Tribal or Federal. 
implementation plan for attaining clean 
air. We continue to be interested in the 
potential impacts of the regulations on 
small entities and welcome comments 
on issues related to such impacts. 


D. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104—4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and Tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final 
regulations with “Federal mandates” 
that may result in expenditures to State, 
local, and Tribal governments, in the 
aggregate, or to the private sector, of 
$100 million or more in any 1 year. 
Before promulgating an EPA regulation 
for which a written statement is needed, 
section 205 of the UMRA generally 
requires EPA to identify and consider a 
reasonable number of regulatory 
alternatives and to adopt the least 
costly, most cost-effective or least 
burdensome alternative that achieves 
the objectives of the regulation. The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable law. Moreover, section 205 
allows EPA to adopt an alternative other 
than the least costly, most cost-effective 
or least burdensome alternative if the 
Administrator publishes with the final 
regulations an explanation why that 
alternative was not adopted. Before EPA 
establishes any regulatory requirements 
that may significantly or uniquely affect 
small goverriiients, including Tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
_ provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

The EPA has determined that these 
revisions to the regulations do not 
contain a Federal mandate that may 
result in expenditures of $100 million or 
more for State, local, and Tribal 
governments, in the aggregate, or the 
private sector in any 1 year. Thus, 
today’s proposed regulation revisions 
are not subject to the requirements of 
sections 202 and 205 of the UMRA. 


The EPA has determined that these 
proposed regulation revisions contain 
no regulatory requirements that may 
significantly or uniquely affect smail 
governments, including Tribal 
governments. 


E. Executive Order 13132: Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255; August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have Federalism 
implications.” “Policies that have 
Federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” 

This action does not have Federalism 
implications. The regulations will not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. Previously, EPA 
determined the costs to States to 
implement the General Conformity __ 
Regulations to be less than $100,000 per 
year. Thus, Executive Order 13132 does 
not apply to these proposed regulation 
revisions. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure “meaningful and timely input by 
Tribal officials in the development of 
regulatory policies that have Tribal 
implications.”’ This determination is 
stated below. 

These proposed regulation revisions 
do not have Tribal implications as 
defined by Executive Order 13175. They 
do not have a substantial direct effect on 


‘one or more Indian Tribes, since no 


Tribe has to demonstrate conformity for 
their actions. Furthermore, these 
proposed regulation revisions do not 
affect the relationship or distribution of 
power and responsibilities between the 
Federal government and Indian Tribes. 
The CAA and the Tribal Air Rule 
establish the relationship of the Federal 
government and Tribes in developing. 
plans to attain the NAAQS, and these 
revisions to the regulations do nothing 


to modify that relationship. Because 
these proposed regulation revisions do 
not have Tribal implications, Executive 
Order 13175 does not apply. 

Although Executive Onder 13175 does 
not apply to these regulations, EPA 
encourages Tribal input and specifically 
solicits comment on this regulation from 
Tribal officials. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 


Executive Order 13045: ‘Protection of 
Children from Environmental Health 
and Safety Risks” (62 FR 19885, April 
23, 1997) applies to any rule that (1) is 
determined to be “economically 
significant” as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

These proposed revisions to the 
regulations are not subject to Executive 
Order 13045 because they are not 
economically significant as defined in 
Executive Order 12866 and because EPA 
does not have reason to believe the 
environmental health or safety risk 
addressed by the General Conformity 
Regulations present a disproportionate 
risk to children. The General 
Conformity Regulations ensure that 
Federal agencies comply with the SIP, 
TIP or FIP for attaining and maintaining 
the NAAQS. The NAAQS are 
promulgated to protect the health and 
welfare of sensitive populations, 
including children. 


H. Executive Order 13211: Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

These revisions to the regulations are 
not considered a “‘significant energy 
action” as defined in Executive Order 
13211, “Actions That Significantly 
Affect Energy Supply, Distribution, or 
Use,” (66 FR 28355, May 22, 2001) 
because it is not likely to have a 
significant adverse effect on the supply, 
distribution, or use of energy. 


I. National Technology Transfer 
Advancement Act 

Section 12(d) of the National 
Technology Transfer Advancement Act 
of 1995 (NTTAA), Public Law 104-113, 
section 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
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standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. The VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures, and business practices) that 
are developed or adopted by VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable VCS. 

This revision to the regulations does 
not involve technical standards. 
Therefore, EPA is not considering the 
use of any VCS. 

However, EPA will encourage the 
Federal agencies to consider the use of 
such standards, where appropriate, in 
the implementation of the General 
Conformity Regulations. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order 12898 requires that 
each Federal agency make achieving 
environmental justice part of its mission 
by identifying and addressing, as 
appropriate, disproportionately high 
and adverse human health 
environmental effects of its programs, 
policies, and activities on minorities 
and low-income populations: 

The EPA believes that these proposed 
revisions to the regulations should not 
raise any environmental justice issues. 
The proposed revisions to the 
regulations would, if promulgated, 
revise procedures for other Federal 
agencies to follow. They do not 
disproportionately affect the health or 
safety of minority or low income 
populations. The EPA encourages other 
agencies to carefully consider and 
address environmental justice in their 
implementation of their evaluations and 
conformity determinations. 


List of Subjects 
40 CFR Part 51 


Environmental protection, 
Administrative practice and procedures, 
Air pollution control, Carbon monoxide, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur dioxide, Volatile 
organic compounds. 


40 CFR Part 93 


Environmental protection, 

_ Administrative practice and procedures, 
Air pollution control, Carbon monoxide, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 


requirements, Sulfur dioxide, Volatile 
organic compounds. 
Authority: 42 U.S.C. 7401-76714. 
Dated: March 31, 2006. 
Stephen L. Johnson, 
Administrator. 
[FR Doc. 06-3310 Filed 4—4—-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
FRL-8053-9] 


Approval and Promulgation of Air . 
Quality Implementation Plans; Virginia; 
Revised Definition of “Volatile Organic 
Compound” 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: EPA is proposing to approve 
a State Implementation Plan (SIP) 
revision submitted by the Virginia 
Department of Environmental Quality. 
This revision amends Virginia 
regulation 9 VAC 5—10-20 by updating 
the definition of “volatile organic 
compound”. This action is being taken 
under the Clean Air Act (CAA or the 
Act). 


DATES: Written comments must be 
received on or before May 5, 2006. 
ADDRESSES: Submit your comments, 
identified by Docket ID Number‘EPA-— 
RO3—OAR-—2006-0153 by one of the 
following methods: 

A. http://www.regulations.gov. Follow 
the on-line instructions for submitting 
comments. 

B. E-mail: morris.makeba@epa.gov. 

C. Mail: EPA—R03—OAR-—2006-0153, 
Makeba Morris, Chief, Air Quality 
Planning Branch, Mailcode 3AP21, U.S. 
Environmental Protection Agency, 
Region Ili, 1650 Arch Street, 
Philadelphia, Pennsylvania 19103. 

D. Hand Delivery: At the previously- 
listed EPA Region III address. Such 
deliveries are only accepted during the 
Docket’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA~R03—OAR-2006-— 
0153. EPA’s policy is that all comments 
received will be included in the public 
docket without change, and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBJ) or other information 


whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an “anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 


. technical difficulties and cannot contact 


you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 

Docket: All documents in the 
electronic docket are listed in the http:// 
www.regulations.gov index. Although 
listed in the index, some information is 
not publicly available, i.e., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy 
during normal business hours at the Air 
Protection Division, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Copies of the State submittal are 
available at the Virginia Department of 
Environmental Quality, 629 East Main 


Street, Richmond, Virginia 23219. 


FOR FURTHER INFORMATION CONTACT: 
Helene Drago, (215) 814-5796, or by e- 
mail at drago.helene@epa.gov. 
SUPPLEMENTARY INFORMATION: On 
January 12, 2006, the Virginia 
Department of Environmental Quality 
submitted a revision to its State 
Implementation Plan (SIP). The revision 
updated the definition of “‘volatile 
organic compound”. The revision 
consists of amendments to Regulation 9 
VAC 5-10-20 ‘“‘Terms defined”’. 


I. Background 


The Virginia Register of Regulations 
defines “volatile organic compound” at 
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9 VAC 5-10-20 under “Terms defined”’. 
On January 12, 2006, the 
Commonwealth submitted a SIP 
revision request which updated the 
definition of ‘volatile organic 
compound”. 


II. Summary of SIP Revision 


On January 12, 2006, the 
Commonwealth submitted a SIP 
revision request which amends the 
definition of “volatile organic 
compound” found under 9 VAC 5—10-— 
20. The amendment revises the 
definition of the term ‘‘volatile organic 
compound” to exclude four compounds 
that have been demonstrated to be less 
reactive: 1,1,1,2,2,3,3-heptafluoro-3- 
methoxy-propane, 3-ethoxy- 
1,1,1,2,3,4,4,5,5,6,6,6-dodecafluoro-2- 
(trifluoromethyl) hexane, 1,1,1,2,3,3,3- 
heptafluoropropane, and methyl 
formate. The definition of VOC has also 
been revised in order to partially 
exclude t-butyl acetate. The amendment 
states that the compound, t-butyl’ 
acetate, should be considered to be a 
VOC for record keeping, emissions 
reporting, photochemical dispersion 
modeling and inventory requirements 
that apply to VOCs and should be 
uniquely identified in emission reports, 
but it is not a VOC for purposes of VOC 
emission standards, emission 
limitations, or content requirements. 
This definition update is consistent 
with Federal regulations. 


III. General Information Pertaining to 
SIP Submittals From the 
Commonwealth of Virginia 


In 1995, Virginia adopted legislation 
that provides, subject to certain 
conditions, for an environmental 
assessment (audit) ‘‘privilege”’ for 
voluntary compliance evaluations 
performed by a regulated entity. The 
legislation further addresses the relative 
burden of proof for parties either 
asserting the privilege or seeking 
disclosure of documents for which the 
privilege is claimed. Virginia’s 
legislation also provides, subject to 
certain conditions, for a penalty waiver 
for violations of environmental laws 
when a regulated entity discovers such 
violations pursuant to a voluntary 
compliance evaluation and voluntarily 
discloses such violations to the 
Commonwealth and takes prompt and 
appropriate measures to remedy the 
violations. Virginia’s Voluntary 
Environmental Assessment Privilege 
Law, Va. Code Sec. 10.1-1198, provides 
a privilege that protects from disclosure 
documents and information about the 
content of those documents that are the 
product of a voluntary environmental 
assessment. The Privilege Law does not 


extend to documents or information (1) 
that are generated or developed before 
the commencement of a voluntary 
environmental assessment; (2) that are 


_ prepared independently of the 


assessment process; (3) that demonstrate 
a Clear, imminent and substantial 
danger to the public health or 
environment; or (4) that are required by 
law. 

On January 12, 1998, the 
Commonwealth of Virginia Office of the 
Attorney General provided a legal 
opinion that states that the Privilege 
law, Va. Code Sec. 10.1-1198, precludes 
granting a privilege to documents and 
information ‘required by law,” 
including documents and information 
“required by Federal law to maintain 
program delegation, authorization or 
approval,” since Virginia must “enforce 
Federally authorized environmental 
programs in a manner that is no less 
stringent than their Federal counterparts 
* * *” The opinion concludes that 
“{rlegarding § 10.1—-1198, therefore, 
documents or other information needed 
for civil or criminal enforcement under 
one of these programs could not be 
privileged because such documents and 
information are essential to pursuing 
enforcement in a manner required by 
Federal law to maintain program 
delegation, authorization or approval.” 

Virginia’s Immunity law, Va. Code 
Sec. 10.1-1199, provides that ‘‘[t]o the 
extent consistent with requirements 
imposed by Federal law,” any person 
making a voluntary disclosure of 
information to a state agency regarding 
a violation of an environmental statute, 
regulation, permit, or administrative 
order is granted immunity from 
administrative or civil penalty. The 
Attorney General’s January 12, 1998 
opinion states that the quoted language 
renders this statute inapplicable to 
enforcement of any Federally authorized 
programs, since ‘‘no immunity could be 
afforded from administrative, civil, or 
criminal penalties because granting 
such immunity would not be consistent 
with Federal law, which is one of the 
criteria for immunity.” 

Therefore, EPA has determined that 
Virginia’s Privilege and Immunity 
statutes will not preclude the 
Commonwealth from enforcing its 
program consistent with the Federal 
requirements. In any event, because 
EPA has also determined that a state 
audit privilege and immunity law can 
affect only state enforcement and cannot 
have any impact on Federal 
enforcement authorities, EPA may at 
any time invoke its authority under the 
Clean Air Act, including, for example, 
sections 113, 167, 205, 211 or 213, to 
enforce the requirements or prohibitions 


of the state plan, independently of any 
state enforcement effort. In addition, 
citizen enforcement under section 304 
of the Clean Air Act is likewise 
unaffected by this, or any, state audit 
privilege or immunity law. 


IV. Proposed Action 


EPA’s review of this material 
indicates the revision will not cause or 
contribute to a violation the NAAQS. 
EPA is proposing to approve the 
Virginia SIP revision concerning the 
updating of the definition of “‘volatile 
organic compound”, which was 
submitted on January 12, 2006. EPA is 
soliciting public comments on the 
issues discussed in this document. 
These comments will be considered 
before taking final action. 


V. Statutory and Executive Order 
Reviews 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this proposed 
action is not a “significant regulatory 
action” and therefore is not subject to 
review by the Office of Management and 
Budget. For this reason, this actionis ~ 
also not subject to Executive Order 
13211, ‘Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use” (66 Fed. Reg. 
28355 (May 22, 2001)). This action 
merely proposes to approve state law as 
meeting Federal requirements and 
imposes no additional requirements 
beyond those imposed by state law. 
Accordingly, the Administrator certifies 
that this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Because this rule 
proposes to approve pre-existing 
requirements under state law and does 
not impose any additional enforceable 
duty beyond that required by state law, 
it does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104-4). This proposed 
rule also does not have a substantial 
direct effect on one or more Indian 
tribes, on the relationship between the 
Federal Government and Indian tribes, 
or on the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000), nor will 
it have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
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August 10, 1999), because it merely 
proposes to approve a state rule 
implementing a Federal requirement, 
and does not alter the relationship or 
the distribution of power and 
responsibilities established in the Clean 
Air Act. This proposed rule also is not 
subject to Executive Order 13045 (62 FR 
19885, April 23, 1997), because it is not 
economically significant. 


In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
. the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. As required by 
section 3 of Executive Order 12988 (61 
FR 4729, February 7, 1996), in issuing 
this proposed rule, EPA has taken the 
necessary steps to eliminate drafting 
errors and ambiguity, minimize 
potential litigation, and provide a clear 
legal standard for affected conduct. EPA 
has complied with Executive Order 
12630 (53 FR 8859, March 15, 1988) by 
examining the takings implications of 
the rule in accordance with the 
“Attorney General’s Supplemental 
Guidelines for the Evaluation of Risk 
and Avoidance of Unanticipated 
Takings” issued under the executive 
order. 


This proposed rule to approve 
revisions to the Virginia SIP that update 
the definition of “volatile organic 
compound” does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.). 


List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Ozone, Reporting and 
recordkeeping requirements, Volatile 
organic compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: March 29, 2006. 

Donald S. Welsh, 

Regional Administrator, Region III. 

[FR Doc. E6—4940 Filed 44-06; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


42 CFR Parts 405, 412, 422, and 489 
[CMS-4105-P] 
RIN 0938—AN85 


Medicare Program; Notification 
Procedures for Hospital Discharges 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule sets forth 
new requirements for hospital discharge 
notices under both original Medicare 
and the Medicare Advantage program. 
This proposed rule would require 
hospitals to comply with a two-step: 
notice process when discharging 
patients from the hospital level of care 
that is similar to the notice requirements 
regarding service terminations 
applicable to home health agencies, 
skilled nursing facilities, comprehensive 
outpatient rehabilitation facilities, and 
hospices. 


DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on June 5, 2006. 

ADDRESSES: In commenting, please refer 
to file code CMS—4105-P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
three ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this regulation to http:// 
www.cms.hhs.gov/eRulemaking. Click 
on the link “Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 
should be in Microsoft Word, 


- WordPerfect, or Excel; however, we 


prefer Microsoft Word.) 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address ONLY: 

Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—4105- 
P, P.O. Box 8010, Baltimore, MD 21244— 
1850. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 


_ address-ONLY: 


Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—4105- 
P, Mail Stop C4—26-05, 7500 Security 
Boulevard, Baltimore, MD 21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786—- 
9994 in advance to schedule your 
arrival with one of our staff members. 

Room 445-G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

Submission of comments on 
paperwork requirements. You may 
submit comments on this document’s 
paperwork requirements by mailing 
your comments to the addresses 
provided at the end of the “Collection 
of Information Requirements” section in 
this document. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY tNFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Eileen Zerhusen, (410) 786-7803, (For 
issues related to Original Medicare). 

Tim Roe, (410) 786—2006, (For issues 
related to Medicare Advantage). 
SUPPLEMENTARY INFORMATION: 
Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 
considering issues and developing 
policies. You can assist us by 
referencing the file code CMS—4105—P 
and the specific “issue identifier” that 
precedes the section on which you 
choose to comment. i 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. We post all comments 
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received before the Close of the 
comment period on the following Web 
site as soon as possible after they have 
been received: http://www.cms.hhs.gov/ 
eRulemaking. Click on the link 
“Electronic Comments on CMS 
Regulations” on that Web site to view 
public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
- of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 


I. Background 


{If you choose to comment on issues 
in this section, please include the 
caption “BACKGROUND?” at the 
beginning of your comments. ] 

n April 4, 2003, we published a final 
rule (68 FR 16652) in the Federal 
Register implementing changes to the 
Medicare+Choice (now Medicare 
Advantage (MA)) program in connection 
with the 1993 Grijalva v. Shalala class. 
action lawsuit, which was brought by 
beneficiaries enrolled in Medicare risk- 
. based managed care organizations. That 
final rule requires home health agencies 
(HHAs), skilled nursing facilities 
(SNFs), and comprehensive outpatient 
rehabilitation facilities (CORFs) to 
comply with a two-step notice process 
in connection with the termination of 
Medicare coverage of services to an 
enrollee in an MA plan. HHAs, SNFs, 
and CORFs must deliver a standardized, 
largely generic notice that informs each 
MA plan enrollee when Medicare 
* coverage ends and explains the 
enrollee’s appeal.rights. If the enrollee 
is dissatisfied with the decision to 
terminate services, the MA organization 
is obligated to deliver a detailed notice 
providing specific information about the 
organization’s decision to terminate 
services. 

On November 26, 2004, as part of our 
implementation of changes to the 
Medicare appeals process required by 
the Medicare, Medicaid and SCHIP 
Benefits Improvement and Protection’ 
Act of 2000 (BIPA), we published a final 
rule in the Federal Register (69 FR 
69252), establishing a similar, two-step 
notice process for the termination of 
Medicare coverage of SNF, HHA, CORF, 
and hospice services to original 
Medicare beneficiaries. As specified 
under these rules, which took effect July 
1, 2005, HHAs, SNFs, CORFs, and 
hospices (and swing beds by 


instruction, see CMS Manual System 
Pub 100—04 Medicare Claims 
Processing, Transmittal 594, Change 
Request 3903, and dated June 24, 2005) 


‘must provide a standardized, largely 


generic notice to each beneficiary before 
a service termination. Similar to the MA 
notice, the standardized notice of non- 


_ coverage informs the beneficiary when 


Medicare coverage ends and includes 
information about the beneficiary’s 
appeal rights. In situations where a 
beneficiary chooses to exercise his or 
her right to an expedited appeal, a 
detailed notice is furnished before the 
termination of services. 

For both MA enrollees and 
beneficiaries in original Medicare, 
separate requirements apply for hospital 
discharges. (Note that in the hospital 
process, we generally use the term 
“discharge” rather than the phrase 
“termination of services,” as used in the 
non-hospital process.) In a proposed 
rule published in the Federal Register 
on January 24, 2001 (66 FR 7593), we 
had proposed to require hospitals to 
provide a notice of appeal rights and the 
reasons for the discharge to all hospital 
inpatients (including both original 
Medicare beneficiaries and MA 
enrollees) at least 1 day before the 
effective date of discharge. Hospitals 
opposed this proposal and commented 
that requiring hospitals to deliver a 
second, more detailed notice of appeal 
rights to all patients (the first being the 
“Important Message from Medicare,” 
which is a standard notice issued at or 
about the time of the patient’s 
admission, as required under section 
1866(a)(1)(M) of the Social Security Act 
(the Act)) would pose a significant 
administrative burden. In response to 
those comments, we determined that a 
detailed notice was not necessary in 
every case. Therefore, in the April 4, 
2003 final rule, we eliminated the 
requirement that all patients receive a 
detailed notice. + 

Currently, hospitals do not follow the 
same two-step discharge notice process 
that applies to HHAs, SNFs, CORFs, and 
hospices. In the November 26, 2004 
final rule, we left largely unchanged our 
longstanding requirement that, 
consistent with § 412.42(c)(3), a hospital 
must provide a hospital-issued notice of 
noncoverage (HINN) to any original 
Medicare beneficiary that expresses 
dissatisfaction with an impending 
hospital discharge. Hospitals also 
continue to be required to deliver the 
Important Message from Medicare to all 
Medicare beneficiaries at or about the 
time of admission. Similar to the policy 
in original Medicare, MA organizations 
are required to provide enrollees with a 
notice of noncoverage, known as the 


Notice of Discharge and Medicare 
Appeal Rights (NODMAR), only when a 
beneficiary disagrees with the discharge 
decision or when the MA organization 
(or hospital, if the MA organization has 
delegated to it the authority to make the 
discharge decision) is not discharging 
the enrollee, but no longer intends to 
cover the inpatient stay. ; 


II. Provisions of the Proposed Rule 


[If you choose to comment on issues 
in this section, please include the 
caption “PROVISIONS OF THE 
PROPOSED RULE” at the beginning of 
your comments.] 


Proposed Two-Step Notice Process 


This proposed rule would establish a 
two-step notice process for hospital 
discharges that is similar to the process 
in effect for service terminations in 
HHAs, SNFs, CORFs, and hospices. We 
propose this change because we believe 
that the two-step notice process, 
including a standardized, largely 
generic notice of non-coverage, is 
helpful to beneficiaries. We also believe 
that the new approach we are proposing 
would not be overly burdensome for 
providers or MA organizations. Further, 
because all Medicare beneficiaries who 
are hospital inpatients have the right to 
an expedited review, we also believe it 
is preferable that these beneficiaries . 
have the same notice of appeal rights to 
which other beneficiaries are entitled. 
Extending the two-step notice process to 


- inpatient hospitals would provide a 


more consistent approach to 
communicating appeal rights to 
beneficiaries in both original Medicare 
and MA and across provider settings. 

For these reasons, we are proposing to 
require hospitals to deliver, prior to 
discharge, a standardized, largely 
generic notice of non-coverage to each 
Medicare beneficiary whose physician 
concurs with the discharge decision. 
The notice would contain substantially 
the same information that is contained 
in the standardized notices that HHAs, 
SNFs, CORFs, and hospices must 
provide, including the prospective 
discharge date and a description of 
appeal rights. The notice processes as 
specified in § 405.1208, addresses the 
situation where the hospital requests a 
Quality Improvement Organization 
(QIO) review because the physician 
does not concur with the discharge 
decision, would remain unchanged. 
However, we are proposing one 
technical correction to § 405.1208(e)(1). 

HHAs, SNFs, and CORFs generally 
must provide the standardized notice to 
both original Medicare beneficiaries and 
MA enrollees at least 2 days in advance 
of the service termination. Hospices 
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must provide the standardized notice to 
original Medicare beneficiaries in the 
same general timeframe. (Hospice 
services are not part of the benefits 
covered by MA plans, so MA rules for 
the delivery of a standardized service 
termination notice do not apply to 
hospices.) The 2-day rule is intended to 
balance the demands of provider 
practice patterns with potential 
beneficiary liability in those settings. 

However, section 1869(c)(3)(C)(iii)(I1) 
of the Act provides that hospitals 
generally may not charge beneficiaries 
for services provided before noon of the 
day after a QIO issues its decision. 
Therefore beneficiary liability is not as 
significant an issue in this setting. Given 
the greater volatility of hospital 
discharge patterns, we propose that 
hospitals be required to provide the 
standardized notice on the day before 
the planned discharge from any 
inpatient hospital stay. As specified in 
section 1869(c)(3)(C)(iii)(IM]) of the Act, 
if a beneficiary requests a QIO review no 
later than noon of the day after receiving 
a notice, he or she is not financially 
liable (other than for cost sharing) until 
at least noon of the day after the QIO’s 
decision. Beneficiaries who do not 
dispute the discharge decision can be 
held liable as of the date given on the 
notice. 

In proposing to require a simple, 
standardized notice for hospital 
discharges, we would maintain the 
requirement for delivery of a more 
detailed notice in those relatively rare 
situations where beneficiaries wish to 
dispute the discharge. However, rather 
than using the NODMAR or the HINN 
as a discharge notice for MA enrollees 
and original Medicare beneficiaries, 
respectively, the hospitals would issue 
a single detailed notice similar to that 
used in the HHA, SNF, CORF and 
hospice settings. We also would leave 
unchanged beneficiaries’ claim appeal 
rights (both under original Medicare and 
MA) with respect to hospital discharges. 

Our proposal to require a two-step 
notice process is intended only to 
provide hospital inpatients with the 
same two-step notice of appeal rights 
afforded to beneficiaries in other 
settings. Similar to the expedited review 
procedures for other providers, a 
beneficiary would be instructed to 
contact the QIO to request an expedited 
review if he or she wishes to dispute the 
discharge, at which point the 
beneficiary would receive the second, 
more detailed notice. We welcome 
suggestions on the appropriate 
interaction between these notices and 
the QIO review process, given the 
proposed introduction of the new 
standardized notices. 


As noted above, we would require 
hospitals to deliver the notice on the 
day before discharge. We expect that the 
hospital would deliver the standardized 
notice as soon as the discharge decision 
is made (or in the case of a discharge 
decision by an MA organization, as soon 
as the discharge decision is 
communicated to the hospital). By 
requiring the standardized notice to be 
delivered on the day before discharge, a 
beneficiary would have at least 1 night 
to think about the discharge decision 
and decide whether to pursue an ~ 
expedited review, consistent with 
1869(c)(3)(C)(iii)(IM) of the Act. 

In proposing this approach, our goal 
is to design hospital notice procedures 
that balance a beneficiary’s need to be 
informed about his or her appeal rights 
in an appropriate manner, and at an 
appropriate time, without imposing 
unnecessary burdens on hospitals. The 
notification process also needs to 
accommodate the statutory 
requirements associated with the 
“Important Message from Medicare”’, 
which now provides much of the same 
information about appeal rights, 
although earlier in the hospital stay and 
not in an individualized form. We 
welcome comments on ways to achieve 
an appropriate balance of interests. 

For example, we would appreciate 
comments on whether there are s 
exceptional circumstances under which 
a hospital should be able to deliver the 
standardized notice on the day of 
discharge (for example, in cases of a 1- 
day stay). For an anticipated 2 or 3-day 
stay, would it be necessary to deliver 
both the “Important Message from 
Medicare” at admission and the 
standardized discharge notice just prior 
to discharge given that the notices 
would be delivered at virtually the same 
time? In addition, we welcome 
comments on the maximum time before 
the end of Medicare-covered services 
the discharge notice may be delivered. 

In general, we are interested in 
obtaining commenters’ input on all 
aspects of the hospital discharge notice 
process, both the process proposed here 
and the current process, in order to 
establish the most efficacious process 
possible for hospitals, beneficiaries, and 

though this proposal bears some 
resemblance to the provisions set forth 
in our January 24, 2001 proposed rule 
(66 FR 7593), the new proposal 
incorporates significant advantages. 
Most notably, this proposal would 
require the delivery of a standardized 
notice containing only three beneficiary- 
specific elements—(1) the beneficiary’s 
name; (2) the date covered services 
would end; and (3) the date financial 


liability would begin—with all other 
information standardized. We believe 
that by proposing to require the delivery 
of a largely generic notice in all 
discharge situations, the notice delivery 
burden on hospitals would be 
substantially less than under our 
previous proposal, without any adverse 
effect on patient rights. Only when a 
beneficiary contacts the QIO to request 
immediate review would a detailed 
notice have to be provided. However, a 
hospital may provide a detailed notice 
to the beneficiary who requests more 
information before contacting the QIO. 


Proposed § 405.1205 


To implement the changes we are 
proposing, we would add a new 
§ 405.1205, to require hospitals to 
deliver a standardized, largely generic 
notice to original Medicare 
beneficiaries. The provisions of 
proposed § 405.1205 substantially 
parallel the provisions of § 405.1200, 
applicable to HHAs, SNFs, CORFs and 
hospices, as set forth in the November 
26, 2004 final rule. We are proposing in 
§ 405.1205 that hospitals would be 
required to deliver a standardized notice 
of non-coverage to beneficiaries on the 
day before discharge from an inpatient 
hospital stay. The notice would include: 
(1) The date that coverage ends; (2) the 
beneficiary’s right to an expedited 
determination including a description of 
the expedited determination process as 
specified in § 405.1206, and the 
availability of other appeal procedures if 
the beneficiary fails to meet the 
deadline for an expedited 
determination; (3) the beneficiary’s right 
to receive more information as provided 
in § 405.1206(e); (4) the date that 
financial liability for continued services 
begins; and (5) any other information 
required by CMS. Proposed § 405.1205 
would specify that if a beneficiary 
refuses to sign the standardized notice 
to acknowledge receipt, the hospital 
may annotate its notice to indicate the 
refusal. The date of refusal would. be 
considered the date of receipt of the 
notice. The hospital would be required 
to maintain a copy of the signed or 
annotated notice. 

As with existing notice requirements, 
hospitals generally must determine 
whether a patient is capable of 
comprehending and signing the notice. 
Hospitals must comply with applicable 
State laws and CMS guidance regarding 
the use of representatives and have 
procedures in place to determine an 
appropriate representative. (See CMS 
Manual System Pub 100—04 Medicare 
Claims Processing, Transmittal 594, 
Change Request 3903, and dated June 
24, 2005.) 
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Proposed § 405.1206 


Similarly, we propose to replace 
existing § 405.1206 with a new 
provision that is more consistent with 
the expedited process requirements for 
home health, hospice, skilled nursing, 
and CORF settings set forth in 
§ 405.1202. Proposed § 405.1206 
contains the responsibilities of the 
hospitals, QIOs, and beneficiaries 
relative to the expedited determination — 
process. We believe that making these 
conforming changes to promote 
uniformity across provider types would 
be helpful to beneficiaries. 

In proposed § 405.1206, hospitals 
would be required to deliver a detailed 
notice to beneficiaries if beneficiaries 
exercise their right to an expedited 
review. The hospital would be required 
to deliver the detailed notice by the 
close of business of the day of the QIO’s 
notification of the beneficiary’s request 
for an expedited review. (Note that 
because hospitals operate 24 hours a 
day, ‘close of business” generally 
would be considered as the end of the 
administrative business day.) 

The detailed notice would include: (1) 
A detailed explanation why services are 
either no longer reasonable and 
necessary or are otherwise no longer 
covered; (2) a description of any 
applicable Medicare coverage rule, 
instruction, or other Medicare policy, 
including citations to the applicable 
Medicare policy rules or information 
about how the beneficiary may obtain a 
copy of the Medicare policy; (3) facts 
specific to the beneficiary and relevant 
to the coverage determination that are 
sufficient to advise the beneficiary of 
the applicability of the coverage rule or 
policy to the beneficiary’s case; and (4) 
any other infétmation required by CMS. 
The information that is inserted on the 
detailed notice should be individualized 
and written in plain language to 
facilitate beneficiary understanding. 


‘Proposed Definitions Pertaining to 

§ 405.1206 and § 405.1206 

For purposes of § 405.1204, 

§ 405.1205, § 405.1206 and § 405.1208, 
we define the term “‘hospital’”’ at 
proposed § 405.1205(a)(1) to mean any 
free-standing facility or unit providing 
services at the inpatient hospital level of 
care, whether.that care is short term or 
long term, acute or non-acute, paid 
through a prospective payment system 
or other reimbursement basis, limited to 
specialty care, or providing a broader 
spectrum of services. This means all 
hospitals paid under the Inpatient Acute 
Prospective Payment System (IPPS), 
sole community hospitals/regional 
referrals centers or any other type of 


hospital receiving special consideration 
under IPPS (for example, Medicare 
dependent hospitals, Indian Health 
Service hospitals); hospitals not under 
IPPS, including, but not limited to: 
hospitals paid under State or United 
States territory waiver programs, 
hospitals paid under certain 
demonstration projects cited in 
regulation (§ 489.34), rehabilitation 
hospitals, long-term care hospitals, 
psychiatric hospitals, critical access 
hospitals, children’s hospitals, and 
cancer hospitals. Swing beds in 
hospitals are excluded, because they are 
considered to be a lower level of care. 
Religious nonmedical health care 
institutions are also excluded. 

We also propose defining the term 
“discharge” at § 405.1205(a)(2) as a 
formal release from the hospital level of 
care. For purposes of § 405.1204, 

§ 405.1205, § 405.1206, and § 405.1208, 
a discharge from the inpatient hospital 
level of care is a formal release of a 
beneficiary from the inpatient hospital 
level of care or, a complete cessation of 
coverage of the inpatient hospital level 
of care. This includes when the patient 
is physically discharged from the 
hospital as well as when the patient is 
discharged “‘on paper’’—meaning the 
patient remains in the hospital but at a 
lower level of care (for example, moved 
to a swing bed). 


Proposed § 422.620 and § 422.622 


To implement these changes for MA 
enrollees, we propose to replace the 
existing NODMAR notice and review 
regulations in § 422.620 and § 422.622 
with new regulations substantially 
similar to the notice and review 
requirements for HHAs, SNFs, and 
CORFs under § 422.624 and § 422.626. 
In addition, we would reference the 
same definition of hospitals that is in 
proposed § 405.1205. We believe that 
the hospital is in a better position than 
the MA organization to carry out the 
routine delivery of the generic discharge 
notice to enrollees. 

However, we propose that 
responsibility for delivery of the 
detailed notice would still rest with the 
MA organization, who may delegate the 
authority for making the discharge 


. decision, but not shift liability, to the 


hospital. For this reason, proposed 
§ 422.620 would require the hospitals to 
deliver the generic notice to all 
inpatient enrollees, and § 422.622 
would require the MA organization to 
deliver the detailed notice to those 
patients who request an immediate QIO 
review of the discharge decision. 

As specified in proposed § 422.620, 
hospitals would be required to deliver a 
standardized. notice of non-coverage to 


MA enrollees on the day before 
discharge from an inpatient hospital 
stay. The notice would include: (1) The 
date that coverage ends; (2) a 
description of the enrollee’s right to an 
immediate QIO review as specified in 
§ 422.622, including information about 
how to contact the QIO, the availability 
of other MA appeat procedures if the 
enrollee fails to meet the deadline for 
immediate QIO review, and the fact that 
immediate QIO review would not be 
granted unless the enrollee disagrees 
with the discharge from the inpatient 
hospital level of care; (3) the enrollee’s 
right to receive more information as 
provided in § 422.622(c); and (4) the 
date that financial liability for 
continued services begins. 

Proposed § 422.620 also would 
specify that if an MA enrollee refuses to 
sign the standardized notice to 
acknowledge receipt, the hospital would 
annotate its notice to indicate the 
refusal. The date of refusal would be 
considered the date of receipt of the 
notice. The hospital would be required 
to maintain a copy of the signed or 
annotated notice. 

Again, hospitals should have 
procedures in place to determine if an 
enrollee is capable of comprehending 
and signing the notice, and follow 
applicable State law regarding use of a 
representative. Further instructions 
regarding use of a representative can be 
found in Chapter 13, Section 60 of the 
Medicare Managed Care Manual. 

As specified in proposed § 422.622; 
MA organizations would be required to 
deliver a detailed notice to enrollees if 


‘enrollees choose to exercise their right 


to an immediate QIO review. The 
detailed notice would include: (1) A 
detailed explanation why services are 
either no longer reasonable and 
necessary or are otherwise no longer 
covered; (2) a description of any 
applicable Medicare coverage rule, 
instruction, or other Medicare policy, 
including citations to the applicable 
Medicare policy rules or information 
about how the enrollee may obtain a 
copy of the Medicare policy; (3) facts 
specific to the enrollee and relevant to 
the coverage determination that are 
sufficient to advise the enrollee of the 
applicability of the coverage rule or 
policy to the enrollee’s case; and (4) any 
other information required by CMS. The 
MA organization would be required to 
deliver the detailed notice by the close 
of business of the day of the QIO’s 
notification of the enrollee’s request for 
an immediate QIO review. The 
information that is inserted on the 
detailed notice should be individualized 
and written in plain language to 
facilitate enrollee understanding. 
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Furthermore, we also propose to 
replace existing § 422.622 with a new 
provision consistent with the expedited 
process requirements for home health, 

_ skilled nursing and CORF settings in 

§ 422.626. Proposed § 422.622 contains 
the procedural responsibilities of the 
MA organizations, hospitals, and QIOs 
as well as any possible liability for 
hospitals and MA organizations during 
the expedited determination process. 
We believe that making these 
conforming changes to promote 
uniformity across provider types would 
be helpful to beneficiaries. 

The notices proposed in this proposed 
rule would be subject to public review 
and comment through the Office of 
Management and Budget (OMB) 
Paperwork Reduction Act process before 
implementation. If you wish to 
comment on these notices see CMS— 
10066, “Agency Information Collection 
Activities; Proposed Collection; 
Comment Request” published elsewhere 
in this issue. 

Conforming Changes Proposed to 
§ 489.27 and § 412.42 

In conjunction with the proposed 
hospital notice provisions, we are 
proposing to make conforming changes 
to two related existing regulatory 
provisions. First, we would amend the 
provider agreement requirements in 
§ 489.27(b) to cross-reference the” 
proposed notice requirements. Thus, 
proposed § 489.27(b) would specify that 
delivery of the hospital discharge 
notices consistent with proposed 
§ 405.1205 and § 422.620 is required as 
part of the Medicare provider 
agreement. This parallels the 
implementation approach used for 
expedited review notices by other 
providers, such as HHAs and SNFs. The 
other conforming change would affect 
§ 412.42(c), which involves limitations 
on charges to beneficiaries in hospitals 
operating under the prospective 
payment system. 

As revised, proposed § 412.42(c)(3) - 
would simply include a cross-references 
to the notice and appeal provisions set 
forth in § 405.1205 and § 405.1206. This 
change would clearly establish that the 
provision of the appropriate expedited 
review notices would be one of the 
. prerequisites before a hospital could 
charge a beneficiary for continued 
hospital services. We welcome 
comments on these conforming changes. 


Ill. Collection of Information 
Requirements 

Under the Paperwork Reduction Act 
of 1995 (PRA), we are required to 
provide 60-day notice in the Federal 
Register and solicit public comment 


before a collection of information ~' 


requirement is submitted to the Office of 


Management and Budget (OMB) for 
review and approval. In order to fairly 
evaluate whether an information 
collection should be approved by OMB, 
section 3506(c)(2)(A) of the PRA 
requires that we solicit comment on the 
following issues: 

e The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 

e The accuracy of our estimate of the 
information collection burden. 

e The quality, utility, and clarity of 
the information to be collected. 

e Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

The information collection 
requirement associated with 
administering the hospital discharge 
notice is subject to the PRA. 

We are soliciting public comment on 
each of the issues for the following 
sections of this document that contain 
information collection requirements. 


Section 405.1205 Notifying 
Beneficiaries of Discharge From 
Inpatient Hospital Level of Care 


For any discharge from the inpatient 
hospital level of care, the hospital must 
notify the benéficiary in writing of the 
impending non-coverage and discharge. 
The hospital must use a standardized, 
largely generic notice, required by the. 
Secretary, in accordance with the 
requirements and procedures set forth 
in this section. 

Since we have developed a 
standardized format for the notice, and 
the notice would be disseminated 
during the normal course of related 
business activities, we estimate that it 
would take hospitals 5 minutes to 
deliver each notice. In 2002 there were 
approximately 10.9 million fee-for- 
service Medicare inpatient hospital 
discharges. The total annual burden 
associated with this proposed 
requirement is 908,333 hours. 


Section 405.1206 Expedited 
Determination Procedures for Inpatient 
Hospital Level of Care 

Section 405.1206(b) requires any 
beneficiary wishing to exercise the right 


to an expedited determination to submit 


a request, in writing or by telephone, to 
the QIO that has an agreement with the 
hospital. We project that 2 percent of 
the 10.9 million fee-for-service 
beneficiaries, (that is, 218,000 
beneficiaries) will request an expedited 
determination. (We note that this 
estimate may be high since our 
experience with the non-hospital 


expedited determination process in both 
original Medicare and MA has shown 
that approximately 1 percent of patients 
request an expedited review.) 

he burden associated with this 
requirement is the time and effort it 
would take for the beneficiary to either 
write or call the QIO to request an 
expedited determination. We estimate it 
would take 5 minutes per request. 
Therefore, the total estimated burden 
hours associated with this requirement 
is 18,166 hours. 

Section 405.1206(e) requires hospitals 
to deliver a detailed notice of discharge 
to the beneficiary and to make available 
to the QIO (and to the beneficiary upon 
request) a copy of that notice and any 
necessary supporting documentation. 
For these 218,000 cases, we estimate 
that it would take providers 60 to 90 
minutes to prepare the detailed 
termination notice and to prepare a case 
file for the QIO. Based on 218,000 cases 
at 90 minutes, the total annual burden 
associated with this proposed 
requirement is approximately 327,000 
hours. 


Section 422.620 Notifying Enrollees of 


. Discharge From Inpatient Hospital Level 


of Care 


For any discharge from an inpatient 
hospital, the hospital must notify the 
enrollee in writing of the impending 
non-coverage and discharge. The 
hospital must use a standardized, 
largely generic notice, required by the 
Secretary, in accordance with the 
requirements and procedures set forth 
in this section. 

Again, we estimate that it would take 
hospitals 5 minutes to deliver each 
notice. In 2002 there were , 
approximately 1.6 million MA inpatient 
hospital discharges. The total annual 
burden associated with this proposed 
requirement is 133,333 hours. 


Section 422.622 Requesting Immediate 


_ QIO Review of Decision To Discharge 


From Inpatient Hospital Level of Care 


This section states that an enrollee 
who wishes to appeal a determination 
by an MA organization or hospital that 
inpatient care is no longer necessary, 
may request QIO review of the 
determination. On the date the QIO 
receives the enrollee’s request, it must 
notify the MA organization that the 
enrollee has filed a request for 
immediate review. The MA in turn must 
deliver a detailed notice to the enrollee. 

We project that 2 percent of affected 
individuals (that is, 32,000 
beneficiaries) will request an expedited 


’ determination. We estimate that it will 


take 5 minutes for an enrollee who 
chooses to exercise his or her right to an 
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expedited determination to contact the 
QIO. For these 32,000 cases, the total 
estimated burden hours is 26,666 hours. 

As specified in § 422.622(c) and (d), 
MA plans would be required under this 
rule to deliver a detailed notice to the 
beneficiary and to make a copy of that 
notice and any necessary supporting 
documentation available to the QIO 
(and to the beneficiary upon request). 
We estimate that it would take plans 60 
to 90 minutes to prepare the detailed 
notice and to prepare a case file for the 
QIO. Based on 32,000 cases at 90 
minutes, the total annual burden 
associated with this proposed 
requirement is approximately 48,000 
hours. 

If you comment on these information 
collection and recordkeeping 
requirements, please mail copies 
directly to the following: 

Centers for Medicare & Medicaid 
Services, Office of Strategic Operations 
and Regulatory Affairs, Regulations 
Development Group, Attn: Melissa 
Musotto, CMS—4105—P, Room C4—26- 
05, 7500 Security Boulevard, Baltimore, 
MD 21244-1850; and 

Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New Executive 
Office Building, Washington, DC 20503, 
Attn: Carolyn Lovett, CMS Desk Officer, 
CMS-—4105-P, 
carolyn_lovett@omb.eop.gov. Fax (202) 
395-6974. 


IV. Response to Comments 


Because of the large number of public 
comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, when we proceed 
with a subsequent document, we will 
respond to the comments in the 
preamble to that document. 


V. Regulatory Impact 
[If you choose to comment on issues 
in this section, please include the 


caption ‘““REGULATORY IMPACT” at 
the beginning of your comments.] 


A. Overall Impact 


We have examined the impact of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of 
the Social Security Act, the Unfunded 
Mandates Reform Act of 1995 (Pub. L. 
104—4), and Executive Order 13132. 

Executive Order 12866 (as amended 
by Executive Order 13258, which 


merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with economically significant effects 
($100 million or more in any 1 year). 
This rule would not reach the economic 
threshold and thus is not considered a . 
major rule. 

« The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
government jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million in any 1 
year. For purposes of this RFA, all 
providers affected by this regulation are 
considered to be small entities. 

We are not preparing analyses for 
either the RFA or section 1102(b) of the 
Act because we have determined that 
this proposed rule would not have a 
significant economic impact on a 
substantial number of small entities. 
(We estimate a total cost of 
approximately $7000 a provider as 
discussed below.) Although a regulatory 
impact analysis is not mandatory for 
this proposed rule, we believe it is 
appropriate to discuss the possible 
impacts of the new discharge notice on 
beneficiaries, enrollees, and hospitals, 
regardless of the monetary threshold of 
that impact. Therefore, a brief voluntary 
discussion of the anticipated impact of 
this proposed rule is presented below. 

In addition, section 1102(b) of the Act 
requires us to prépare a regulatory 
impact analysis ifa rule may havea . 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Metropolitan Statistical Area and has 
fewer than 100 beds. We do not expect 
these entities to be significantly 
impacted. 

ection 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates require spending 
in any 1 year of $100 million in 1995 
dollars, updated annually for inflation. 
That threshold level is currently 


approximately $120 million. This 
proposed rule does not require an 
assessment under the Unfunded 
Mandates Reform Act. - 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has federalism implications. 
Since this regulation would not impose 
any costs on State or local governments, 
the requirements of E.O. 13132 are not 
applicable. 


B. Overview of the Changes 


This proposed rule sets forth new 
requirements for hospital discharge 
notices for all Medicare inpatient 
hospital discharges. This proposed rule 
specifies that hospitals must issue a 
standardized, largely generic notice of 
non-coverage to all Medicare beneficiary 
inpatients, prior to discharge from the 
inpatient hospital level of care, followed 
by a detailed notice if the beneficiary 
requests QIO review of the decision. As 
discussed in detail above, these notices 
would replace existing notice 
requirements, under which beneficiaries 
receive detailed notices only when they 
express dissatisfaction with a hospital’s 
discharge decision. We also propose 
conforming changes to the expedited 
review process for hospitals to promote 
uniformity among requirements 
applicable to different provider types. In 
general, we believe that these changes 
would enhance the rights of Medicare 
beneficiaries without imposing any 
significant or undue financial burdens 
on hospitals. ; 


C. Notifying Beneficiaries and Enrollees 
of Discharge From the Inpatient 
Hospital Level of Care (§ 405.1205 and 
§ 422.620) 


We project that providers would be 
responsible for delivering a 
standardized, largely generic notice of 
non-coverage to approximately 12.5 
million Medicare beneficiaries a year. 
This includes about 10.9 million fee-for- 
service beneficiaries and 1:6 million MA 
enrollees. The generic notice of 
discharge would require only the 
insertion of the beneficiary or enrollee’s 
name, date that coverage ends, and date 
that financial liability for continued 
hospital services begins. We estimate 
that it would take no more than 5 
minutes to deliver a notice, ata per- 
notice cost of no more than $2.50 (based 
on a $30 per hour rate if the notice is 
delivered by health care personnel). 
Based on an estimated 12.5 million 
notices annually, we estimate the 
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aggregate cost of delivering these new 
notices to be roughly $31.2 million. 
Since there are roughly 6000 affected 
hospitals, the average costs associated 
with this provision would be about 
$5,200 per provider. 


D. Providing Beneficiaries and Enrollees 
With a Detailed Explanation of the 
Hospital Discharge Decision (§ 405.1206 
and § 422.622) 


We project that providers would be 
responsible for delivering detailed 
notices to approximately two percent of 
the 12.5 million Medicare recipients a 
year or 250,000 beneficiaries and 
enrollees. The detailed notice would ~ 
require a detailed explanation of why 
services are either no longer reasonable 
and necessary or are no longer covered; 
a description of any relevant Medicare 
(and Medicare Advantage as applicable) 
coverage rule, instruction, or other 
Medicare policy, including citations to 
the applicable Medicare policy rules or 
information about how the beneficiary 
may obtain a copy of the Medicare 
policy; facts specific to the beneficiary 
and relevant to the coverage 
determination that are sufficient to 
advise the beneficiary of the 
applicability of the coverage rule or 
policy to the beneficiary’s case; and any 
other information required by CMS. 

We estimate that it would take 
approximately 60 to 90 minutes to fill 
out and deliver a detailed notice, and 
make available to the QIO (and to the 
beneficiary upon request) copies of the 
notices and any necessary supporting 
documentation. The per-notice cost 
would be no more than $45 and is based 
on a $30 per hour rate if the notice is 
prepared and delivered by health care 
personnel. Based on an estimated 
250,000 notices annually, we estimate 
the aggregate cost of delivering these 
notices to be roughly $11,250,000. This 
estimate may be high since, in many 
cases, non-professional staff would be 
asked to make copies of medical 
records. Since there are roughly 6000 
affected hospitals, the average costs 
associated with this provision would be 
about $1875 per provider. 

We do not anticipate that the 
provisions of this proposed rule would 
have a significant financial impact pn 
individual hospitals. We note that the 
actual discharge notices must be 
approved through OMB’s Paperwork 
Reduction Act process and are also 
subject to public comment. We intend to 
publish the draft standardized notices 
concurrent with the publication of this 
proposed rule. For more information on 
the PRA process see Section III of this 
proposed rule. 


In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 


List of Subjects 
42 CFR Part 405 


Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney diseases, Medical 
devices, Medicare, Reporting and 
recordkeeping requirements, Rural 
areas, X-rays. 


42 CFR Part 412 


Administrative practice and 
procedure, Health facilities, Medicare, ~ 
Puerto Rico, Reporting and 
recordkeeping requirements. 


42 CFR Part 422 


Administrative practice and 
procedure, Health facilities, Health 
maintenance organizations (HMO), 
Medicare Advantage, Penalties, Privacy, 
Provider-sponsored organizations (PSO), 
Reporting and recordkeeping 
requirements. 


42 CFR Part 489 


Health facilities, Medicare, Reporting 
and recordkeeping requirements. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 


Medicaid Services proposes to amend 
42 CFR chapter IV as set forth below: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


1. The authority citation for part 405 
continues to read as follows: 


Authority: Secs. 1102, 1861, 1862(a), 1871, 
1874, 1881 and 1886(k) of the Social Security 
Act (42 U.S.C. 1302, 1395x, 1395y(a), 
1395bh, 1395kk, 1395rr and 1395ww(k)), and 
sec. 353 of the Public Health Service Act (42 
U.S.C. 263a). 


Subpart J—Expedited Determinations 
and Reconsiderations of Provider 
Service Terminations, and Procedures 
for inpatient Hospital Discharges 


2. Section 405.1205 is added to read 
as follows: 


§ 405.1205 Notifying beneficiaries of 
discharge from inpatient hospital level of 
care. 

(a) Applicability and scope. (1) For 
purposes of §§ 405.1204, 405.1205, 
405.1206, and 405.1208, the term 
hospital is defined as any facility 
providing care at the inpatient hospital 
level, whether that care is short term or 
long term, acute or non acute, paid 
through a prospective payment system 
or other reimbursement basis, limited to 


specialty care or providing a broader 
spectrum of services. This definition 
also includes critical access hospitals. 

(2) For purposes of § 405.1204, 

§ 405.1205, § 405.1206, and § 405.1208, 
a discharge from the inpatient hospital 
level of care is a formal release of a 
beneficiary from the inpatient hospital 
level of care or, a complete cessation of 
coverage within the inpatient hospital 
level of care.’ 

(b) Advance written notice of non- 
coverage of services at the inpatient 
hospital level of care. Before any 
discharge from the inpatient hospital 
level of care, in cases where the 
physician concurs with the discharge 
decision, the hospital must deliver valid 
written notice of non-coverage and the 
hospital’s decision to discharge. The 
hospital must use a standardized, 
generic notice, as specified by CMS, in 
accordance with the following 
procedures: 

(1) Timing of notice. A hospital must 
notify the beneficiary of non-coverage 
and the hospital’s decision to discharge 
the beneficiary on the day before the 
planned discharge. 

(2) Content of the notice. The generic 
notice of non-coverage must include the 
following information: 

- (i) The date that coverage of inpatient 
hospital services ends. . 

(ii) The beneficiary’s right to request 
an expedited determination including a 
description of the process under 
§ 405.1206, and the availability of other 
appeals processes if the beneficiary fails 
to meet the deadline for an expedited 
determination. 

(iii) A beneficiary’s right to receive 
additional detailed information in 
accordance with § 405.1206(e). 

(iv) The date that the beneficiary’s 
financial liability for continued 
inpatient hospital services begins. 

(v) Any other information required by 
CMS. 

(3) When delivery of the notice is 
valid. Delivery of the generic notice of 
non-coverage described in this section is 
valid if— 

(i) Except as provided in paragraph 
(b)(4) of this section, the beneficiary (or 
the beneficiary’s representative) has 
signed and dated the notice to indicate 
that he or she has received the notice 
and can comprehend its contents; and 

(ii) The notice is delivered in 
accordance with paragraph (b)(1) of this 
section and contains all the elements 
described in paragraph (b)(2) of this 
section. 

(4) If a beneficiary refuses to sign the 
notice. The hospital may annotate its 
notice to indicate the refusal, and the 
date of refusal is considered the date of 
receipt of the notice. 


q 
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3. Section § 405.1206 is revised to 
read as follows: 


§ 405.1206 Expedited determination 
procedures for inpatient hospital level of 
care. 

(a) Beneficiary’s right to an expedited 
determination by the QIO for an 
inpatient hospital discharge. A 
beneficiary has a right to request an 
expedited determination by the QIO 
when a hospital (acting directly or 
through its utilization review 
committee), with physician 

concurrence, determines that inpatient 
care is no longer necessary. 

(b) Requesting an expedited 
determination. (1) A beneficiary who 
wishes to exercise the right to an 
expedited determination must submit a 
request to the QIO that has an agreement 
with the hospital as specified in 
§ 476.78 of this chapter. The request 
must be in writing or by telephone, by 
no later than noon of the day after 
receipt of the notice of non-coverage as 
set forth in § 405.1205. 

(2) The beneficiary, or his or her 
representative, upon request by the QIO, 
must be available to discuss the case. 

(3) The beneficiary may, but is not 
required to, submit written evidence to 
be considered by a QIO in making its 
decision. 

(4) A beneficiary who makes a timely 
request for an expedited QIO review in 
accordance with paragraph (b)(1) of this 
section is subject to the financial 
liability protections under paragraphs 
(f)(1) and (f)(2) of this section, as 
applicable. 

(5) A beneficiary who fails to make a 
timely request for an expedited 
determination by a QIO, as described in 
paragraph (b)(1) of this section, and 
remains in the hospital without 
coverage, still may request an expedited 
review at any time during the 
hospitalization. The QIO will issue a 
decision in accordance with paragraph 
(d)(6)(ii) of this section, however, the 
financial liability protection under 
paragraph (f)(1) and (f)(2) of this section 
does not apply. 

(6)-A beneficiary who fails to make a 
timely request for an expedited 
determination in accordance with 
paragraph (b)(1) of this section, and who 
is no longer an inpatient in the hospital, 

’ may request QIO review within 30 
calendar days after receipt of the generic 
notice of non-coverage, or at any time 
for good cause. The QIO will issue a 
decision in accordance with paragraph 
(d)(6)(iii) of this section; however, the 
financial liability protection under 
paragraph (f)(1) and (f)(2) of this section 
does not apply. 


(c) Burden of proof. When a 
beneficiary requests an expedited 
determination by a QIO, the burden of 
proof rests with the hospital to 
demonstrate that discharge is the correct 
decision, either on the basis of medical 
necessity, or based on other Medicare’ 
coverage policies. The hospital should 
supply any and all information that a 
QIO requires to sustain the hospital’s 
discharge decision, consistent with 
paragraph (e)(2) of this section. 

(d) Procedures the QIO must follow. 
(1) On the day the QIO receives the 
request for an expedited determination 
under paragraph (b) of this section, it 
must immediately notify the hospital 
that a request for an expedited 
determination has been made. 

(2) The QIO determines whether the 
hospital delivered valid notice of non- 
coverage consistent with 
§ 405.1205(b)(3). 

(3) The QIO examines the medical 
and other records that pertain to the 
services in dispute. 

(4) The QIO must solicit the views of 
the beneficiary (or the beneficiary’s 
representative) who requested the 
expedited determination. 

5) The QIO must provide an 
opportunity for the hospital to explain 
why the discharge is appropriate. 

(6) Notification. (i) When the 
beneficiary requests an expedited 
determination in accordance with 
paragraph (b)(1) of this section, the QIO 
must make a determination and notify 
the beneficiary, the hospital, and 
physician of its determination by close 
of business of the first day after it 
receives all requested pertinent 
information. 

(ii) When the beneficiary makes an 
untimely request consistent with 
paragraph (b)(5) of this section, and 
remains an inpatient in the hospital, the 
QIO will make a determination and 
notify the beneficiary, the hospital, and 
physician of its determination within 2 
calendar days following receipt of the 
request and pertinent information. 

iii) When the beneficiary makes an 
untimely request for an expedited 
determination consistent with 
paragraph (b)(6) of this section, and is 
no longer an inpatient in the hospital, 
the QIO will make a determination and 
notify the beneficiary, the hospital, and 
physician of its determination within 30 
calendar days after receipt of the request 
and pertinent information. 

(7h If the QIO does not receive the 
information needed to sustain a 
hospital’s decision to discharge, it may 
make its determination based on the | 
evidence at hand, or it may defer a 
decision until) it receives the necessary 
information. If this delay results in 


extended Medicare coverage of an 
individual’s hospital services, the 
hospital may be held financially liable 
for these services, as determined by the 
QIo. 

(8) When the QIO issues an expedited 
determination, the QIO must notify the 
beneficiary, the physician, and hospital 
of its decision by telephone, followed by 
a written notice that must include the 
following information: 

(i) The basis for the determination. 

(ii) A detailed rationale for the 
determination. 

(iii) An explanation of the Medicare 
payment consequences of the 
determination and the date a beneficiary 
becomes fully liable for the services. 

(iv) Information about the 
beneficiary’s right to a reconsideration 
of the QIO’s determination as set forth 
in § 405.1204, including how to request 
a reconsideration and the time period 
for doing so. 

(e) Responsibilities of hospitals. (1) 


. When a QIO notifies a hospital that a 


beneficiary has requested an expedited 
determination, the hospital must deliver 
a detailed notice to the beneficiary by 


. Close of business of the day of the QIO’s 


notification. The detailed notice must 
include the following information: 

(i) A detailed explanation why 
services are either no longer reasonable 
and necessary or are otherwise no 
longer covered. 

(ii) A description of any applicable 
Medicare coverage rule, instruction, or 
other Medicare policy, including 
citations to the applicable Medicare 
policy rules or information about how 
the beneficiary may obtain a copy of the 
Medicare policy. 

(iii) Facts specific to the beneficiary 
and relevant to the coverage 
determination that are sufficient to 
advise the beneficiary of the 
applicability of the coverage rule or 
policy to the beneficiary’s case. 

(iv) Any other information required 
by CMS. 

(2) Upon notification by the QIO of 
the request for an expedited 
determination, the hospital must supply 
all information that the QIO needs to 
make its expedited determination, 
including a copy of the notices required 
as specified in § 405.1205(b) and 
paragraph (e)(1) of this section. The 
hospital must furnish this information 
as soon as possible, but no later than by 
close of business of the day the QIO 
notifies the hospital of the request for an 
expedited determination. At the 
discretion of the QIO, the hospital must 
make the information available by 
phone or in writing (with a written 
record of any information not 
transmitted initially in writing). 
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(3) At a benéficiary’s request, the 
hospital must furnish the beneficiary 
with a copy of, or access to, any 
documentation that it sends to the QIO, 
including written records of any 
information provided by telephone. The 
hospital may charge the beneficiary a 
reasonable amount to cover the costs of 
duplicating the documentation and/or 
delivering it to the beneficiary. The 
hospital must accommodate such a 
request by no later than close of 
business of the first day after the 
material is requested. 

(f) Coverage during QIO expedited 
review. (1) General rule and liability 
while QIO review is pending. If the 
beneficiary remains in the hospital past 
noon of the day after he or she received 
the generic notice of non-coverage, and 
the hospital, the physician who 
concurred in the hospital’s 
determination on which the generic 
notice was based, or the QIO 
subsequently finds that the beneficiary 
requires an acute level of inpatient 
hospital care, the beneficiary is not 
financially responsible for continued 
care (other than applicable coinsurance 
and deductible) until the hospital once 
again determines that the beneficiary no 
longer requires inpatient care, secures 
concurrence from the physician 
responsible for the beneficiary’s care or 
the QIO and notifies the beneficiary in 
accordance with § 405.1205. 

(2) Timely filing and limitation on 
liability. If a beneficiary files a request 
for an expedited determination by the 
QIO in accordance with paragraph (b)(1) 
of this section, the beneficiary is not 
financially responsible for inpatient 
hospital services (other than applicable 
coinsurance and deductible) furnished 
before noon of the calendar day after the 
date the beneficiary (or his or her 
representative) receives notification 
(either orally or in writing) of the 
expedited determination by the QIO. 

(3) Untimely filing and limitation on — 
liability. When a beneficiary does not 
file a request for an expedited 
determination by the QIO in accordance 
with paragraph (b)(1) of this section, 
that beneficiary may be responsible for 
charges that extend beyond the date 
specified on the generic notice or as 
otherwise stated by the QIO. 

(4) Hospital requests expedited 
review. When the hospital requests 
review in accordance with § 405.1208, 
and the QIO concurs with the hospital’s 
decision, a hospital may not charge a 
beneficiary until the date specified by 
the QIO. 

(g) Effect of an expedited QIO 
determination. The QIO determination 
is binding upon the beneficiary, 


physician, and hospital, except in the 
following circumstances: 

(1) When the beneficiary remains in 
the hospital. If the beneficiary is still an 
inpatient in the hospital and is 
dissatisfied with the determination, he 
or she may request a reconsideration 
according te the procedures described 
in § 405.1204. 

(2) When the beneficiary is no longer 
an inpatient in the hospital. If the 
beneficiary is no longer an inpatient in 
the hospital and is dissatisfied with this 
determination, the determination is 
subject to the general claims appeal 
process. 


§ 405.1208 [Amended] 

4. In § 405.1208(e)(1), after the words 
“in accordance with,” remove the words 
“paragraph (d)(1) of this section” and 
add in their place, ““§ 405.1204(b)(1)”’. 


PART 412—PROSPECTIVE PAYMENT 
SYSTEM FOR INPATIENT HOSPITAL 
SERVICES 


5. The authority citation from part 412 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hbh), Sec. 124 of Pub. L. 106-113, 113 
Stat. 1515, and Sec. 405 of Pub. L. of 108- 
173, 117 Stat. 2266, 42 U.S.C. 1305. 1395. 


6. Section 412.42(c) is amended by— 

A. Republishing the introductory text. 

B. Revising paragraphs (c)(2) and 
(c)(3). 


The revisions read as follows: 


§ 412.42 Limitations on charges to 
beneficiaries. - 


* * - & * * 


(c) Custodial care and medical 
unnecessary inpatient hospital care. A 
hospital may charge a beneficiary for 
services excluded from coverage on the 
basis of § 411.15(g) of this chapter 
(custodial care) or § 411.15(k) of this 
chapter (medically unnecessary 
services) and furnished by the hospital 
after all of the following conditions have 
been met: 

* * * * * 

(2) The attending physician agrees _ 
with the hospital’s determination in 
writing (for example, by issuing a 
written discharge order). If the hospital 
believes that the beneficiary does not 
require inpatient hospital care but is 
unable to obtain the agreement of the 
physician, it may request an immediate 
review of the case by the QIO as 
described in § 405.1208 of this chapter. 
Concurrence by the QIO in the 
hospital’s determination will serve in 
lieu of the physician’s agreement. 

(3) The hospital (acting directly or 
through its utilization review 


committee) notifies the beneficiary (or 
his or her representative) in writing 
consistent with § 405.1205 and 

§ 405.1206 of this chapter (if applicable) 
that in the hospital’s opinion, and with 
the attending physician’s concurrence 
or that of the QIO, the beneficiary no 
longer requires inpatient hospital care. 
* * * * * 


PART 422—MEDICARE ADVANTAGE | 
PROGRAM 


7. The authority citation for part 422 
continues to read as follows: 


Authority: Secs. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 


8. Section 422.620 is revised to read 
as follows: 


§ 422.620 Notifying enrollees of discharge 
from inpatient hospital level of care. 

(a) Applicability and scope. (1) For 
purposes of § 422.620 and § 422.622, the 
term hospital is defined as any facility 
providing care at the inpatient hospital 
level, whether that care is short term or 
long term, acute or non acute, paid 
through a prospective payment system © 
or other reimbursement basis, limited to 
specialty care or providing a broader . 
spectrum of services. This definition 
also includes critical access hospitals. 

(2) For purposes of § 422.620 and 


§ 422.622, a discharge from the inpatient 


hospital level of care is a formal release 
of a beneficiary from the inpatient 
hospital level of care or, a complete 
cessation of coverage within the 
inpatient hospital level of care. 

(b) Advance written notification of 
discharge from inpatient hospital level 
of care. Before any discharge from the 
inpatient hospital level of care, the 
hospital must deliver valid written 
notice of non-coverage of the MA __ 
organization’s or hospital’s discharge — 
decision to the enrollee. A standardized, 
largely generic notice, as specified by 
CMS, must be used in accordance with 
the following procedures: 

(1) Timing of notice. The hospital 
must notify the enrollee of non-coverage 
and the MA organization’s or hospital’s 
decision to discharge the enrollee on the 
day before the planned discharge. 

(2) Content of the notice. The 
standardized, generic notice of non- 
coverage must include the following 
information: 

(i) The date that coverage of inpatient 
hospital services ends. 

(ii) A description of the immediate 
QIO review process as specified under 
§ 422.622, including information about 
how to contact the QIO, the availability 
of other MA appeal procedures if the 
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enrollee fails to meet the deadline for 
immediate QIO review, and the fact that 
immediate QIO review will not be 
granted unless the enrollee disagrees 
with the discharge decision. 

(iii) The enrollee’s right to receive 
additional information in accordance 
with § 422.622(c). 

(iv) The date that the euecliae’ s 
financial liability for continued 
inpatient hospital services begins. 

v) Any other information required by 
CMS. 

(3) When delivery of notice is valid. 
Delivery of the generic notice of non- 
coverage described in this section is 
valid if— 

(i) Except as provided in paragraph 
(b)(4) of this section, the enrollee (or the 
enrollee’s representative) has signed and 
dated the notice to indicate that he or 
she has received the notice and can 
comprehend its contents; and 

(ii) The notice is delivered in 
accordance with paragraph (b)(1) of this 
section and contains all the elements 
described in paragraph (b)(2) of this 
section. 

(4) If an enrollee refuses to sign the 
notice. The hospital may annotate its 
notice.to indicate the refusal, and the 
date of refusal is considered the date of 
receipt of the notice. 

(c) Physician concurrence required. 
Before discharging an enrollee from the 
inpatient hospital level of care, the MA 
organization must obtain concurrence 
from the physician who is responsible 
for the enrollee’s inpatient care. 

9. Section 422.622 is revised to read 
as follows: 


§422.622 Requesting immediate QIO 
‘review of decision to discharge from 
inpatient hospital level of care. 

(a) Enrollee’s right to an immediate 
review. (1) An enrollee who wishes to 
appeal a determination by an MA 
organization or hospital that inpatient 
care is no longer necessary may request 
immediate QIO review of the 
determination in accordance with 
paragraph (b) of this section. An 
enrollee who timely requests immediate 
QIO review in accordance with 
paragraph (b) of this section may remain 
in the hospital with no additional 
financial liability (other than applicable 
cost sharing) as described in paragraph 
(e) of this section. 

(2) When an enrollee fails to make a 
timely request in accordance with 
paragraph (b) of this section, he or she 
may request expedited reconsideration 
by the MA organization as described in 
§ 422.584, but the financial liability 
rules of paragraph (e)(1) of this section 
do not apply. 

(b) Procedures enrollee must follow. 
For the immediate QIO review process, 


the enrollee must submit the request for 


immediate review to the QIO, in writing 
or by telephone by noon of the first day 
after he or she receives written notice of 
non-coverage that the MA organization 
or hospital has made a decision to 
discharge the enrollee. 

(c) Notification responsibilities of the 
MA organization and the QIO. (1) On 
the date it receives the enrollee’s 


- request, the QIO must notify the MA 


organization that the enrollee has filed 
a request for immediate review. 
(2) When the QIO notifies an MA 


‘ organization that an enrollee has 


requested an immediate QIO review, the 
MA organization must deliver a detailed 
notice to the enrollee by close of 
business of the day of the QIO’s 
notification of the enrollee’s request. 
The detailed notice must include the 
following information: 

(i) A detailed explanation why 
services are either no longer reasonable 
and necessary or are no longer covered. 

(ii) A description of any applicable 
Medicare coverage rule, instruction or 
other Medicare policy including 
citations, to the applicable Medicare 
policy rules, or the information about 
how the enrollee may obtain a copy of 
the Medicare policy from the MA 
organization. 

“Gii) Any applicable MA organization 
policy, contract provision, or rationale 


"upon which the discharge decision was 


based. 

(iv) Facts specific to the enrollee and 
relevant to the coverage determination 
sufficient to advise the enrollee of the 
applicability of the coverage rule or 
policy to the enrollee’s case. 

(v) Any other information required by 
CMS. 

(3) Upon an enrollee’s request, the 
MA organization must provide the 
enrollee a copy of, or access to, any 
documentation sent to the QIO by the 
MA organization, including records of 
any information provided by telephone. 
The MA organization may charge the 
enrollee a reasonable amount to cover 
the costs of duplicating the information 
for the enrollee and/or delivering the 
documentation to the enrollee. The MA 
organization must provide the enrollee 
a copy of, or access to, any 
documentation sent to the QIO no later 
than close of business of the first day 
after the day the material is requested. 

(4) Upon notification by the QIO of an 
immediate review, the MA organization 
must supply any and all information, 
including a copy of the notice sent to 
the enrollee, that the QIO needs to 
decide on the review. The MA 
organization must supply this 
information as soon as possible, but no 
later than by close of business of the day 


that the QIO notifies the MA 
organization that a request for 
immediate review has been received 
from the enrollee. The MA organization - 
must make the information available by 
phone (with a written record made of 
any information not transmitted initially 
in writing) and/or in writing, as 
determined by the QIO. 

(5) An MA organization is financially 


responsible for coverage of services as 


provided in paragraph (e) of this 
section, regardless of whether it has 
delegated responsibility for authorizing 
coverage or discharge decisions to its 
providers. 

(6) If the QIO reverses an MA 
organization’s discharge decision, the 
hospital must provide the enrollee with 
a new notice consistent with 


§422.620(b). 


(d) Procedural responsibilities of the 
MA organization, hospital, and the QIO. 
(1) The MA organization must supply 
any information that the QIO requires to 
conduct its review and must make it 
available, by phone or in writing, by the 
close of business of the day after the 
enrollee submits the request for review. 

(2) In response to a request from the 
MA organization, the hospital must 


-submit medical records and other 


pertinent information to the QIO by 
close of business of the first day after 
the organization makes its request. 

(3) The QIO must solicit the views os 
the enrollee (or his or her 
representative) who requested the 
immediate QIO review. 

(4) The QIO must make a 
determination and notify the enrollee, 
the hospital, and the MA organization 
by close of business of the first day after 
it.receives all necessary information 
from the hospital, or the organization, or « 
both. 

(e) Liability for hospital costs. (1) 
When the MA organization determines 
that hospital services are not, or are no 
longer, covered. 

a (i) Except as provided i in paragraph 
(e)(1)(ii) of this section, if the MA 
organization authorized coverage of the 
inpatient admission directly or by 
delegation (or the admission constitutes 
emergency or urgently needed care, as 
described in § 422.2 and § 422.112(c)), 
the organization continues to be 
financially responsible for the costs of 
the hospital stay when a timely appeal 
is filed under paragraph (a)(1) of this 
section until noon of the day after the 
QIO notifies the enrollee of its review 
determination. If coverage of the 
hospital admission was never approved 
by the MA organization or the 
admission does not constitute 
emergency or urgently needed care as 
described in § 422.2 and § 422.112(c), 
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the MA organization is liable for the 
hospital costs only if it is determined on 
appeal that the hospital stay should 
have been covered under the MA plan. 

(ii) The-hospital may not charge the 
MA organization (or the enrollee) if— 

(A) It was the hospital (acting on 
behalf of the enrollee) that filed the 

uest for immediate QIO review; and 

The QIO upholds the non- . 
coverage determination made by the MA 


anization. 

ot 2) When the hospital determines that 
hospital services are no longer required. 
If the hospital determines that inpatient 
hospital services are no longer 
necessary, and the enrollee could not 
reasonably be expected to know that the 
services would not be covered, the - 
hospital may not charge the enrollee for 


inpatient services received before noon — 


of the day after the QIO notifies the 
enrollee of its review determination. 

(f) Effect of an immediate QIO review: 
The QIO determination is binding upon 
the enrollee, physician, hospital, and 
MA organization except in the following 
circumstances: 

(i) When the enrollee remains in the 
hospital. If the enrollee is still an 
inpatient in the hospital and is 
dissatisfied with the determination, he 
or she may request a reconsideration 
according to the procedures described 
in § 422.626(f). 

(2) When the enrollee is no longer an 
inpatient in the hospital. If the enrollee 
is no longer an inpatient in the hospital 
and is dissatisfied with this 
determination, the enrollee may appeal 
to an ALJ, the MAC, or a federal court, 
as provided for under this subpart. 


PART 489—PROVIDER AGREEMENTS 
AND SUPPLIER APPROVAL 


10. The authority citation for part 489 
continues to read as follows: 


Authority: Secs. 1102, 1819, 1861, 
1864(m), 1866, 1869, and 1871 of the Social 
Security Act (42 U.S.C. 1302, 1395i-3, 1395x, 
1395aa(m), 1395cc, and 1395hh). 


11. Section 489.27(b) is an to 
read as follows: 


§ 489.27 Beneficiary notice of discharge 
rights. 


(b) Notification by hospitals sind other 

providers. Hospitals and other providers 
' (as identified at 489.2(b)) that 

participate in the Medicare program 
must furnish each Medicare beneficiary, 
or representative, applicable CMS 
notices in advance of discharge or 
termination of Medicare services, 
including the notices required under 
§ 405.1205, § 422.620, § 405.1200, and 
§ 422.624 of this chapter. 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 


Insurance Program) 
Dated: February 15, 2006. 
Mark B. McClellan, 


Administrator, Centers for Medicare & 
Medicaid Services. 


Approved: March 7, 2006. “ 
Michael O. Leavitt, 2 
Secretary. 
[FR Doc. 06-3264 Filed 3-31-06; 4:02 pm] 
BILLING CODE 4120-01-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 622 


[Docket No. 051128312-5312-01; I.D. 
111605A] 


RIN 0648-AS15 


Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Shrimp 
Fishery of the Gulf of Mexico; 
Amendment 13 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 


. Commerce. 


ACTION: Proposed rule; request for 
comments. 


SUMMARY: NMFS issues this proposed 
rule to implement Amendment 13 to the 
Fishery Management Plan for the 
Shrimp Fishery of the Gulf of Mexico 
(Amendment 13), as prepared and 
submitted by the Gulf of Mexico Fishery 
Management Council (Council). This 
proposed rule would establish a 10-year 
moratorium on issuance of Federal Gulf 
shrimp vessel permits; require owners 
of vessels fishing for or possessing royal 
red shrimp from the Gulf of Mexico 
exclusive economic zone (EEZ) to have - 
a royal red shrimp endorsement; require 
owners or operators of all federally 
permitted Gulf shrimp vessels to report 
information on landings and vessel and 
gear characteristics; and require vessels 
selected by NMFS to carry observers 
and/or install an electronic logbook 
provided by NMFS. In addition, 
Amendment 13 would establish 


_ biological reference points for penaeid 


shrimp and status determination criteria 
for royal red shrimp. The intended 
effects of this proposed rule are to 
provide essential fisheries data, 
including bycatch data, needed to 
improve management of the fishery and 
to control access to the fishery. 


DATES: Written comments on this 
proposed rule must be received no later 
than 5 p.m., eastern time, on May 22, 


“2006. 


ADDRESSES: You may submit comments 
on the proposed rule’by any of the 
following methods: 

e E-mail: 0648- 
AS15.Proposed@noaa.gov. Include in 
the subject line of the e-mail comment 
the following document identifier: 
0648-AS15. 

e Federal e-Rulemaking Portal: http:// 
www.regulations.gov. Follow the. 
instructions for submitting comments. 

e Mail: Steve Branstetter, Southeast 
Regional Office, NMFS, 263 13t® 
Avenue South, St. Petersburg, FL 33701. 

Fax: 727-824-5308. 

Copies of Amendment 13, which 
includes an Environmental Assessment, 
an Initial Regulatory Flexibility ; 
Analysis (IRFA), and a Regulatory 
Impact Review, may be obtained from — 
the Gulf of Mexico. 

Comments regarding the burden-hour 
estimates or other aspects of the 
collection-of-information requirements | 


- contained in this proposed rule may be 


submitted in writing to Jason Rueter at 
the Southeast Regional Office address 
(above) and to David Rostker, Office of 
Management and Budget (OMB), by e- 
mail at David__Rosker@omb.eop.gov, or 
by fax to 202-395-7285. 

FOR FURTHER INFORMATION CONTACT: 
Steve Branstetter, telephone: 727—551- 
5796; fax: 727-824-5308; e-mail: 
Steve.Branstetter@noaa.gov. 


SUPPLEMENTARY INFORMATION: The 
shrimp fishery in the Gulf of Mexico is 


-- managed under the FMP. The FMP was 


prepared by the Council and is 
implemented under the authority of the 
Magnuson-Stevens Fishery 


. Conservation and Management Act 


(Magnuson-Stevens Act) by regulations 
at 50 CFR part 622. 


Amendment 13 
Royal Red Shrimp Permit Endorsements 


For a person aboard a vessel to fish for 
royal red shrimp in the Gulf of Mexico 
EEZ or possess royal red shrimp in or 
from the Gulf of Mexico EEZ, this rule 
would require that a valid commercial 
vessel permit endorsement for royal red — 


‘shrimp be issued to the vessel and be on 


board. Note that this would be in 
addition to the requirement to have a. 
Federal commercial vessel permit for 
Gulf shrimp. 

An owner of a vessel who desires a 
commercial vessel permit endorsement 
for royal red shrimp would be required 
to obtain a permit application form from 
and submit it to the Regional 
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Administrator (RA), Southeast Region, 
NMFS. Information on the application 
form would consist of the standard 
information and documentation q 
required for commercial vessel permits | 
issued by the RA, as specified at 50 CFR 
622.4(b)(3). There would be no earned 
income or landing requirements for. 
these permit endorsements. Royal red 
shrimp permit endorsements would be 
required in the fishery 150 days after 
any final rule containing the 
requirement for permit endorsement is 
published. This time period is 
considered adequate for vessel owners 
currently in the fishery to obtain, 
complete, and submit applications and 
for the RA to process the applications 
and issue permits. 

As specified at 50 CFR 622.4(d), a fee, 
calculated in accordance with the 
procedures of the NOAA Finance * 
Handbook, would be charged for each 
application for a permit endorsement or 
written request for replacement of a 
permit endorsement. The applicable fee 
would be specified on the application 
form. 

Information from permit endorsement 
applications would provide data on the 
universe of vessels in the fishery. Such 
data, in combination with the proposed 
requirement for the submission of catch 
and effort reports and the proposed 
requirement for vessels to carry 
observers, when requested, would 
comprise part of the program to monitor 
and assess bycatch, including protected 
resources, in the Gulf of Mexico slirienp 

fisheries. 


Commercial Shrimp Vessel Permit 
Moratorium 


There is excess harvesting capacity in 
the shrimp fishery in the Gulf of 


Mexico, and fewer vessels could harvest ° 


the available shrimp resources at a more 
profitable level. The Gulf shrimp fishery 
has.recently experienced economic 
losses leading to an exodus of vessels 
from the fishery. The number of vessels 
in-the offshore shrimp fleet is expected | 
to continue declining, but, at some 
point, the fishery will again become 
profitable for the remaining 

participants. There is a need to prevent 
new effort from then entering the fishery 
and negating or at least lessening ) 
profitability in the future. Thus, this 
proposed rule proposes to establish a 
10-year moratorium on the issuance of. 
Federal commercial shrimp vessel 
permits for the shrimp fishery in the 
Gulf EEZ. 

The moratorium would begin on the 
effective date of afty final rule that 
would implement Amendment 13. 

_ Beginning 150 days after the effective 
date of any final rule that would 


implement Amendment 13, the only 
valid commercial vessel permits for Gulf 
shrimp would be those issued under 
this proposed moratorium. As of that 
date, a commercial vessel moratorium 
permit for Gulf shrimp would be 
required to fish for or possess Gulf 
shrimp from the EEZ. Permits issued 
under the moratorium would be fully 
transferable, with or without sale of the 
vessel, allowing permittees the 
flexibility to enter or exit the fishery as 
they choose. 


Eligibility for a Moratorium Permit 


Under the proposed moratorium, 
eligibility for a commercial vessel 
moratorium permit for Gulf shrimp 


- would be limited to a person who— 


(1) Owns a vessel that was issued a 
Federal commercial vessel permit for 
Gulf shrimp on or before December 6, 
2003; or 

(2) On or before December 6, 2003, 
owned a vessel that was issued a 
Federal commercial vessel permit for 
Gulf shrimp and, prior to the date of 
publication of any final rule that 
implements Amendment 13, owns a 
vessel with a Federal commercial permit 
for Gulf shrimp that is equipped for 
offshore shrimp fishing and is at least 5 
net tons (4.54 metric tons). 

NMFS’ permit records are the sole 
basis for determining eligibility based 
on permit history. An applicant who 
believes he/she meets the permit 
eligibility criteria based on ownership of 
a vessel under a different name, e.g., as 
may have occurred when ownership has 
changed from individual to corporate or 
vice versa, must document his/her 
continuity of ownership. 

December 6, 2003, is the date the 
Council previously established (68 FR 
22667, April 29; 2003) asa possible _ 
control date if access to the fishery was 
limited at a future date. Eligibility 
criterion (1) above addresses a current 
owner of a vessel that was permitted in 
the Gulf shrimp fishery on or prior to 
the control date. Eligibility criterion (2) 
above addresses a person who on or 
prior to the control date owned a vessel 
issued a Federal commercial vessel 
permit for Gulf shrimp; who may have 
subsequently lost ownership or use of 
the vessel through sale, repossession, 
sinking or major damage, etc.; and who 


_ obtains an appropriately permitted 


vessel prior to publication of the final 


‘ rule that would implement the proposed 


moratorium. 

NMFS estimates approximately 2,951 - 
vessels have been issued Gulf shrimp 
permits to date, and 285 of those would 
not meet the December 6, 2003, 


. qualifying criterion; thus, the number of 


permitted vessels under the moratorium 


would be 2,666. However, only 
approximately 45 of these excluded 
vessels are anticipated to be 
significantly impacted by the proposal. 
At least 126 of the 285 vessels were not 
known to be active in the fishery since 
2002. In addition, 87 of the active 
vessels were identified as operating 
entirely in state waters, and 27 of the 
remaining, active, non-qualifying 
vessels are small and potentially could 
continue fishing profitably in state 
waters. 


Moratorium Permit Requirement and 


_ Application Procedures 


A commercial vessel moratorium 
permit for Gulf shrimp would be 
required beginning 150 days after the 
effective date of any final rule that 
implements Amendment 13, and on that 
date, all previously issued open access 
commercial vessel permits for Gulf 
shrimp would be invalid. After that 
date, a person could not fish for or 
possess shrimp from the Gulf of Mexico 
EEZ without first obtaining a 
commercial vessel moratorium permit 
for Gulf shrimp. 

A person who desires a commercial 
vessel moratorium permit for Gulf 
shrimp would be required to submit an . 
application to the RA, Southeast Region, 
NMFS, postmarked or hand delivered 
no later than the date one year after the 
effective date of any final rule 
implementing Amendment 13. After 
that date, no applications for additional 
commercial vessel moratorium permits 
for Gulf shrimp would be accepted. This 
1-year period for receiving applications 
is longer than normal but is intended, in 
part, to provide additional time for 
potential applicants who may have been 
adversely affected by recent hurricanes 
in the Gulf of Mexico to apply. 
Application forms would be available 
from the RA. Failure to apply in a 
timely manner would preclude permit 
issuance even when the applicant 
otherwise meets the permit eligibility 
criteria. 

To facilitate the application process, 


_ NMFS will send preprinted applications 


to known qualifiers for which NMFS 
would have a valid address, i.e., current 
owners of vessels permitted on or prior 
to December 6, 2003. All other 
applicants must obtain-an application 
from the RA. Ultimately, it is the 
applicant’s responsibility to ensure that 
an application is obtained and 
submitted to NMFS prior to the 
application deadline. A person who 
believes he/she qualifies for a permit : 
but does not receive an application from 
NMFS within 45 days after the date of 
publication of any final rule 
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_ implementing Amendment 13 should 
request an application from the RA. 
As specified at 50 CFR 622.4(d), a fee, 
calculated in accordance with the 
procedures of the NOAA Finance 
Handbook, would be charged for each 
application for a permit or written 
request for transfer or replacement of a 
permit. The applicable fee would be 
specified on the application form. 


Recordkeeping and Reporting and 
Observer Requirements — 


The proposed rule would change the 
existing reporting requirements for the 
Gulf of Mexico shrimp fishery. Current 
regulations at 50 CFR 622.5(a)(1)(iii) 
require the owner or operator of a vessel 
that fishes for shrimp in the Gulf of 


Mexico EEZ or in adjoining state waters, | 


or that lands shrimp in an adjoining 
state, must provide information for any 
fishing trip, as requested by the Science 
and Research Director (SRD), Southeast . 
Fisheries Science Center, NMFS, 

- including, but not limited to, vessel 
identification, gear, effort, amount of 
shrimp, caught by species, shrimp 
condition (heads on/heads off), fishing 
areas and depths, and’person to whom 
sold. 

The proposed rule would revise these 
regulations to require all owners or 
operators of permitted vessels, in 
contrast to those selected by the SRD, to 
report annually their landings and their 
vessel and gear characteristics. An 
. Owner or operator of a vessel with a 
Federal commercial vessel permit for 
Gulf shrimp would be required to 
submit an annual Gulf Shrimp Vessel 
and Gear Characterization Form at the 
time of application for and renewal of 
a Gulf shrimp permit. Such owner or 
operator must also report the permitted 
vessel’s total annual shrimp landings 
and value, by species, on a form 
provided by the SRD. 

By requiring all vessels to report 
landings and vessel/gear information, 
NMFS and the Council would be better 
able to estimate effort and bycatch and 
stratify the universe of vessels’ catches 
into different classes or categories 
should the need arise in the future to 
cap or reduce fishing effort. Compliance 
with the proposed reporting 
requirements would be a condition for 
renewing a Federal shrimp vessel 
permit, and submission of the Gulf 
Shrimp Vessel and Gear 
Characterization Form would also be a 
requirement for issuance of a Federal 
shrimp vessel permit. NMFS would 
provide the Gulf Shrimp Vessel and 
Gear Characterization Form with all 
permit applications or renewal 
applications. 


The proposed rule would also 
establish a standardized method to . 


regularly monitor, report, and estimate 


the bycatch in the shrimp fishery of the 
Gulf of Mexico, in compliance with 
§ 303(a)(11) of the Magnuson-Stevens 
Act. The proposed rule would require 
owners and operators of permitted 
vessels, if selected by the SRD, to install 
electronic logbooks (ELBs) provided by 
NMFS, and to carry NMFS-approved 
observers on trips selected by the SRD. 
The ELB automatically records vessel 
position information over time from 
which conclusions can be drawn _ 
regarding vessel activity, e.g., the vessel 
is trawling, stopped, or transiting. The 
ELB program would be initiated by the 
SRD sending letters to selected owners 
or operators of permitted shrimp vessels 
advising them of their obligation to 
participate in the ELB program. In 
cooperation with the selected owner or 
operator, NMFS would arrange to meet 


at the selected vessel to allow NMFS 


staff or an authorized representative to 
install the ELB on the vessel and to 
collect basic vessel and gear information 
(e.g., size and number of shrimp trawls 
and type of bycatch reduction device 
and turtle excluder device) that would 
later be correlated with the ELB 
information. At intervals determined by 
the SRD, the ELB memory unit would be 
removed and provided to the SRD. The 
owner or operator could either mail the 
memory unit to the SRD or arrange for 
a NMFS or state port agent to collect the’ 
unit. The ELB program would 
supplement existing post-trip interview 
data and is intended to better estimate 
the amount and location of effort 
occurring during a trip. 

Bycatch in the fishery would then be . 
estimated from a second sampling 
program placing observers aboard 


_ selected shrimp vessels. NMFS would 


use total effort estimates based on best 
available scientific information to 
extrapolate observer-collected data into 


overall estimates of total annual finfish ~ 


and invertebrate bycatch. 


Non-Regulatory Actions Contained in 
Amendment 13 


In addition to the regulatory actions 
described above, Amendment 13 
contains non-regulatory actions 
establishing or revising biological 
reference points (BRPs) and stock 
determination criteria (SDCs). The 
Magnuson-Stevens Act requires each 
FMP to define BRPs in the form of 
maximum sustainable yield (MSY) and 
optimum yield (OY), and to specify 
objective and measurable criteria for 
identifying when the fishery is 
overfished and/or undergoing 
overfishing. These SDCs include a 


minimum stock size threshold (MSST) 
and a maximum fishing mortality 
threshold (MFMT). Together, these four 
parameters (MSY, OY, MSST, and 
MFMT) are intended to provide fishery 
managers with the tools to measure the 
status and performance of each stock in 
the fishery management unit. The 
overfishing and overfished definitions 
for penaeid (brown, white, and pink) 
shrimp stocks, and the MSY and OY 
definitions for the royal red shrimp 
stock, were approved by NMFS in 
January 2000 as part of the Council’s 
Generic Sustainable Fisheries Act 
Amendment. Appropriate definitions of 
overfishing and the overfished 
condition for royal red shrimp, as well 
as MSY and OY definitions for the 


penaeid shrimp stocks are needed. 


Approval of Amendment 13 would give 
effect to the following actions. 


Biological Reference Points (BRPs) uk 
Penaeid Shrimp 


MSY is considered to be the largest 
long-term average catch that can be 
taken continuously from a stock under 
prevailing ecological and environmental 
conditions. Current data gaps preclude 
the estimation of biomass at MSY 
(Busy). However, in accordance with 
the Magnuson-Stevens Act’s National 
Standard Guidelines, for annual stocks 
like penaeid shrimp, it is appropriate to 
establish an MSY control rule based on 
maintaining a constant level of 
escapement (parent stock) each year that 
will produce sufficient recruits to 
maintain harvest at its historical levels. 
This approach relates MSY in terms of 
catch to a quantifiable level of 
escapement in each stock, where a 
proxy for Bmsy is established as the 
minimum parent stock size known to 
have produced MSY the following year. 
MFMT, as a fishing mortality that drives 
the stock below Bmsy in a given year 


_when exceeded, would indicate 


overfishing. MSST, or the overfished 
level, would represent a biomass level 
lower than 0.5*Bmsy (i.e., one-half the 
parent stock size or other proxy). In 
other words, this would be an MSY 
control rule that relied on constant 
escapement of Busy. The Council’s 
approved definitions of the overfishing 
level for each of the penaeid species in 
terms of a parent stock level are as 


“follows, and an overfished condition is 


one-half of these parent stock levels: 

¢ Brown Shrimp - 125 million 
individuals, age 7+ months during the 
November through February period. 

¢ White Shrimp - 330 million 
individuals, age 7+ months during the 
May through August period. 
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¢ Pink Shrimp - 100 million 
individuals, age 5+ months during the 
July through June year. 


Based on these approved definitions, 
Amendment 13 proposes to revise the 
definitions of MSY and OY for penaeid 
shrimp, reflecting the yield that will 
maintain parent stock levels above 
MSST. MSY for the penaeid shrimp 
stocks would be defined by the lowest 
and highest landings taken annually 
from 1990-2000 not resulting in 
recruitment overfishing. OY would be 
defined as a yield equal to MSY. MSY 
for the brown shrimp stock would be 67 
to 104 million Ib (30.4 to 47.2 million 

_ kg) of tails. MSY for the white shrimp 
stock would be 35 to 71 million lb (15.9 
to 32.2 million kg) of tails. MSY for the 
pink shrimp stock would be 6 to 19 
million lb (2.7 to 8.6 million kg) of tails. 


Stock Status Determination Criteria for 
Royal Red Shrimp 


The Council’s approved definition of 
.MSY and OY for royal red shrimp is a 
catch between 392,000 and 650,000 Ib 
(177,808 and 294,835 kg) of tails, 
annually. Based on these existing BRPs, 
the Council is proposing new 
definitions for overfishing (MFMT) and 
the overfished condition (MSST). 
MFMT for royal red shrimp would be 
defined as a fishing mortality rate (F) 
resulting in an annual catch exceeding 
MSY for 2 consecutive years. The royal 
red shrimp stock would be considered 
overfished when its spawning stock 
biomass is less than 50 percent of Busy. 
Specific data, such as the parent stock 
data available for penaeid shrimp, are 
not available for the royal red shrimp 
fishery. Only catch and limited effort 
information is available. However, with 
the proposed limited entry program and 
reporting requirements of this 
amendment and rule, a time series of 
data regarding the royal red shrimp 
fishery would be compiled. Until those 
data are robust enough to be used in 
further modifying the BRPs and SDCs, 
the Council has proposed to revise its 
existing SDCs based on catch, in 
accordance with Technical Guidelines 
recommendations. 


Changes Proposed by NMFS 


In 50 CFR 622.4(g)(1), NMFS is 
proposing to modify the procedures for 
transfers of all permits, licenses, and 
endorsements to require that the seller 
have the appropriate transfer documents 
notarized. This proposed revision is 
intended to strengthen verification of 
the authenticity of changes in 
ownership related to transfers of 
permits, licenses, and endorsements. 


Classification 


- At this time, NMFS has not 
determined that Amendment 13 is 
consistent with the Magnuson-Stevens 
Act and other applicable laws. NMFS, 
in making that determination, will take 
into account the data, views, and 
comments received during the comment 
periods on Amendment 13 and this 
proposed rule. 

This proposed rule has been 
determined to be significant for 
purposes of Executive Order 12866. 

NMFS prepared an IRFA, as required 
by section 603 of the Regulatory 
Flexibility Act, for this proposed rule. 
The IRFA describes the economic 
impact this proposed rule, if adopted, 
would have on small entities. A 
description of the action, why it is being 
considered, and the legal basis for this 
action are contained at the beginning of 
this section in the preamble and in the 
SUMMARY section of the preamble. A 
summary of the IRFA follows. 

This proposed rule would: (1) Require 
participants in the royal red shrimp 
fishery to obtain a royal red shrimp 
endorsement to the existing commercial 
shrimp vessel permit; (2) define 
biological reference points and status 
determination criteria for the royal red 
and penaeid shrimp stocks; (3) establish 
a standardized bycatch reporting 
methodology by requiring a sample of 
permitted vessels to carry electronic 
logbooks (ELBs) and/or observers upon 
request; (4) require all permitted vessels 
to submit a vessel and gear 
characterization form on an annual 
basis; (5) establish a moratorium on the 
issuance of new Federal Gulf shrimp 
vessel permits based on the December 6, 
2003, control date; and (6) require all 
permitted vessels to report and certify 
their landings. 

The purpose of the proposed rule is 
to: Establish status determination 
criteria for penaeid (brown, white, and 
pink) and royal red shrimp stocks; 
enhance the collection of information; 
improve estimates of effort and bycatch 
in the fishery; and promote economic 
stability by reducing permit speculation 
and increasing vessel owners’ flexibility 
to enter and exit the Gulf shrimp 
fishery. 

No duplicative, overlapping, or 
conflicting Federal rules have been 
identified. 

It is estimated that 2,951 small 
entities will be affected by the proposed 
rule. This estimate represents the 
number of vessels that obtained a Gulf 
shrimp permit with an effective date on 
or before May 2, 2005. Certain actions 
would apply to all permitted vessels, 


while others would only apply to a 


subset of those permitted vessels. The 
actions specific to the royal red shrimp 
fishery would affect 15 small entities at 
most, though all but one of these entities 
is included in the see 4c group of 2,951. 

The average annual gross revenue per 
permitted vessel is estimated to be 
$100,477, with a range of $0 to 
$473,564. This wide range illustrates a 
high degree of heterogeneity between 
permitted vessels with respect to their 
gross revenues. Further, gross revenue 
earned from the various fisheries these. 
entities operate in differs considerably 
between vessels. On average, permitted 
vessels rely on the Gulf food shrimp 
fishery for nearly 79 percent of their 
gross revenues. Therefore, most 
permitted vessels have a relatively high 
degree of dependency on the Gulf food 
shrimp fishery. However, some 
permitted vessels are inactive or 
“latent” and appear to have no reliance 
on the Gulf food shrimp fishery. 
“Small” vessels (vessels less than 60 ft 
(18.3 m) in length) generate lower gross - 
revenues on average ($30,568) relative 
to “large” vessels (vessels of 60 ft (18.3 
m) or more in length) ($132,890). The 
range of gross revenues for large vessels 
is $0 and $473,564, while that of small 
vessels is $0 and $246,391. All royal red 
shrimp vessels fall into the “large” 
vessel category. 

The fleet of permitted vessels is much 
more homogeneous with respect its 
physical characteristics, though some 
differences do exist. On average, small 
vessels are smaller in regards to almost 
all of their physical attributes (e.g., they 
use smaller crews and fewer and smaller 
nets, have less engine horsepower and 
fuel capacity, etc.). Small vessels are 
also older on average. Large vessels also 
tend to be steel-hulled. Conversely, 
fiberglass hulls are most prominent 
among small vessels, although steel and 
wood hulls are also common. Nearly 
two-thirds of the large vessels have 
freezing capabilities, while few small 
vessels have such equipment. Small 
vessels rely on ice for refrigeration and 
storage, although more than one-third of 
large vessels also rely on ice. Some 
vessels are.so small that they rely on 
live wells for storage. 

An important difference between 
large and small vessels is with respect 
to their dependency on the food shrimp 
fishery. The percentage of gross 
revenues from food shrimp landings is 
nearly 87 percent for large vessels, but 
only slightly more than 61 percent for 
small vessels. Thus, on average, large 
vessels are more dependent than their 
smaller counterparts on the food shrimp 
fishery. However, dependency on food 
shrimp is much more variable within 
the small vessel sector than the large 
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vessel sector. That is, many small 
vessels are quite dependent on food 
shrimp landings, while others show 
little, if any, dependency. 

When examining the distribution of 
gross revenues across vessels, of the 
2,951 permitted vessels, 554 vessels did 
not have any verifiable Gulf food shrimp 
landings in 2002. Large and small 
vessels comprised approximately 75 
percent and 25 percent of the active 
group. Small vessels represented a 
majority (53 percent) of the inactive 
group. If inactive or “‘latent”’ vessels are 
removed from consideration, for the 
permitted group as a whole, 
dependency on Gulf shrimp revenues 
increases to more than 97 percent. For 
large vessels, dependency on Gulf 
shrimp revenues increased to nearly 98 
percent. Consistent with the statistics 
above, when the inactive vessels are 
removed from consideration, the change 
in dependency on Gulf shrimp revenues 
is most dramatic for the small vessels, 
with nearly 94 percent of their gross 
revenues coming from Gulf shrimp 
landings. 

According to the most recent 
projections, on average, both small and 
large vessels are experiencing 
significant economic losses, ranging 
from a -27 percent rate of return in the 
small vessel sector to a -36 percent rate 
of return in the large vessel sector, or 
-33 percent on average for the fishery as 
a whole. Therefore, almost any but the 
most minor additional financial burden 
would be expected to generate a 
significant adverse impact on directly 
affected vessels and potentially hasten 
additional exit from the fishery. 

_ The Small Business Administration 
defines a small business that engages in 
commercial fishing as a firm that is 
independently owned and operated, is 
not dominant in its field of operation, 
and has annual receipts up to $3.5 
million per year. There are insufficient 
data regarding potential ownership 
affiliation between vessels to identify 
whether an individual entity controls 
sufficient numbers of vessels to achieve 
large entity status. Therefore, it is 
assumed that each vessel represents a 
separate business entity and, based on 
the revenue profiles provided above, all 
entities in the Gulf of Mexico shrimp 
fishery are assumed to be small entities. 
Because all permitted vessels would be 
directly affected by one or more of the 
proposed actions in this proposed rule, 
and because all vessels are considered 
to be small entities, the proposed rule 
- will affect a substantial number of small 
entities. However, as explained below, 
the vast majority of these vessels will 
not be impacted under the most 
significant actions. 


The determination of significant 
economic impact can be ascertained by 
examining two issues: 
disproportionality and profitability. The 
disproportionality question is: will the 
regulations place a substantial number 
of small entities at a significant 
competitive disadvantage to large 
entities? Even though there is 
considerable diversity among the 
permitted vessels with respect to 
physical and operational characteristics, 
all entities are considered to be small 
entities, and therefore 
disproportionality of impacts between 
large and small éntities is not an issue. 

he profitability question is: will the 
regulations significantly reduce profit 
for a substantial number of small 
entities? According to the most recent 
projections, on average, both small and 
large vessels are experiencing 
significant economic losses, ranging 
anywhere from a -27 percent rate of 
return in the small vessel sector to a -36 
percent rate of return in the large vessel 
sector, or -33 percent on average for the 
fishery as a whole. Therefore, almost 
any but the most minor additional 
financial burden would be expected to 
significantly reduce profit because 
profits are negative, on average, 
throughout the fishery. 

The royal red shrimp endorsement 
requirement would result in an 
additional cost of $20 to the vessels 
operating in this fishery. This is a 
minimal cost and would not 
significantly reduce profit for the 


vessels operating in this fishery. 


The actions, which define biological 
reference points and establish status 
determination criteria definitions for the 
royal red and penaeid shrimp stocks, 
require a sample of permitted vessels to 
carry electronic logbooks (ELBs) and/or 
observers upon request, require all 
permitted vessels to submit a vessel and 
gear characterization form on an annual 
basis, and require all permitted vessels 
to report and certify their landings, 
would not affect vessel profitability 
because they impose no direct financial 
costs. NMFS expects to cover all direct 
financial costs associated with the ELB 
and observer programs. 

However, it should be noted that the 
reporting requirements will likely 
impose a minimal opportunity cost by 
imposing time burdens. Specifically; the 
requirement for all permitted vessel 
owners to submit a vessel and gear 
characterization form will generate a 
time burden of approximately 30 
minutes per permitted vessel. According 
to the Bureau of Labor Statistics (BLS), 
the average wage of first line 
supervisors/managers in the fishing, 
forestry, and farming industries was 


$18.14 per hour as of May 2003, which 
is the most currently available : 
information. Therefore, the form would 
create an annual opportunity cost of 
approximately $9 per vessel. 
Additionally, all permitted vessels will 
be required to submit their landings 
information to NMFS. This information 
could be included on either the vessel 
and gear characterization form or the 
existing permit application form 
without any significant increase in the 
estimated time burdens associated with 
either form. 

The single action that could impose 
significant costs and, thereby, 
significantly reduce the profitability of 
the affected small entities is the permit 
moratorium. The proposed rule limits 
participation to those vessels meeting 
the December 6, 2003, control date. Of 
the 2,951 permitted vessels, 285 vessels 
did not obtain their permits by the 
control date and, therefore, would not 
be issued a moratorium permit. 
However, according to the best available 
data, of those 285 vessels, 126 were not | 
active in the Gulf shrimp fishery (EEZ 
or state waters), and an additional 87 
vessels were determined to operate 
exclusively in state waters. It is, 
therefore, concluded that these 213 
vessels will not experience direct and 
adverse financial impacts as a result of 
losing their permits. The remaining 72 
vessels, of which 45 are large and 27 are 
small, were active in the EEZ and 
therefore would experience direct and - 
adverse financial impacts. 

Assuming these 72 vessels would 
only lose their shrimp landings and 
gross revenues from the EEZ (i.e., they 
continue their shrimping operations in 
state waters), they would face revenue 
losses ranging between 0.8 percent and 
100.6 percent of their gross revenues, 
with an average loss of 49.3 percent per 
vessel. The large vessels will face a 
larger revenue loss on average (54.3 
percent) than the small vessels (29.6 
percent). However, if the small vessels 
shift their effort entirely into state 
waters and the large vessels exit the 
Gulf shrimp fishery instead, then only 
the 45 large vessels would experience a 
loss in landings and gross revenues, 
although that loss would be 100 percent 
of their gross revenues. On the other 
hand, because the permits would be 
fully transferable under the proposed 
rule, these 72 vessels may be able and 
willing to purchase a permit from a 
permitted vessel in order to continue 
current operations. Given an estimated 
permit purchase price of $5,000, this 
cost would represent 5.7 percent of 
these vessels’ average gross revenues. 
Thus, in the current, adverse economic 
climate in the Gulf shrimp fishery, 


A 
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regardless of which behavioral 
assumptions are made, profits would be 
significantly reduced for the 45 to 72 
directly affected vessels that would not 
qualify for a moratorium permit under 
the proposed rule. 

Two alternatives, including the no 
action alternative, were considered to 
the proposed requirement for a royal red 
shrimp endorsement to the Gulf shrimp 
permit. One alternative would have . 
created a separate royal red shrimp 
permit. Although the direct cost of a 
separate royal red shrimp permit would 
be the same as for a royal red shrimp 
endorsement to the Gulf shrimp permit, 
at least for participants that also possess 
a Gulf shrimp permit ($20), this 
alternative would have eliminated the 
relationship between participation in 
the royal red shrimp fishery and 
possession of a Gulf shrimp permit. As 
a result, vessels that did not qualify 
under the proposed permit moratorium 
action and vessels from other fisheries 
would be able to obtain royal red ; 
shrimp permits, though at a higher cost 
of $50 per permit, and, thereby, 
potentially introduce greater instability 
in the royal red shrimp fishery. Stable 
participation is particularly important 
in the royal red shrimp fishery because 
- it is managed under a hard quota of 
392,000 lb (177,808 kg). The no action 
alternative would not have met the 
Council’s objective of creating a readily 
available means to identify participants 
and operations in the royal red shrimp 
fishery. 

A total of nine alternatives, including 
three no action alternatives, were 
considered for the establishment of a 
standardized bycatch reporting 
methodology portion of the proposed 
rule. In general, the alternatives not 
included in the proposed rule would 
have either not met required mandates, 
imposed greater reporting and record 
keeping burdens, or not met the 
Council’s objectives. 

Two alternatives to the proposed rule 
would have required paper logbooks. 
Paper logbooks can impose significant 
impacts on small entities. Assuming a 
time burden of 10 minutes per daily 
form, and an average of 182 days at sea 
per vessel per year, the average annual 
time burden per vessel would be 
approximately 30.33 hours. From an 
economic perspective, even though 
there is no direct cash expense from a 
paper logbook program, there is an 
opportunity cost associated with any 
time burden created by additional 
reporting requirements. As previously 
noted, opportunity cost is approximated 
using the average wage or salary of the 
affected persons, who in this case would 
be the vessel owners and captains as 


they would be responsible for 
submitting the logbook forms. Using the 
average wage of first line supervisors/ 
managers in the fishing, forestry, and 
farming industries, which was $18.14 as 
of May 2003 according to the BLS, the 
average annual opportunity cost per 
vessel of a paper logbook reporting 
requirement would be approximately 
$550.19 ($18.14/hour * 30.33 hours). If 
only a sample of vessels were selected 
to report, which was also considered but 
not proposed, then the opportunity cost 
would be proportionally less and 
dependent on the chosen sampling rate 
for the fishery as a whole, but still 
$550.19 annually per vessel. 

An alternative to the proposed ELB 
requirement would have required all 
permitted vessels to use ELBs rather 
than a statistically valid sample. 
Requiring all vessels to use ELBs would 
have increased the costs and burden of 
the program relative to the proposed 
rule. Given that the proposed rule does 
not require paper logbooks, selecting the 
no action alternative for ELBs would 
have resulted in the Council’s objective 
of improving estimates of effort and 
bycatch in the Gulf shrimp fishery not 
being met. 

An alternative to the proposed 
observer program would have utilized 
the existing voluntary observer program. 
However, such a system does not 
provide for a statistically valid sample 
of the fishery and provides no authority 
to ensure adequate representation. Thus, 
this alternative would not meet the 
Council’s objective of improving 
estimates of effort and bycatch in the 
Gulf shrimp fishery. Given that Section 
303(a)(11) of the Magnuson-Stevens Act 
requires the establishment of a 
standardized bycatch reporting © 
methodology, and bycatch data can only 
be practically collected by observers in 
this fishery, the no action alternative 
would cause the Council to not be in 
compliance and, thus, was not © 
proposed. 

Two alternatives, including the no 
action alternative, were considered to 
the proposed vessel and gear 
characterization form requirement. The 
no action alternative and the alternative 
to require only a sample of permitted 
vessels to submit the vessel and gear 
characterization form would have 
reduced the minimal opportunity cost 
associated with the form. However, 
because ELBs do not collect gear 
information, and the ELB and observer 
programs require certain census level 
information to ensure that statistically 
valid samples are selected, both 
alternatives would not have met the 
Council’s objective of improving 


estimates of effort and bycatch in the 
Gulf shrimp fishery. 

One alternative was considered to the 
requirement for all vessels to report and 
certify their landings to NMFS. This 
alternative would have continued 
NMFS’ current practice of only having 
selected vessels as opposed to all 
vessels individually report their 
landings information. Maintaining this 
current practice would severely limit 
the Council’s ability to determine 
whether permitted vessels are active in 
the fishery and the extent of that 


’ participation. In turn, this lack of 


information would significantly hamper 
the Council’s ability to potentially 
develop alternatives for long-term effort 
management in the fishery in the future, 
which is inconsistent with the Council’s 
objectives. 

Including the no action alternative, 
three alternatives were considered to the 
proposed permit moratorium. The no 
action alternative would not achieve the 
Council’s objective of promoting 
economic stability by reducing permit 
speculation and increasing vessel 
owners’ flexibility to enter and exit the 
Gulf shrimp fishery. 

Another alternative would have used 
a qualification date of May 18, 2004, 
rather than a December 6, 2003, control 
date. Under this alternative, the number 
of non-qualifying vessels would be 161, 
which is 124 fewer vessels than under 


-the proposed rule. Of those 161 vessels, 


68 vessels were not active in the Gulf 
shrimp fishery and 46 operated in state 
waters only according to the best 
available data. Thus, it is concluded that 
these 114 vessels’ profits would not 
have been affected under this 
alternative. Assuming that the 
remaining 47 vessels would lose all 
their landings and gross revenues from 
the EEZ, losses per vessel would range 
between 0.9 percent and 100.0 percent 
of their gross revenues, with an average 
loss in gross revenues of 48.4 percent. 
Contrariwise, if it is assumed that small 
vessels shift their operations into state 
waters and large vessels exit the fishery, 
then only the 26 large vessels would be 
directly impacted. For these vessels, 
they would lose 100 percent of their 
gross revenues. However, because the 
permits would be fully transferable 
under this alternative, the 47 vessels 
that have been active in the EEZ may be 
able and willing to purchase a permit 
from a qualifying vessel in order to 
continue current operations. Given an 
estimated permit purchase price of 
$5,000, this cost would represent 5.2 
percent of these vessels’ average gross 
revenues. Although this alternative 
would generate somewhat less adverse 
economic impacts relative to the 
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proposed action, it would also allow for 
a higher number of latent or speculative 
permit holders, which is contrary to the 
Council’s objectives. 

Another alternative would have 
allowed all vessels that possessed: a 
valid permit within one year of the 
publication date of the final rule 
implementing these actions to qualify 
for a moratorium permit. Because the 
date of the final rule’s publication is 
presently unknown, it was assumed that 
all vessels that possessed a permit on at 
least one day during the current 
calendar year would qualify under this 
alternative. Thus, using this 
assumption, 347 vessels would be 
denied a moratorium permit under this 
alternative according to currently 
available information. Of those 347 
vessels, 88 were not active in the Gulf 
shrimp fishery, and 72 only operated in 
state waters. Thus, it is concluded that 
these 160 vessels’ profits would not 
have been affected under this 
alternative. The other 187 vessels were 
active in the EEZ and thus would have 
been directly impacted. Specifically, 
assuming these vessels would lose all 
their landings and gross revenues from 
the EEZ, the percentage losses in gross 
revenues would range from 0.2 percent 
to 100.0 percent, with an average loss of 
* 71.8 percent. If it is assumed that small 
vessels shift their operations into state 
waters and large vessels exit the fishery, 
then only the 168 large vessels would be 
directly impacted. These 168 large 
- vessels would lose 100 percent of their 
gross revenues. However, because the 
permits would be fully transferable 
under this alternative, the 187 vessels 
active in the EEZ may be able and 
willing to purchase a permit from a 
qualifying vessel in order to continue 
current operations. Given an estimated 
permit purchase price of $5,000, this 
cost would represent 4.3 percent of 
these vessels’ average gross revenues. 
However, if all the owners of these 187 
vessels were to renew their permits 
prior to the publication of the final rule, 
then none of these vessels would be 
impacted under this alternative. 
Although this alternative could 
potentially generate less adverse 
economic impacts than the proposed 
rule, based on currently available 
information, it is more likely that it 
would generate greater adverse 
economic impacts. Furthermore, 
because this alternative would continue 
to allow individuals to apply for and 
receive valid permits until the 
publication of the final rule, it could 
also lead to a considerably higher 
number of latent or speculative permit 


holders, which is contrary to the 
Council’s objectives. 


This proposed rule contains 
collection-of-information requirements 
subject to the PRA--namely, 
requirements for: (1) Application for a 
royal red shrimp endorsement; (2) 
electronic logbook installation and data 
downloads; (3) notification for observer 
placement prior to a trip; (4) vessel and 
gear characterization form; and (5) 
submission of landings data. These 
requirements have been submitted to 
OMB for approval. The public reporting 
burdens for these collections of 
information are estimated to average 20 
minutes, 31 minutes, 4 minutes, 20 
minutes, and 5 minutes per response for 
items (1), (2), (3), (4), and (5), 
respectively. These estimates of the 
public reporting burdens include the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collections of information. Public 
comment is sought regarding: Whether 
these proposed collections of 
information are necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
the accuracy of the burden estimates; _ 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collections of information, 
including through the use of automated 
collection techniques or other forms of 
information technology. Send comments 
regarding the burden estimates or any 
other aspect of the collection-of- 
information requirements, including 
suggestions for reducing the burden, to 
NMFS and to OMB (see ADDRESSES). 


Notwithstanding any other provision 
of law, no person is required to respond 
to, nor shall a person be subject to a 
penalty for failure to comply with, a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act (PRA), unless that 
collection of information displays a 
currently valid OMB control number. 


List of Subjects in 50 CFR Part 622 


Fisheries, Fishing, Puerto Rico, 
Reporting and recordkeeping 
requirements, Virgin Islands. 


Dated: March 30, 2006. 
James W. Balsiger, 


Acting Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 


For the reasons set out in the 
preamble, 50 CFR part 622 is proposed 
to be amended as follows: 


PART 622—FISHERIES OF THE 
CARIBBEAN, GULF, AND SOUTH 
ATLANTIC 


1. The authority citation for part 622 
continues to read as follows: 


Authority: 16 U.S.C. 1801 et seq. 


2. In § 622.4, paragraphs (a)(2)(xi) and 
(g)(1) are revised, and paragraph (s) is 
added to read as follows: 


§622.4 Permits and fees. 
(a) 
2 
(xi) Gulf shrimp fisheries—({A) Gulf 
shrimp permit. For a person aboard a 
vessel to fish for shrimp in the Gulf EEZ 
or possess shrimp in or from the Gulf 
EEZ, a commercial vessel permit for 
Gulf shrimp must have been issued to 
the vessel and must be on board. See 
paragraph (s) of this section regarding a 
moratorium on commercial vessel 
permits for Gulf shrimp and the 
associated provisions. See the following 
paragraph, (a)(2)(xi)(B) of this section, 
regarding an additional endorsement 
requirement related to royal red shrimp. 
(B) Gulf royal red shrimp 
endorsement. Effective 150 days after 
the effective date of the final rule 
implementing the moratorium under 
paragraph (s) of this section, for a 
person aboard a vessel to fish for royal 
red shrimp in the Gulf EEZ or possess 
royal red shrimp in or from the Gulf 
EEZ, a commercial vessel permit for 
Gulf shrimp with a Gulf royal red 
shrimp endorsement must be issued to 
the vessel and must be on board. 
* * * * * 
) 


(1) Vessel permits, licenses, and 
endorsements and dealer permits. A 
vessel permit, license, or endorsement 
or a dealer permit issued under this 
section is not transferable or assignable, 
except as provided in paragraph (m) of 
this section for a commercial vessel 
permit for Gulf reef fish, in paragraph 
(n) of this section for a fish trap 
endorsement, in paragraph (0) of this 
section for a king mackerel gillnet 
permit, in paragraph (p) of this section 
for a red snapper license, in paragraph 
(q) of this section for a commercial 
vessel permit for king mackerel, in 
paragraph (r) of this section for a charter 
vessel/headboat permit for Gulf coastal 
migratory pelagic fish or Gulf reef fish, 
in paragraph (s) of this section for a 
commercial vessel moratorium permit 


for Gulf shrimp, in § 622.17(c) for a 


commercial vessel permit for golden 
crab, in § 622.18(e) for a commercial 
vessel permit for South Atlantic 
snapper-grouper, or in § 622.19(e) for a 
commercial vessel permit for South 
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Atlantic rock shrimp. A person who 
acquires a vessel or dealership who 
desires to conduct activities for which a 
permit, license, or endorsement is 
required must apply for a permit, 
license, or endorsement in accordance 
with the provisions of this section. If the 
acquired vessel or dealership is 
‘currently permitted, the application 
must be accompanied by the original 
permit and a copy ofa signed bill of sale 
or equivalent acquisition papers. In 
those cases where a permit, license, or 
endorsement is transferable, the seller 
must sign the back of the permit, 
license, or endorsement and.have the 
signed transfer docuntent notarized. 

* * * * * 

(s) Moratorium on commercial vessel 
permits for Gulf shrimp. The provisions 
of this paragraph (s) are applicable ~ 
through the date that is 10 years after 
the effective date of the final rule that 
implements this moratorium. 

(1) Date moratorium permits are 
required. Beginning 150 days after the 
effective date of the final rule that 
implements this moratorium, the only 
valid commercial vessel permits for Gulf 
shrimp are those issued under the 
moratorium criteria in this paragraph 


(s). 


(2) Initial eligibility for a moratorium 
permit. Initial eligibility for a 
commercial vessel moratorium permit 
for Gulf shrimp is limited to a person 
who 


(i) Owns a vessel that was issued a 
Federal commercial vessel permit for 
Gulf shrimp on or before December 6, 
2003; or 

(ii) On or before December 6, 2003, 

_ owned a vessel that was issued a 
Federal commercial vessel permit for 
Gulf shrimp and, prior to the date of 
publication of the final rule that 
implements this moratorium, owns a 
vessel with a Federal commercial permit 
for Gulf shrimp that is equipped for 
offshore shrimp fishing, is at least 5 net 
tons (4.54 metric tons), and is 
documented by the Coast Guard. 

(3) Application deadline and 
procedures. An applicant who desires a 
commercial vessel moratorium permit 
for Gulf shrimp must submit an 
application to the RA postmarked or 
hand delivered not later than the date 1 
year after the effective date ofthe final 
rule implementing this moratorium. 
After that date, no applications for 
additional commercial vessel 
- moratorium permits for Gulf shrimp 
will be accepted. Application forms are 
_ available from the RA. Failure to apply 

in a timely manner will preclude permit 


issuance even when the applicant 
otherwise meets the permit eligibility 
criteria. 


(4) Determination of eligibility. NMFS’ 
permit records are the sole basis for 
determining eligibility based on permit 
history. An applicant who believes he/ 
she meets the permit eligibility criteria . 
based on ownership of a vessel under a 
different name, as may have occurred 
when ownership has changed from 
individual to corporate or vice versa, 
must document his/her continuity of 
ownership. 


(5) Incomplete applications. If an 
application that is postmarked or hand- 
delivered in a timely manner is 
incomplete, the RA will notify the 
applicant of the deficiency. If the 
applicant fails to correct the deficiency 
within 30 days of the date of the RA’s 
notification, the application will be 
considered abandoned. 

(6) Notification of ineligibility. If the 
applicant does not meet the applicable 


_ eligibility requirements of paragraph 


(s)(2) of this section, the RA will notify 
the applicant, in writing, of such 
determination and the reasons for it. 

(7) Permit transferability. Commercial 
vessel moratorium permits for Gulf 
shrimp are fully transferable, with or 
without the sale of the vessel. To | 
request that the RA transfer a 
commercial vessel moratorium permit 
for Gulf shrimp, the owner of a vessel 
that is to receive the transferred permit 
must complete the transfer information 
on the reverse of the permit and return 
the permit and a completed application 
for transfer to the RA. Transfer 
documents must be notarized as 
specified, in eu (g)(1) of this 
section. 


(8) Renewal. (i) Renewal of a 
commercial vessel moratorium permit 
for Gulf shrimp is contingent upon 
compliance with the recordkeeping and 
reporting requirements for Gulf shrimp- 
specified in § 622.5(a)(1)(iii). 

- (ii) A commercial vessel moratorium 
permit for Gulf shrimp that is not — 
renewed will be terminated and will not 
be reissued during the moratorium. A 
permit is considered to be not renewed 
when an application for renewal, as 
required, is not received by the RA 
within 1 year of the expiration date of 
the permit. 

3. In § 622.5, paragraph (a)(1)(iii) is 
revised to read as follows: 


§622.5 Recordkeeping and reporting. 
* * * 


* * 


* 


(iii) Gulf shrimp—{A) General 
reporting requirement. The owner or 
operator of a vessel that fishes for 
shrimp in the Gulf EEZ or in adjoining 
state waters, or that lands shrimp in an 
adjoining state, must provide 
information for any fishing trip, as 
requested by the SRD, including, but not 
limited to, vessel identification, gear, 
effort, amount of shrimp caught by 
species, shrimp condition (heads on/ 
heads off), fishing areas and depths, and 
person to whom sold. 


(B) Electronic logbook reporting. The 
owner or operator of a vessel for which 
a Federal commercial vessel permit for 
Gulf shrimp has been issued and who is 
selected by the SRD must participate in 
the NMFS-sponsored electronic logbook 
reporting program as directed by the 
SRD. In addition, such owner or 
operator must provide information 
regarding the size and number of shrimp 
trawls deployed and the type of BRD 
and turtle excluder device used, as 
directed by the SRD. Compliance with 
the reporting requirements of this 
paragraph (B) is required for permit 
renewal. 


(C) Vessel and Gear Characterization 
Form. All owners or operators of vessels 
applying for or renewing a commercial 
vessel moratorium permit for Gulf 
shrimp must complete an annual Gulf 
Shrimp Vessel and Gear 
Characterization Form. The form will be - 
provided by NMFS at the time of permit 
application and renewal. Compliance 
with this reporting requirement is 
required for permit issuance sand 
renewal. 


(D) Landings report. The owner or 
operator of a vessel for which a Federal 
commercial vessel permit for Gulf 
shrimp has been issued must annually 
report the permitted vessel’s total 
annual landings of shrimp and value, by 
species, on a form provided by the SRD. 
Compliance with this reporting 
requirement is required for permit 
renewal. 

* * * * * 


4. In § 622.8, paragraph (a)(4) is added 
to read as follows: 


§622.8 At-sea observer coverage. 

(a) 

(4) Gulf shrimp. A vessel for which a 
Federal commercial vessel permit for 
Gulf shrimp has been issued must carry 
a NMFS-approved observer, if the 
vessel's trip is selected by the SRD for 
observer coverage. Vessel permit 
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renewal is contingent upon compliance 
_ with this paragraph (a)(4). 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and investigations, 
committee meetings, agency decisions and 
rulings, delegations of authority, filing of 
petitions and applications and agency 
statements of organization and functions are 
examples of documents appearing in this 
section. 


DEPARTMENT OF AGRICULTURE 


Grain Inspection, Packers and 
Stockyards Administration 


Proposed Posting, Posting, 
Deposting of Stockyards . 


AGENCY: Grain Inspection, Packers and 
Stockyards Administration, USDA. 


ACTION: Notice and request for, 
comments. 


SUMMARY: We propose to post nine 
stockyards. We have received 
information that the stockyards meet the 
definition of a stockyard under the 
Packers and Stockyards Act and, 
therefore, need to be posted. Posted 
stockyards are subject to the provisions 
of the Packers and Stockyards Act. We 
have posted one stockyard. We 
determined that the stockyard meets the 
definition of a stockyard under the 
Packers and Stockyards Act and, 
therefore, needed to be posted. We are 


also deposting two stockyards. These 
facilities can no longer be used as 
stockyards and, therefore, are no longer 
required to be posted. 
DATES: For the proposed posting of 
stockyards, we will consider comments 
that we receive by April 20, 2006. 

For the deposted stockyards, the 
depostirig is effective on April 5, 2006. 
ADDRESSES: We invite you to submit 


_ comments on this notice. You may 


submit comments by any of the 
following methods: 

e E-Mail: Send comments via 
electronic mail to 
comments.gipsa@usda. gov. 

e Mail: Send hardcopy written 
comments to Tess Butler, GIPSA, USDA, 
1400 Independence Avenue, SW., Room 
1647-S, Washington, DC 20250-3604. 

e Fax: Send comments by facsimile 
transmission to: (202) 690-2755. 

e Hand Delivery or Courier: Deliver 
comments to: Tess Butler, GIPSA, 
USDA, 1400 Independence Avenue, 
SW., Room 1647—S, Washington, DC 
20250-3604. 

SUPPLEMENTARY INFORMATION: The Grain 
Inspection, Packers and Stockyards 
Administration (GIPSA) administers 
and enforces the Packers and Stockyards 
Act of 1921, as amended and 
supplemented (7 U.S.C. 1-229) (P&S 
Act). The P&S Act prohibits unfair, 
deceptive, and fraudulent practices by 
livestock market agencies, dealers, 


stockyard owners, meat packers, swine 
contractors, and live poultry dealers in 
the livestock, poultry, and meatpacking 
industries. 

Section 302 of the P&S Act (7 U.S.C. 
202) defines the term eR: as 
follows: 


* * * any place, establishment, or facility 
commonly known as stockyards, conducted, 
operated, or managed for profit or nonprofit 
as a public market for livestock producers, 
feeders, market agencies, and buyers, 
consisting of pens, or other inclosures, and 
their appurtenances, in which live cattle, 
sheep, swine, horses, mules, or goats are 
received, held, or kept for sale or shipment 
in commerce. 


Section 302(b) of the P&S Act requires 
the Secretary to determine which 
stockyards meet this definition, and to 
notify the owner of the stockyard and 
the public of that determination by 
posting a notice in each designated 
stockyard. After giving notice to the 
stockyard owner and to the public, the 
stockyard will be subject to the 
provisions of Title III of the P&S Act (7 
U.S.C. 201-203 and 205—217a) until the 
Secretary deposts the stockyard by 
public notice. 

This document notifies the stockyard 
owners and the public that the ; 
following nine stockyards meet the 
definition of stockyard and that we 
propose to designate the stockyards as 
posted stockyards. 


Facility No. 


Stockyard name and location 


NC—177 
GA—227 
FL—138 
GA—228 .. 
GA—229 
MO—286 
TX—349 
PA—161 
FL—139 .. 


Cliffside Horse Auction, Mooresboro, North Carolina. 
Friendship Farm Livestock Auction, Bartow, Georgia. 
Col. Jerry Colvin d.b.a. C.J. Auctions, Lamont, Florida. 
Triple R. Ranch, Lavonia, Georgia. 

Red Barn Livestock Auction, Inc., Sylvester, Georgia. 
Miller County Regional Stockyards, Eldon, Missouri. 
Rio Grand Classic, El Paso, Texas. 

Johas Lee Fisher & Jacob B. Fisher d.b.a. Fishers Quality Dairy Sales, Ronks, Pennsylvania. 
Arcadia Stockyard, Arcadia, Florida. — 


This document also notifies the 
public that the following stockyard 
meets the definition of stockyard and 
that we have posted the stockyard. We 
published a notice proposing to post the 
stockyard on July 6, 2004 (69 FR 40597). 


We received no comments in response 
to the proposed posting notice. To post 
a stockyard, we assign the stockyard a 
facility number, notify the owner of the 
stockyard facility, and send notices to 
the owner of the stockyard to post on 


display in public areas of the stockyard. 
The date of posting is the date on which 
the posting notices are physically 
displayed. 


Facility No. 


Stockyard name and location ; 


Date of posting . 


CA-192 


May 23, 2005. 


Red Ryder Ranch, Lancaster, California 
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Additionally, this document notifies 
the public that the following two 
stockyards no longer meet the definition 
of stockyard and that we are deposting 
the facilities. We depost a stockyard 


when the facility can no longer be used 
as a stockyard. Some of the reasons a 
facility can no longer be used as a 
stockyard include: the facility has been 
moved and the posted facility is 


abandoned, the facility has been torn 
down or otherwise destroyed, such as 
by fire, the facility is dilapidated 
beyond repair, or the facility has been 
converted and its function changed. 


Facility No. 


Stockyard name and location 


Date posted 


SC-125 
1A-149 


York Stockyard, Inc., York, South Carolina 
Fairfield Livestock Auction, L.L.C., Fairfield, lowa 


April 18, 1960. 


May 19, 1959. 


Effective Date 

This deposting is effective upon 
publication in the Federal Register 
because it relieves a restriction and, 
therefore, may be made effective in less 
than 30 days after publication in the 
Federal Register without prior notice or 
other public procedure. 


Authority: 7 U.S.C. 202. 


James E. Link, 
Administrator, Grain Inspection, Packers and 
Stockyards Administration. 


[FR Doc. 06-3301 Filed 4—4—06; 8:45 am] 
BILLING CODE 3410-EN-P 


DEPARTMENT OF AGRICULTURE 
Rural Utilities Service 


: Georgia Transmission 
Notice of Intent To Hold Public 


Scoping Meetings and Prepare an 
Environmental Assessment 


AGENCY: Rural Utilities Service, USDA. 


ACTION: Notice of intent to hold public 
scoping meetings and prepare an 
Environmental Assessment (EA). 


SUMMARY: USDA Rural Development ~ 
administers rural utilities programs 
_ through the Rural Utilities Service. 
USDA Rural Development (the Agency) 
intends to hold public scoping meetings 
and prepare an Environmental 
Assessment (EA) in connection with 
potential impacts related to projects: 
proposed by Georgia Transmission 
Corporation (GTC), with headquarters in 


Tucker, Georgia. The proposal consists - 


_ of the construction of approximately 55 
miles of 500 kilovolt transmission line 
and approximately 13 miles of 230 
kilovolt transmission line, a 500/230 
kilovolt substation and a switching 
station. The 500-kilovolt transmission 
line project would be located in 
Putnam, Morgan, Walton and Oconee 
Counties, Georgia. The 230 kilovolt 
transmission line projects would be 
located in Walton County, Georgia. The 
substation and switching station are also 
located in Walton County, Georgia. In 
addition, a 230 kilovolt transmission 
line in Walton and Oconee Counties and 


a 230/115 kilovolt substation’in Oconee 
County are included in the proposal as~ 
a connected action. GTC is requesting 


. the Agency provide financing for the 


proposed action. 


DATES: The Agency will conduct two 
Scoping Meetings in an open house 
format, seeking the input of the public 
and other interested parties. The 
meetings will be held from 5 p.m. until 
7 p.m., on April 17 & 18, 2006. 


ADDRESSES: The April 17, 2006 meeting 


. willbe held et the Carver Middle School 


Gymnasium, Monroe, Georgia, ZIP: 
30655, Phone: 770 270-7741 or 770 
267-6000. The address is 1095 Good 


Hope Road, Monroe, Georgia. The April ~ 


18, 2006 meeting will be held from 5 


' p.m. until 7 p.m., at the Madison- 


Morgan Cultural Center, Madison, 
Georgia, ZIP: 30650-1640, Phone: 706— 
342-4743. The Community Center 
address is 434 South Main Street, 
located on South Main Street between 
Foster Street and Hill Street. 

An Electric Alternatives Evaluation 
and Macro Corridor Study Report, 
prepared by Georgia Transmission 
Corporation, will be presented at the 
public scoping meetings. The Report 
will be available for public review at the 
Agency’s address provided in this 
notice, at the Agency’s Web site: http:// 
www.usda.gov/rus/ water/ees/ea.htm, at 
Georgia Transmission Corporation, 2100 
East Exchange Place, Tucker, Georgia 
30084 and at the: 

Morgan County Library: 1131 East 
Avenue, Madison, GA, 706-342-1206. 

Eatonton Putnam County Library: 309 
North Madison Avenue, Eatonton, GA, 
706—485-6768. 

Walton-Monroe Public Library: 217 
West Spring Street, Monroe, GA 30655, 
Phone: (770) 267-4630. 


FOR FURTHER INFORMATION CONTACT: 
Stephanie Strength, Environmental 
Protection Specialist, USDA Rural 
Development, Utilities Programs, 
Engineering and Environmental Staff, 
1400 Independence Avenue, SW., Stop 
1571, Washington, DC 20250-1571, 
telephone (202) 720-0468. Mrs. 
Strength’s e-mail address is 
stephanie.strength@wdc.usda.gov. 


* 


SUPPLEMENTARY INFORMATION: Georgia 
Transmission Corporation proposes to 
construct a 500 kilovolt transmission 
line between the proposed East Walton 
500/230 kV Substation located in the 
vicinity of Highway 186 and Jones 
Woods Road in Walton County, Georgia 
to Georgia Power Company’s proposed 
Rockville Switching Station that would _ 
be located approximately 3 miles 
southwest of Wallace Dam and 1 mile 
east of the intersection of the existing 
Scherer-Warthen 500 kV and Eatonton 
Primary-Wallace Dam 230 kV 
Transmission Lines in Putnam County, 
Georgia. The approximate length of the 
500 kV Transmission Line is 55 miles. 
Georgia Transmission Corporation also 
proposes to construct a 230 kilovolt 
transmission line between the proposed 
East Walton 500/230 kV Substation and 
the proposed Bostwick Switching 
Station. The proposed Bostwick 
Switching Station would be located in 
the vicinity of the intersection of 
Georgia Transmission Corporation’s 
existing East Social Circle-East . 
Watkinsville 230 kV Transmission Line 
and the proposed East Walton-Rockville 
500 kV Transmission Line. The 
approximate length of the East Walton- 
Bostwick 230 kV Transmission Line 
would be 3 miles. In addition, Georgia 
Transmission proposes to construct a 
230 kilovolt transmission line between 
the proposed East Walton 500/230 kV 
Substation and MEAG Power’s proposed 
Jack’s Creek Switching Station that 
would be located in the proximity of 
GTC's LG&E Monroe Substation. The 
approximate length of the proposed East 
Walton-Jack’s Creek 230 kilovolt 
Transmission Line is 9 miles. Lattice 
steel towers ranging in height from 80- 


. to 150-feet would support the proposed 


East Walton-Reckville 500 kV 
conductors. It would require a right-of- 
way of 180 feet. Guyed and unguyed 
concrete or steel poles ranging in height 
from 80- to 120-feet would support the 
East Walton-Bostwick 230 kV and the 
East Walton-Jack’s Creek 230 kV 
conductors. Both lines would require a 
right-of-way of 35 feet if located parallel . 
to a road; 75-feet if located parallel to 

an existing transmission line; or 100-feet 
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if located cross country. It is anticipated 
that all of the facilities would be in 
service in 2011. 


Government agencies, private 
organizations, and the public are invited 
to participate in the planning and 
analysis of the proposed project. 
Representatives from the Agency and 
Georgia Transmission Corporation will 
be available at the scoping meeting to 
discuss the Agency’s environmental 
review process, describe the project, the 
need for the project, macro corridors 
under consideration, and to discuss the 
scope of environmental issues to be 
considered, answer questions, and 
accept comments. Comments regarding 
the proposed action may be submitted 
(orally or in writing) at the public 
scoping meetings or in writing for 
receipt no later than May 18, 2006 to the 
Agency at the address penne in this . 
notice. 


From information provided in the 
alternative evaluation and site selection 
study, input that may be provided by 
government agencies, private 
organizations, and the public, Georgia 
Transmission Corporation will use to 
prepare an environmental analysis to be 
submitted to the Agency for review. The 
Agency will use the environmental 
analysis to determine the significance of 
the impacts of the project and if 
acceptable will adopt it as its 
environmental assessment of the 
project. The Agency’s environmental 
assessment of the project would be 
available for review and comment for 30 
days. 


Should the Agency determine, based 
on the Environmental Assessment of the 
project, that the impacts of the 
construction and operation of the 
transmission line would not have a 
significant environmental impact, it will 
prepare a finding of no significant 
impact. Public notification of a finding 
of no significant impact would be 
published in the Federal Register and in 
newspapers with a circulation in the 
project area. 

Any final action by the Agency 
related to the proposed project will be 
subject to, and contingent upon, 
compliance with environmental review 
requirements as prescribed by the 
Agency’s environmental policies and 
procedures (7 CFR part 1794). 


Dated: March 29, 2006. 
Mark S. Plank, 


Director, Engineering and Environmental 
Staff, USDA/Rural Development/Utilities 
Programs. 

[FR Doc. E6—4879 Filed 4—4-06; 8:45 am] 
BILLING CODE 3410-15-P 


DEPARTMENT OF COMMERCE 


Submission for OMB Review; 
Comment Request 


The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration (NOAA). 

Title: Feedback Survey for Annual 
Tsunami Warning Communications 
Test. 

Form Number(s): None. 

OMB Approval Number: None. 

Type of Request: Regular submission. 

Burden Hours: 45. 

Number of Respondents: 400. 

Average Hours Per Response: 5 
minutes for survey; 5.minutes for 
respondent follow-up phone call; and 
10 minutes for follow-up phone calls to 
additional contacts. 

Needs and Uses: To assess the 
effectiveness of NOAA/National 
Weather Service’s Tsunami Warning 
communications system, the survey is 
required to gather specific feedback 
immediately following testing, which is 
conducted annually in September. The 
post-test feedback will be requested 
from emergency managers, the media, 
law enforcement officials, and local 
government agencies/officials. This will 
be a web-based survey. The responses 
will be solicited for a limited period 
immediately following completion of 
this test, not to exceed two weeks. This 
web-based survey will allow for a rapid 
and efficient collection of information 
regarding the effectiveness of the 
Tsunami Warning System, particularly 


with respect to communications systems 


and related processes. 

Affected Public: State, Local or Tribal 
Government, Federal Government; 
individuals or households. 

Frequency: Annually. 

Respondent’s Obligation: Voluntary. 

OMB Desk Officer: David Rostker, 
(202) 395-3897. 

Copies of the above information > 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482-0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 


Officer, FAX number (202) 395-7285, or 
David_Rostker@omb.eop.gov. 

Dated: March 30, 2006. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
{FR Doc. E6—4884 Filed 4—-4-06; 8:45 am] 
BILLING CODE 3510-KE-P 


DEPARTMENT OF COMMERCE 


Submission for OMB Review; 
Comment Request 


The Department of Commerce has 
submitted to the Office of Management 


- and Budget (OMB) for clearance the 


following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration (NOAA). 

Title: Southern Resident Killer Whale 
Watching Industry Socioeconomic 
Study. 

Number(s): None. 

OMB Approval Number: None. 

Type of Request: Regular: submission. 

Burden Hours: 401. 

Number of Respondents: 283. 

Average Hours Per Response: Surveys: 
1 hour; interviews: 2.5 hours; and 
meetings: 40 minutes. 

Needs and Uses: The Southern 
Resident Killer Whales of the Greater 
Puget Sound have recently been listed 
as endangered under the Endangered 
Species Act and protected under the 
Marine Mammal Protection Act. One 
industry that is dependent on the 
whales is the whale watching industry 
of the Greater Puget Sound. This study 
aims to create a profile of the industry 
and understanding the characteristics of 
the industry. In the event future actions 
by the federal government result in 
regulatory actions, laws such as NEPA 
and the Regulatory Flexibility Act 
require social and economic impacts 
analysis. The information obtained in 
this study will provide information to 
the agency to assist any future impact 
analysis that may be required. . 

Affected Public: Business or other for- 
profit organizations; not-for-profit 
institutions; individuals or households. 

Frequency: One-time only. 

Respondent’s Obligation: Voluntary.’ 

OMB Desk Officer: David Rostker, 
(202) 395-3897. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance. 
Officer, (202) 482-0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
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DC 20230 (or via the Internet at 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent by 
April 30, 2006 to David Rostker, OMB 
Desk Officer, FAX number (202) 395- 
7285, or David_Rostker@omb.eop.gov. 


Dated: March 30, 2006. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
{FR Doc. E6-4885 Filed 44-06; 8:45 am] 
BILLING CODE 3510-22-P 


DEPARTMENT OF COMMERCE 


Submission for OMB Review; 
Comment Request 


The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: U.S. Census Bureau. 

Title: Annual Survey of Local 
Government Finances (School Systems). 
Form Number(s): F—33, F—33-1, F— 

33-L1, F-33-L2, F—-33-L3. 

Approval Number: 0607- 
0700 
Type of Request: Revision of a 
currently approved collection. 

Burden: 4,009 hours. 

Number of Respondents: 3,269. 

Average Hours Per Response: 1 hour 
and 13 minutes. 

Needs and Uses: The Census Bureau’s 
collection of school district finance data 
and associated publications is the most 
comprehensive sources for pre- 
kindergarten through grade 12 finance 
data. The data are collected from the 
universe of school districts using 
uniform definitions and concepts of 
revenue, expenditure, debt, and assets. 
This effort is part of the Census Bureau’s 
Annual Survey of State and Local 
Governments. Data collected from cities, 
counties, states, and special district 
governments are combined with data 
collected from local school systems to 
produce state and national totals of 
government spending. Local schoo] 
system spending comprises a significant 
portion of total government spending. In 
2002, public elementary-secondary 
expenditure accounted for over 30% of 
total local government outlays. 

In addition to the historical 
significance in the state and local 
government statistics community, this 
collection of school system finance data 
has taken on added importance within 
the area of education statistics. With the 


reauthorization of the Elementary 
Secondary Education Act (ESEA) by the 
No Child Left Behind Act (NCLB) in 
2001, there is increased demand for 
detailed information about our Nation’s 
public schools. This focus has led to a 
demand for data reflecting student 
performance, graduation rates, and 
school finance policy. State legislatures, 


local leaders, university researchers, 


and parents increasingly rely on data to 
make substantive decisions about 
education. School district finance is a 
vital sector of the education data 
spectrum used by these stakeholders to 
form policy, develop new education 
strategies, and even decide where to 
locate their families. 

We are requesting modifications to 
Form F-33. Minor local revenue items 
will be added to the Part I.A Local 
Revenue section. These items include 
revenue from “Sales of property and 
other capital assets,” “Fines and 
forfeits,” “Rents,” ‘Royalties,’ and 
“Private donations.” In previous 
surveys, respondents were instructed to 
report these items under “Miscellaneous 
other local revenue.” They will be 
included as separate items beginning 
with this survey cycle to coincide with 
other government surveys conducted by 
the Census Bureau. The impact of 
reporting these new items is discussed 
in Question 5 and Question 12. 

The education finance data collected 
and processed by the Census Bureau are 
an essential component of the 
government finances program and 
provide unique products for education 
data user groups. 

Affected Public: State, local or tribal 
Government. 

Frequency: Annually. 

Respondent’s Obligation: Voluntary. 

Legal Authority: Title 13, Section 161, 
of the United States Code requires the 
Secretary of Commerce to conduct a 
census of governments every fifth year. 
Section 182 allows the Secretary to 
make annual surveys in other years. 
These authorizations include, but are 
not limited to, collecting and 
disseminating “data on taxes * * * 
governmental receipts, expenditures, 
indebtedness * * * of states, counties, 
cities, and other governmental units.” 

OMB Desk Officer: Susan Schechter, 
(202) 395-5103. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202)482-0266, Department of 
Commerce, room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dhynek@doc.gov). 


Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to Susan Schechter, OMB Desk 


_ Officer either by fax (202-395-7245) or 


e-mail (susan_schechter@omb.eop.gov). 
Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—4887 Filed 4—4—06; 8:45 am] 
BILLING CODE 3510-07-P 


DEPARTMENT OF COMMERCE 


Submission for OMB en, 
Comment Request 


The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: National Oceanic and 
Atmospheric Administration (NOAA). 

Title: NOAA Community-based 
Restoration Program Progress Reports. 

Form Number(s): None. 

OMB Approval Number: 0648-0472. 

Type of | equest: Regular submission. 

Burden Hours: 8,240. 

Number of Respondents: 200. 

Average Hours Per Response: Interim 
reports, 9 hours and 45 minutes; final 
reports, 11 hours and 45 minutes. 

Needs and Uses: This collection is 
needed to assist with the administration 
and evaluation of the NOAA 
Community-based Restoration Program 
(CRP), which has provided financial 
assistance on a competitive basis to over 
1,200 habitat restoration projects since 
1996. The information is used to 
provide accountability for the CRP and 
NOAA on the expenditure of federal 
funds used for restoration, contributes 
to the Government Performance and 
Results Act (GPRA) ‘‘acres restored” 
measure and to the President’s Wetlands 
Initiative goal of 3 million acres of 
wetland restoration, enhancement and 
protection by 2010. The information is 
required only from parties receiving 
CRP funds. 

Affected Public: Not-for-profit 
institutions; business or other for-profit 
organiaations; State, Local or Tribal 
Government. 

Frequency: Semi-annually and one- 
time only. 

's Obligation: Required to 
obtain or retain benefits. 

OMB Desk Officer: David Rostker, 
(202) 395-3897. 

Copies of the above information 
collection proposal can be obtained by 
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calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482-0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
- information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, FAX number (202) 395-7285, or 
David_Rostker@omb.eop.gov. 


Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—4894 Filed 4—4—06; 8:45 am] 
BILLING CODE 3510-22-P 


DEPARTMENT OF COMMERCE 
Bureau of Economic Analysis 


Proposed Information Collection; 
Comment Request; Foreign Airline 
Operators’ Revenues and Expenses in 
the United States 


ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104-13 (44 — 
U.S.C. 3506(c)(2)(A)). 

DATES: Written comments must be 
submitted on or before 5 p.m. June 5, 
2006. 


_ ADDRESSES: Direct all written comments 
to Diane Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dhynek@doc.gov). 

FOR FURTHER INFORMATION CONTACT: 
Edward Dozier, Current Account 
Services Branch, Balance of Payments 
Division, (BE—58), Bureau of Economic 
Analysis, U.S. Department of 
Commerce, Washington, DC 20230; 
phone: (202) 606-9559; fax: (202) 606— 
5314; or via the Internet at 
edward.dozier@bea.gov. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


The Bureau of Economic Analysis 
(BEA) is responsible for the compilation 
of the U.S. international transactions 


accounts (ITA), which it publishes 
quarterly in news releases, on its Web 
site, and in its monthly journal, the 
Survey of Current Business. These 
accounts provide a statistical summary - 
of all U.S. international transactions 
and, as such, are one of the major 
statistical products of BEA. They are 
used extensively by both government 
and private organizations for national 
and international economic policy 
formulation and for analytical purposes. 
The information collected in this survey 
is used to develop the “transportation” 
portion of the ITA. Without this 
information, an integral component of | 
the ITA would be omitted. No other 
Government agency collects 
comprehensive quarterly data on foreign 
airline operators’ revenues and expenses 
in the United States. 

The survey requests information from 
U.S. agents of foreign air carriers 
operating in the United States. The 
information is collected on a quarterly 
basis from foreign air carriers with 
annual total covered revenues or annual 
total covered expenses incurred in the 
United States of $5,000,000 or more. 
Foreign air carriers with annual total 
covered revenues and annual total 
covered expenses each below 
$5,000,000 are exempt from reporting. 
There are no changes proposed to the 
form or instructions. 


II. Method of Collection 


Form BE-9 is a quarterly report that 
must be filed within 50 days after the — 
end of each quarter. Potential 
respondents are U:S. offices, agents, or 
other representatives of foreign airline 
operators that transport passengers or 
freight and express to or from the 
United States, and that have total 
covered revenues or total covered - 
expenses incurred in the United States © 
of $5 million or more during the 
previous year, or are expected to have 
total covered revenues or total covered 
expenses of $5 million or more during 
the current year. 


Data 


OMB Number: 0608-0068. 

Form Number: BE-9. 

Type of Review: Regular submission. 

Affected Public: Businesses or other 
for-profit 

Estimated Number of Respondents: 60 
per quarter; 240 annually. 

Estimated Time Per Response: 8 
hours. 

Estimated Total Annual Burden 
Hours: 1,920. 

Estimated Total Annual Cost: $76,800 
(based on an estimated reporting burden 
of 1,920 hours and an estimated hourly 
cost of $40). 


Respondent’s Obligation: Mandatory. 

Legal Authority: The International 
Investment and Trade in Services 
Survey Act, 22 U.S.C. 3101-3108, as 
amended. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (b) the accuracy of 
the Agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information. 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of Chief 
Information Officer. 


[FR Doc. E6—4888 Filed 4—4—06; 8:45 am] 
BILLING CODE 3510-06-P 


DEPARTMENT OF COMMERCE 
Bureau of Economic Analysis 


Proposed Information Collection; 
Comment Request; Foreign Ocean 
Carriers’ Expenses in the United States 


ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104-13 (44 
U.S.C. 3506(c)(2)(A)). 


DATES: Written comments must be 
submitted on or before 5 p.m. June 5, 
2006. 


ADDRESSES: Direct all written comments 
to Diane Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dhynek@doc.gov). 
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FOR FURTHER INFORMATION CONTACT: 
Edward Dozier, Current Account 
Services Branch, Balance of Payments 
Division, (BE-58), Bureau of Economic 
Analysis, U.S. Department of 
Commerce, Washington, DC 20230; 
phone: (202) 606-9559; fax: (202) 606- 
5314; or via the Internet at 
edward.dozier@bea.gov. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


The Bureau of Economic Analysis 
(BEA) is responsible for the compilation 
of the U.S. international transactions 
accounts (ITA), which it publishes 
quarterly in news releases, on its Web 
site, and in its monthly journal, the 
Survey of Current Business. These 
accounts provide a statistical summary 
of all U.S. international transactions 
and, as such, are one of the major 
statistical products of BEA. They are 
used extensively by both government 
and private organizations for national 
and international economic policy 
formulation and for analytical purposes. 
The information collected in this survey 
is used to develop the “transportation” 
portion of the ITA. Without this 
information, an integral component of 
the ITA would be omitted. No other 
Government agency collects 
comprehensive annual data on foreign 
ocean carriers’ expenses in the United 
States. 

The survey requests information from 
U.S. agents of foreign ocean carriers 
operating in the United States. The 
information is collected on an annual 
basis from U.S. agents who handle 40 or 
more port calls by foreign ocean vessels, 
and covered expenses for all foreign 
ocean vessels handled by the U.S. agent 
were $250,000 or more. U.S. agents who 
handle less than 40 port calls or where 
the total annual covered expenses for all 
foreign ocean vessels handled by the 
U.S. agent are below $250,000 are 
exempt from reporting. There are no 
changes proposed to the form or 
instructions. 

II. Method of Collection 


Form BE-29 is an annual report that 
must be filed within 90 days after the 
end of the calendar year. Potential 
respondents are U.S. agents or other 
persons representing foreign carriers in 
arranging ocean transportation between 
U.S. and foreign ports and in arranging 
for port services in the United States, 
and that handle 40 or more port calls by 
foreign vessels and covered expenses for 
all foreign ocean vessels handled by the 
U.S. agent were $250,000 or more. 


Itt. Data 
OMB Number: 0608-0012. 


Form Number: BE-29. 

Type of Review: Regular submission. 

Affected Public: Businesses or other - 
for-profit organizations. 

. Estimated Number of Respondents: 
156 annually. 

Estimated Time Per Response: 4 
hours. 

Estimated Total Annual Burden 
Hours: 624. 

Estimated Total Annual Cost: $24,960 
(based on an estimated reporting burden 
of 624 hours and an estimated hourly 
cost of $40). 

Respondent’s Obligation: Mandatory. 


Legal Authority 


The International Investment and 
Trade in Services Survey Act, 22 U.S.C. 
3101-3108, as amended. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (b) the accuracy of 
the Agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of Chief 
Information Officer. 


[FR Doc. E6—4889 Filed 4—4—06; 8:45 am] 
BILLING CODE 3510-06-P 


DEPARTMENT OF COMMERCE 
Bureau of Economic Analysis 


Proposed Information Collection; 
Comment Request; Ocean Freight 
Revenues and Foreign Expenses of 
United States Carriers—BE-30; U.S. 
Airline Operators’ Foreign Revenues 
and Expenses—BE-37 


ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 


respondent burden, invites the general 
public and other Federal agencies to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995, Public Law 104-13 (44 
U.S.C. 3506(c)(2)(A)). 

DATES: Written comments must be 
submitted on or before 5 p.m. June 5, 
2006. 


ADDRESSES: Direct all written comments 
to Diané Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dhynek@doc.gov). 

FOR FURTHER INFORMATION CONTACT: 
Edward Dozier, Current Account 
Services Branch, Balance of Payments 
Division, (BE—58), Bureau of Economic 
Analysis, U.S. Department of 
Commerce, Washington, DC 20230; 
phone: (202) 606-9559; fax: (202) 606- 
5314; or via the Internet at 
edward.dozier@bea.gov. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


The Bureau of Economic Analysis 
(BEA) is responsible for the compilation 
of the U.S. international transactions 
accounts (ITA), which it publishes 
quarterly in news releases, on its Web 
site, and in its monthly journal, the 
Survey of Current Business. These 
accounts provide a statistical summary 
of all U.S. international transactions 
and, as such, are one of the major 
statistical products of BEA. They are 
used extensively by both government 
and private organizations for national 
and international economic policy 
formulation and for analytical purposes. 
The information collected in these 
surveys is used to develop the 
“transportation” portion of the ITA. 
Without this information, an integral 
component of the ITA would be 
omitted. No other Government agency 
collects comprehensive quarterly data 
on U.S. ocean carriers’ freight revenues 
and foreign expenses or U.S. airline 
operators’ foreign revenues and 
expenses. 

hese surveys request information 
from U.S. ocean and air carriers engaged 
in international transportation of goods 
and/or passengers. The information is 
collected on a quarterly basis from U.S. 
ocean and air carriers whose total 
annual covered revenues or total annual 
covered expenses are, or are expected to 
be, $500,000 or more. U.S. ocean and air 
carriers whose total annual covered 
revenues and total annual covered 
expenses are, or are expected to be, each 
below $500,000 are exempt from 
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reporting. There are no changes 
proposed to the form or instructions. 


II. Method of. Collection 


Forms BE-30 and BE-37 are quarterly 
reports that must be filed within 50 days 
after the end of each quarter. Potential 
respondents are U.S. ocean and air 


carriers that transport passengers and/or ~ 


freight and express to or from the 
United States or between foreign points, 
and that have total annual covered 
revenues or total annual covered 
expenses of $500,000 or more. 


Ill. Data 


OMB Number: 0608-0011. 

Form Number: BE-30 and BE-37. 

Type of Review: Regular submission. 

Affected Public: Businesses or other 
for-profit organizations. 

Estimated Number of Respondents: 39 
per quarter; 156 annually (BE-30); 19 
per quarter; 76 annually (BE-37). 

Estimated Time Per Response: 5 hours 

. (BE-30); 4 hours (BE-37). 

Estimated Total Annual Burden 
Hours: 780 hours (BE—30); 304 hours 
(BE-37). 

Estimated Total Annual Cost: For the 
BE-30, $31,200 (based on an estimated 
reporting burden of 780 hours and an 
estimated hourly cost of $40). For the 
BE-37, $12,160 (based on an estimated 
reporting burden of 304 hours and an 
estimated hourly cost of $40). 

Respondent’s Obligation: Mandatory. 

Legal Authority: The International 
Investment and Trade in Services 
Survey Act, 22 U.S.C. 3101-3108, as 
amended. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Agency, 
including whether the information will 
have practical utility; (b) the accuracy of 
the Agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information tobe _ 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of Chief 
Information Officer. 


[FR Doc. E6—4890 Filed 4—4—06; 8:45 am] 
BILLING CODE 3510-06-P 


DEPARTMENT OF COMMERCE 
international Trade Administration 


Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Deferral of Administrative 
Reviews 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

ACTION: Notice of Initiation of _ 
Antidumping and Countervailing Duty 
Administrative Reviews and Deferral of 
Administrative Reviews. 


SUMMARY: The Department of Commerce 
(the Department) has received requests 
to conduct administrative reviews of 
various antidumping and countervailing 
duty orders and findings with February 
anniversary dates. In accordance with 
the Department’s regulations, we are 
initiating those administrative reviews. 
The Department also received requests 
to defer the initiation of an 
administrative review for one 
antidumping duty order and one 
countervailing duty order. 

EFFECTIVE DATE: April 5, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Sheila E. Forbes, Office of AD/CVD 
Operations, Office 4, Import 


- Administration, International Trade 


Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230, 


- telephone: (202) 482-4697. 


SUPPLEMENTARY INFORMATION: 


Background 


The Department has received timely 
requests, in accordance with 19 CFR 
351.213(b)(2004), for administrative 
reviews of various antidumping and 
countervailing duty orders and findings 
with February anniversary dates. With 
respect to the antidumping duty orders 
on Frozen Warmwater Shrimp from 
Brazil, Ecuador, India, Thailand, the 
People’s Republic of China and the 
Socialist Republic of Vietnam, the 
initiation of the antidumping duty 
administrative review for these cases 
will be published in a separate initiation 
notice. The Department also received 
timely requests in accordance with 19 


CFR 351.213 (c) from Eurodif S.A. 
(Eurodif), the sole producer/exporter for 
which a review was requested, to defer 


. for one year the initiation of the 


February 1, 2005 through January 
31,2006 administrative review of the 
antidumping duty order on Low - 
Enriched Uranium from France (A—427— 
818) and the January 1, 2005 through . 
December 31, 2005 administrative 
review of the countervailing duty order 
on Low Enriched Uranium from France 
(C-427-819). In its requests, Eurodif 
stated that once the remands, pursuant 
to the Court of Appeals for the Federal 
Circuit decision that SWU contracts 
constitute the sale of services not goods 
(Eurodif S.A. v. United States, 423 F.3d 
1275 (Fed. Cir. 2005)), are finalized, 
there will be no need to conduct these 


_reviews. The petitioner, USEC and 


United States Enrichment Corporation 
(collectively, ““USEC”), filed a timely 
response to Eurodif’s deferral requests 
in accordance with 19 CFR 351.213 
(c)(1)(ii) and 351.213 (c)(2). USEC stated 
that, although it disagreed with the 
reasoning for the deferrals set forth by 
Eurodif, it did not object to the deferrals 
on the grounds that such deferrals 


‘would give the parties, including the 


Department, more time to focus on the 
appeals. No other party filed comments 
or objections pursuant to 19 CFR 
351.213 (c)(1)(ii). Although the 
Department disagrees with the 
reasoning set forth in Eurodif’s requests 
for deferral, we find that these deferrals 
will conserve resources and permit all 
of the parties to focus on the litigation 
issues. Accordingly, we have decided to 
defer the initiation of these 
administrative reviews for one year in 
accordance with 19 CFR 351.213 (c)(3). 


Initiation of Reviews 


In accordance with 19 CFR 


- 351.221(c)(1)(i), we are initiating 


administrative reviews of the following 
antidumping and countervailing duty 
orders and findings. We intend to issue 
the final results of these reviews not 
later than February 28, 2007. Also, in 
accordance with 19 CFR 351.213(c), we 
are deferring for one year the initiation 
of the February 1, 2005 through January 
31, 2006 administrative review of the 
antidumping duty order on Low 
Enriched Uranium from France (A-427- 
818) and the January 1, 2005 through 
December 31, 2005 administrative 
review of the countervailing duty order 
on Low Enriched Uranium from France 
(C-427-819) with respect to one 
producer/exporter. 
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Antidumping Duty Proceedings 


Period to be Reviewed 


BRAZIL: Frozen Warmwater Shrimp’. 
A-351-838 


ECUADOR: Frozen Warmwater Shrimp?. 
A-331-802 


INDIA: Certain Preserved Mushrooms. 
A-533-813 


Agro Dutch Industries, Ltd.. 
Himalaya International, Ltd.. 
INDIA: Stainless Steel Bar. 


Viraj Alloys, Ltd.; Viraj Forgings, Ltd.; Viraj Impoexpo, Ltd.; Viraj Smelting; 

Viraj. Profiles; and VSL Wires, Ltd°. 

INDIA: Forged Stainless Steel Flanges. 
A-533-809 


Echjay Forging Pvt. Ltd.. 

Kunj Forgings Pvt. Ltd.. 

— Forge (India) Ltd.. 
Pradeep Metals Limited. 

Rollwell Forge, Ltd.. 
Shree Ganesh Forgings, Ltd.. - 
INDIA: Frozen Warmwater Shrimp. 

A-533-840 


MALAYSIA: Stainless Steel Butt-Weld Pipe Fittings. 
A-557-809 
Kanzen Tetsu Sdn Bhd. 
Sapura—Schulz Hydroforming Sdn Bhd. 
Schulz (Mfg.) Sdn. Bhd. 
PHILIPPINES: Stainless Steel Butt-Weld Pipe Fittings. 
A-565-801 
Tung Fong Industrial Co., Inc.. 
Enlin Steel Corporation. 
THAILAND: Frozen Warmwater Shrimp®. 


A-549-822 
THE PEOPLE’S REPUBLIC OF CHINA: Axes/Adzes®. 
A-570-803 
iron Bull Industrial Co., Ltd.. 
Jafsam Metal Products. 
Shanghai Machinery import & agg Corp. (“SMIE”). 
Shanghai Xinke Trading Compan 
Shandong Huarong Machinery i. Ltd. (“Huarong”). 
Shandong Jinma Industrial Group Co., Ltd.. 
Shandong Machinery Import and Export Corporation (“SMC”). 
Tianjin Machinery import and Export Corporation (“TMC”). 
Truper Herramientas S.A. de C.V.. 
THE PEOPLE’S REPUBLIC OF CHINA: anager". 
A-570-803 
Iron Bull Industrial Co., Ltd.. 
Jafsam Metal Products. 
Shanghai Machinery Import & Export Corp. (“SMIE”). 
Shanghai Xinke Trading Company. 
Shandong Huarong Machinery Co., Ltd. (“Huarong”). 
Shandong Jinma Industrial Group Co., Ltd.. 
Shandong Machinery Import and rt Corporation (“SMC”). 
Tianjin Machinery Import and E Corporation (“TMC”). 
Truper Herramientas S.A. de C.V.. 
THE PEOPLE’S REPUBLIC OF CHINA: Frozen Warmwater Shrimp’. 
A-570-893 
THE PEOPLE’S REPUBLIC OF CHINA:Hammers/Sledges”*. 
A-570-803 
iron Bull Industrial Co., Ltd.. 
Jafsam Metal Products. 
Shanghai Machinery Import & Export Corp. (“SMIE”). 
Shanghai Xinke Trading Company. 


8/4/04 - 1/31/06 


8/4/04 - 1/31/06 


2/1/05 - 1/31/06 


2/1/05 - 1/31/06 


2/1/05 - 1/31/06 


8/4/04 - 1/31/06 


2/1/05 - 1/31/06 


2/1/05 - 1/31/06 


8/4/04 - 1/31/06 
2/1/05 - 1/31/06 


2/1/05 - 1/31/06 


7/16/04 - 1/31/06 
2/1/05 - 1/31/06 


17078 
Atlas Stainless. 
Bhansali. 
Facor Steels Limited. 
isibars, Ltd.. 
Grand Foundry. 
Meltroll. 
Mukand, Ltd.. 
: Sindia Steel. 
Snowdrop Trading. 
Venus Wire. 
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Shandong Huarong Machinery Co., Ltd. (“Huarong”). 
Shandong Jinma Industrial Group Co., Ltd.. 
Shandong Machinery Import and Export Corporation (“SMC”). 
Tianjin Machinery Import and Export. 
THE PEOPLE’S REPUBLIC OF CHINA: Picks/Mattocks". 
A-570-803 2/1/05 - 1/31/06 
Iron Bull industrial Co., Ltd.. 
Jafsam Metal Products. 
Shanghai Machinery Import & Export Corp. (“SMIE”). 
Shanghai Xinke Trading Company. 
Shandong Huarong Machinery Co., Ltd. (“Huarong”). 
Shandong Jinma Industrial Group Co., Ltd.. 
Shandong Machinery Import and Export Corporation (“SMC”). 
Tianjin Machinery Import and Export. 
THE PEOPLE’S REPUBLIC OF CHINA: Certain Preserved Mushrooms®. 
A-570-851 2/1/05 - 1/31/06 
Blue Field (Sichuan) Food Industrial Co., Ltd.. 
China National Cereals, Oils, & Foodstuffs Import & Export Corporation. 
China Processed Food Import & Export Company. 
COFCO (Zhangzhou) Food Industrial Co., Ltd.. 
Gerber Food (Yunnan) Co., Ltd.. 
Green Fresh Foods (Zhangzhou) Co., Ltd.. 
Guangxi Hengxian Pro—Light Foods, Inc.. 
Guangxi Eastwing Trading Co., Ltd.. 
Guangxi Yulin Oriental Food Co., Ltd.. 
Primera Harvest (Xiangfan) Co., Ltd.. 
Raoping CXF Foods Co., Inc.. 
Raoping Yucun Canned Foods Factory. 
Shandong Jiufa Edible Fungus Co., Ltd.. 
Xiamen Jiahua Import & Export Trading Co., Ltd.. 
SOCIALIST REPUBLIC OF VIETNAM: Frozen Warmwater Shrimp’. 
A-552-802 .. 7/16/04 - 1/31/06 
Countervailing Duty Proceedings. 
GERMANY: Low Enriched Uranium. 
C-428-821 1/1/05 - 12/31/05 
Urenco Deutschland GmbH. : 
REPUBLIC OF KOREA: Certain Cut-to-Length'Carbon—Quality Steel Plate. 3 5 
C-580-837 1/1/05 - 12/31/05 
Dongkuk Steel Mill Co., Ltd.. 
THE NETHERLANDS: Low Enriched Uranium. ; 
C-421-809 1/1/05 - 12/31/05 
Urenco Nederland BV. 3 
UNITED KINGDOM: Low Enriched Uranium. 
C-412-821 ... 1/1/05 - 12/31/05 
Urenco (Capenhurst) Ltd.. 
Suspension Agreements. 
None.. 
Deferral of Initiation of Administrative Reviews. 
FRANCE: Low Enriched Uranium. 
A-427-818 2/1/05 - 1/31/06 
Eurodif S.A./COGEMA. 
FRANCE: Low Enriched Uranium. 
C-427-819 { 1/1/05 -12/31/05 
Eurodif S.A/COGEMA. 


1The administrative review for the above referenced case will be published in a separate initiation notice. 

2The administrative review for the above referenced case will be published in a separate initiation notice. 

3The Department revoked ‘the order in part, with respect to entries of subject merchandise produced and exported by Viraj (Viraj Alloys, Ltd.; 
Viraj Forgings, Ltd.; and Viraj Impoexpo, Ltd.), effective February 1, 2003. See Stainless Stee! Bar From India; Final Results, Rescission of Anti- 
dumping Duty Administrative Review in Part, and Determination to Revoke in Part, 69 FR 65409, 55410-11 (September 14, 2004). The Depart- 
ment is conditionally initiating a review with respect to Viraj Alloys, Ltd.; Viraj Forgings, Ltd.; Viraj Impoexpo, Ltd.; Viraj Smelting; Viraj Profiles; 
and VSL Wires, Ltd., pending further information from the requestor as to sales of subject merchandise not covered by the revocation. 

4The administrative review for the above referenced case will be published in a separate initiation notice. 

5 The administrative review for the above referenced case will be published in a separate initiation notice. 

6(*) If the one of the above-named companies does not qualify for a separate rate, all other exporters of Heavy Forged Hand Tools from the 
People’s Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity 
of which the named exporters are a part. 

7The administrative review for the above referenced case will be published in a separate initiation notice. 

8 If one of the above-named companies does not qualify for a separate rate, all other exporters of certain preserved mushrooms from the Peo- 
ple’s Republic of China who have not qualified for a separate rate are deemed to be covered by this review as part of the single PRC entity of 
which the named exporters are a part. 

8The administrative review for above referenced case will be published in a separate initiation notice. 
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During any administrative review 
covering all or part of a period falling 
between the first and second or third 
and fourth anniversary of the 
publication of an antidumping duty 
order under § 351.211 ora 
determination under § 351.218(f)(4) to 
continue an order or suspended 
investigation (after sunset review), the 
Secretary, if requested by a domestic 
interested party within 30 days of the 
date of publication of the notice of 
initiation of the review, will determine, 
consistent with FAG Italia v. United 
States, 291 F.3d 806 (Fed. Cir. 2002), as 
appropriate, whether antidumping 
duties have been absorbed by an 
exporter or producer subject to the 
review if the subject merchandise is 
sold in the United-States through an 
’ importer that is affiliated with such 
exporter or producer. The request must 
include the name(s) of the exporter or 
producer for which the inquiry is 
requested. 

Interested parties must submit 
applications for disclosure under 
administrative protective orders in 
accordance with 19 CFR 351.305. 

These initiations and this notice are 
in accordance with section 751(a) of the 
Tariff Act ef 1930, as amended (19 
U.S.C. 1675(a)), and 19 CFR 
351.221(c)(1)(i). 

Dated: March 30, 2006. 

Thomas F. Futtner, 

Acting Office Director,AD/CVD Operations, 
Office 4 Import Administration. 

[FR Doc. E6—4938 Filed 44-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
[A-821-811] 


Continuation of Suspended 
Antidumping Duty investigation: 
Ammonium Nitrate from the Russian 
Federation < 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: As a result of the Shag 
determinations by the Department of 
Commerce (“the Department”) and the 
International Trade Commission (‘‘ITC’’) 
that termination of the suspended 
‘antidumping duty investigation on 
ammonium nitrate from the Russian 
Federation (“Russia”) would likely lead 
to continuation or recurrence of 
dumping and material injury to an 
industry in the United States, the 
Department is publishing this notice of 
continuation of this suspended 
investigation. 


EFFECTIVE DATE: April 5, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Judith Wey Rudman or Aishe Allen, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; telephone: (202) 482-0192, or 
482-0172, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


~ On March 31 and April 1, 2005, 
respectively, the ITC instituted, and the 
Department initiated, a sunset review of 
the Agreement Suspending the 
Antidumping Duty Investigation of 
Solid Fertilizer Grade Ammonium 


_ Nitrate from the Russian Federation 


(“Suspension Agreement’), pursuant to 
section 751(c) of the Tariff Act of 1930, 
as amended (‘the Act”). See ITC 
Investigation Nos. 731-TA-856 
(Review), Ammonium Nitrate from 
Russia, 70 FR 16517 (March 31, 2005) 
and Initiation of Five-Year (Sunset) 
Reviews, 70 FR 16800 (April 1, 2005). 
As a result of its review, pursuant to 
sections 751(c) and 752 of the Act, the 
Department determined that termination 
of the suspended antidumping duty 
investigation on ammonium nitrate from 
Russia would likely lead to a 
continuation or recurrence of dumping 
and notified the ITC of the magnitude of 
the margin likely to prevail should the 
Suspension Agreement be terminated. 
See Final Results of Five-Year Sunset 
Review of Suspended Antidumping 
Duty Investigation on Ammonium 
Nitrate from the Russian Federation, 71 
FR 11177 (March 6, 2006). 

On March 30, 2006, pursuant to 
section 751(c) of the Act, the ITC 
determined that termination of the 
suspended investigation on ammonium 
nitrate from Russia would be likely to 
lead to continuation or recurrence of 
material injury to an industry in the 
United States within a reasonabl 
foreseeable time. See 
Nitrate from Russia, 71 FR 16177 
(March 30, 2006) and USITC Publication 
3844 (March 2006), titled Ammonium 
Nitrate From Russia (Investigation No. 
731—TA-—856 (Review)). Therefore, 
pursuant to Section 351.218(f)(4) of the 
Department's regulations, the © 
Department is publishing this notice of 
the continuation of the suspended 
investigation on ammonium nitrate from 
Russia. 


Scope 


The products covered by the sunset 
review of the suspended antidumping 
duty investigation on ammonium nitrate 
from Russia include solid, fertilizer 


grade ammonium nitrate products, . 
whether prilled, granular or in other 
solid form, with or without additives or 
coating, and with a bulk density equal 
to or greater than 53 pounds per cubic 
foot. Specifically excluded from this 
scope is solid ammonium nitrate with a 
bulk density less than 53 pounds per 
cubic foot (commonly referred to as 
industrial or explosive grade 
ammonium nitrate). The merchandise 
subject to this review is classified in the 
Harmonized Tariff Schedule of the 
United States {“HTSUS”’) at subheading 
3102.30.00.00. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
written description of the merchandise 
within the scope of this sunset review 
is dispositive. 
Determination 

As a result of the determinations by 
the Department and the ITC that 
termination of the suspended 
investigation would likely lead to 
continuation or recurrence of dumping 


- and material injury to an industry in the 


United States, pursuant to section 
751(d)(2) of the Act, the Department 
hereby orders the continuation of the 
Suspension Agreement. The effective 
date of continuation of this suspended 
investigation will be the date of 
publication in the Federal Register of 
this Notice of Continuation. Pursuant to 
sections 751(c)(2) and 751(c)(6) of the 
Act, the Department intends to initiate 
the next five-year sunset review of this 
Suspension Agreement not later than 
March 2011. 

This five—year (sunset) review and 
notice are in accordance with section 
751(c) of the Act and published 
pursuant to section 777(i)(1) of the Act. 

Dated: March 30, 2006. 

David M. Spooner, 
Assistant Secretaryfor Import Administration. 
[FR Doc. E6-4937 Filed 4—4—06; 8:45 am] 


BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Proposed Information Collection; 
Comment Request; Northwest Region 
Logbook Family of Forms 

AGENCY: National Oceanic and 
Atmospheric Administration 
Commerce. 

ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
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respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
’ proposed and/or continuing information 
. collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before June 5, 2006. 
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental . 
‘Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 


directed to Becky Renko, 206-526-6110, 


or at Becky.Renko@noaa.gov. 
‘SUPPLEMENTARY INFORMATION: 


I. Abstract 


This collection contains certain 
reporting and recordkeeping. 
requirements for vessels in the Pacific 
Coast Groundfish Fishery in the 


» Exclusive Economic Zone of the states 


of Washington, Oregon, and California. 
These requirements affect processing 
vessels in the catcher processor, and 
both processing vessels and catcher 
boats in the mothership sector of the © 
Pacific whiting fishery. The information 
collected is needed to monitor catch, 
effort, and production for fishery 
management purposes. 


II. Method of Collection 


Forms are used for most requirements. 
These may be submitted by computer or 
by facsimile machine. ‘ 


Ill. Data 


OMB Number: 0648-0271. 

Form Number: None. 

Type of Review: Regular submission. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
50. 

Estimated Time Per Response: 13 
' minutes per day for a Daily Fishing and 
Cumulative Production Log (DFCPL) 
from a Catcher vessel; 26 minutes per - 
day for a DFCPL from a catcher- 
processor; 13 minutes per day for a 
Daily Report of Fish Received and . 
- Cumulative Production Log from a 
mothership; 4 minutes per day for a 
Weekly/Daily Production Report; 20 
minutes for a Product Transfer/ 
Offloading Logbook; and 1 minute for a 
Start or Stop Notification Report. 

Estimated Total Annual Burden 
Hours: 1,070. 

Estimated Total Asumnl Cost to 
Public: $9,590. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 


-. collected; and (d) ways to minimize the 


burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection? 
they also will become a matter of public 
record. 


Dated: March 30, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6-4883 Filed 44-06; 8:45 am] 


BILLING CODE 3510-22-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[Docket No. 060324085-6085-01; 1.D. 
032906F] 


Science on a Sphere Installation 
Cooperative Agreements 


AGENCY: Office of Education (OEd), 
Office of the Undersecretary of 
Commerce for Oceans and Atmosphere 
(USEC), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice and request for 
proposals. 


SUMMARY: The NOAA Office of 
Education (OEd) is issuing a request for 


‘applications from informal education 


institutions with interest in displaying 


_ NOAA’s Science on a Sphere. Awards 


will be made as one-year cooperative 
agreements and will be issued in fiscal 
year 2006 (FY06). Funded projects will 
support informal education institutions 
in incorporating this data visualization 
technology and compatible 
environmental data products into public 
exhibits. The goal of this program is to 
build environmental literacy among the 
general public through increased use of 
NOAA or NOAA-related data and data 
products in informal education 


institutions. See NOAA’s Education’ 
Plan for more details on this goal and 
strategy: (http://www.oesd.noaa.gov/ 
NOAA_Ed_Plan.pdf). It is anticipated 
that final recommendations for funding 
under this announcement will be made 
by June 30, 2006, and that projects 
funded under this announcement will 
have a start date no earlier than October 
1, 2006. 


DATES: The deadline for full 
applications is 5 p.m., EDT May 5, 2006. 
It is anticipated that final 
recommendations for funding under this 
announcement will be made by June 30, 
2006, and that projects funded under 
this announcement will have a start date 
no earlier than October 1, 2006. 


ADDRESSES: Full applications should be 
submitted through Grants.gov APPLY .- 
(http://www.grants.gov). It is strongly 
suggested that Grants.gov be accessed 
using Internet Explorer for maximum 
compatibility. Because registration with 
Grants.gov can take up to three weeks, 


- it is strongly recommended that this 


registration process is completed as 
soon as possible. Also, even if an 
applicant has registered with Grants.gov 
previously, the applicant’s password 
may have expired. It is recommended 
that submission through Grants.gov be 
attempted 2 days prior to the deadline 
to avoid electronic submission errors. 
See the Office of Education’s frequently 
asked questions site http:// 
www.oesd.noaa.gov/sos_faqs.html for 
more details. 


If an applicant does not have Internet 
access, application kits must be 
requested from Carrie McDougall, 
completed, signed, and one hard copy 
should be sent to Carrie McDougall, 
DOC/NOAA Office of Education, 1401 
Constitution Avenue NW., Room 6863, 
Washington, DC 20230. If submitting a 
hard copy, applicants are requested to 
provide a CD-ROM of the application, 
including scanned signed forms or 
forms with electronic signatures. 
Printed forms from Grants.gov 
submitted in hard copy will not be 
accepted. Please note: Hard copies 
submitted via the U.S. Postal Service. 
can take up to 4 weeks to reach this 
office; applicants are recommended to — 
send hard copies via expedited shipping 
methods (e.g., Airborne Express, DHL, 
Fed Ex, UPS). See the Office of 
Education’s frequently asked questions 
site http://www.oesd.noaa.gov/ 


‘ sos_faqs.html for more details. This 


announcement will also be available at: 
http://www.oesd.noaa.gov/ 
funding_opps.html or by contacting the 
program official identified in FOR . 
FURTHER INFORMATION CONTACT. 
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FOR FURTHER INFORMATION CONTACT: 
Carrie McDougall, telephone 202-482- 
0875; e-mail : 
carrie.mcdougall@noaa.gov. 


SUPPLEMENTARY INFORMATION: The 
NOAA Office of Education (OEd) is 
issuing a request for applications from 
informal education institutions with 
interest in displaying NOAA’s Science 
on a Sphere. Awards will be made as 
one-year cooperative agreements and 
will be issued in FY06. The goal of this 
program is to build environmental 
literacy among the general public 
through increased use of NOAA data or 
NOAA-telated data and data products in 
informal education institutions. See 
NOAA’s Education Plan for more details 
on this goal and strategy: (http:// 
www.oesd.noaa.gov/_ 
NOAA_Ed_Plan.pdf). It is anticipated 
that final recommendations for funding 
under this announcement will be made 
by June 30, 2006, and that projects 
funded under this announcement will 
have a start date no earlier than October 
1, 2006. NOAA’s Science on a Sphere 
(SOS) is a complete data visualization 
system consisting of a 68-inch diameter 
opaque sphere onto which 4 video 
projectors project seamless ‘“‘movies” of 
animated earth system dynamics or 
other solar system objects. NOAA data 
and NOAA-related data, models, and 

. near real-time whole-earth satellite 
imagery are provided with the SOS 
system. The current version of the 
standard, turnkey system will be 
provided to successful applicants. See 
http://www.oesd.noaa.gov/sos_faqs.html 
for more details. A detailed description 
for each program priority is in-the full 
funding opportunity announcement that 
can be accessed via the Grants.gov Web 
site, the NOAA Web site at http:// 
www.oesd.noaa.gov/funding_opps.html, 
or by contacting the program official 
identified in FOR FURTHER INFORMATION | 
CONTACT. 


Electronic Access 


The full text of the full funding 
opportunity announcement for this OEd 
program can be accessed via the . 
Grants.gov FIND Web site. That 
announcement will also be available at 
this NOAA Web site: http:// 
www.oesd.noaa.gov/funding_opps.html 
or by contacting the program official 
identified under FOR FURTHER 
INFORMATION CONTACT. Applicants must 
read and comply with all requirements 
contained in the full funding 
opportunity announcement. This 
Federal Register notice is available 
through the NOAA Home page at: 
http://www.noaa.gov/. 


Statutory Authority: 15 U.S.C. 1540; Public 
Law 109-108, Department of Commerce and 
Related Agencies Appropriations Act, 2006. 

CFDA: 11.469, Congressionally 
Identified Awards and Projects. 


Funding Availability 


NOAA announces the availability of 
approximately $200,000 of Federal 
financial assistance in FY 2006 for 
Science on a Sphere Installation 
Cooperative Agreements. 
Approximately 2 to 4 awards in the 
form of cooperative agreements will be 
made. NOAA will only consider 
projects that have duration of one year. 
The total Federal amount that may be 
requested from NOAA shall not exceed 
$100,000 including direct and indirect 
costs. Applications requesting Federal 
support from NOAA of more than 
$100,000 in total costs will not be 
considered for funding. 

Publication of this notice does not 
oblige DOC/NOAA to award any 
specific project or to obligate any~ 
available funds. If an applicant incurs 
any costs prior to receiving an award 
agreement signed by an authorized 
NOAA Grants Officer, the applicant 
would do so solely at one’s own risk of 
such costs not being included under the 


award. 
Eligibility 


Eligible applicants are institutions of 
higher education, other nonprofits, 
commercial organizations, and state, 
local and Indian tribal governments. 
Federal agencies are not eligible to 
receive Federal assistance under this 
announcement, but may be project 
partners. Among those eligible 
applicants are K through 12 public and 
independent schools and school 
systems, and science centers and 
museums. The Department of 


-Commerce/National Oceanic and 
’ Atmospheric Administration (DOC/ 


NOAA) is strongly committed to 
increasing the participation of Minority 
Serving Institutions (MSIs), i.e., 
Historically Black Colleges and 
Universities, Hispanic-serving 
institutions, Tribal colleges and | 
universities, Alaskan Native and Native 
Hawaiian institutions, and institutions 
that work in underserved communities. 
Applications are encouraged that 
involve any of the above institutions. 


Cost Sharing Requirements 

There are no cost-sharing 
requirements. 
Evaluation and Selection Procedures 


NOAA published its agency-wide 
solicitation entitled Omnibus Notice 
Announcing the Availability of Grant 


Funds for Fiscal Year 2006” for projects 
for Fiscal Year 2006 in the Federal 
Register on June 30, 2005 (70 FR 37766). 
The evaluation criteria and selection 
procedures for projects contained in that 
omnibus notice are applicable to this 
solicitation. Copies of the notice are 
available.on the Internet at: http:// 
www.ago.noaa.gov/grants/ 


- funding.shtml. Further details on 


evaluation and selection criteria can be 


- found in the full funding opportunity 


announcement. - 
Intergovernmental Review 


Applications under this program are 
not subject to Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” 


Limitation of Liability 


In no event will NOAA or the 
Department of Commerce be responsible 
for application preparation costs if these 
programs fail to receive funding or are 
cancelled because of other agency ~ 
priorities. Publication of this 
announcement does not oblige NOAA to 


award any specific project or to obligate - 


any available funds. 


National Environmental Policy Act 
(NEPA) 

NOAA must analyze the potential 
environmental impacts, as required by 
the National Environmental Policy Act 
(NEPA), for applicant projects or 
proposals which are seeking NOAA 


’ Federal funding opportunities. Detailed 
~ information on NOAA compliance with 


NEPA can be found at the following 
NOAA NEPA Web site: hittp:// 
www.nepa.noaa.gov/, including our 
NOAA Administrative Order 216-6 for 
NEPA, http://www.nepa.noaa.gov/ 
NAO216 6 TOC.pdf, and the Council on 
Environmental Quality implementation 
regulations, http://ceq.eh.doe.gov/nepa/ 
regs/ceq/toc ceq.htm. Consequently, as 
part of an applicant’s package, and 
under their description of their program 


’ activities, applicants are required to 


provide detailed information on the 
activities to be conducted, locations, 
sites, species and habitat to be affected, 
possible construction activities, and any 
environmental concerns that may exist 
(e.g., the use and disposal of hazardous 
or toxic chemicals, introduction of 
nonindigenous species, impacts to 
endangered and threatened species, 
aquaculture projects, and impacts to 
coral reef systems). In addition to 
providing specific information that will 
serve as the basis for any required 
impact analyses, applicants may also be 
requested to assist NOAA in drafting of 
an environmental assessment, if NOAA 
determines an assessment is required. 
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Applicants will also be required to 


. cooperate with NOAA in identifying 


feasible measures to reduce or avoid any 
identified adverse environmental 
impacts of their proposal. The failure to 


do so shall be grounds for not selecting _ 


an application. In some cases if 
additional information is required after 
an application is selected, funds can be 
withheld by the Grants Officer under a 
special award condition requiring the 
recipient to submit additional 
environmental compliance information 
sufficient to enable NOAA to make an 
assessment on any impacts that a project 
may have on the environment. 


The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 


The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the Federal Register notice 
of December 30, 2004 (69 FR 78389), are 
applicable to this solicitation. 


_ Paperwork Reduction Act 


This document contains collection-of 
information requirements subject to the | 
Paperwork Reduction Act (PRA). The 
use of Standard Forms 424, 424A, 424B, 
and SF-LLL and CD-346 has been 
approved by the Office of Management 
and Budget (OMB) under the respective 
control numbers 0348-0043, 0348-0044, 
0348-0040, 0348-0046, and 0605-0001. 

Notwithstanding any other provision 
of law, no person is required to, nor 
shall a person be subject to a penalty for 
failure to comply with, a collection of 
information subject to the requirements 
of the PRA unless that collection of 
information displays a currently valid 
OMB control number. 


Executive Order 12866 


This notice has been determined to be 
not significant for purposes of Executive 
Order 12866. 


Executive Order 13132 (Federalism) - ; 


It has been determined that this notice 
does not contain policies with 
Federalism implications as that term is 
defined in Executive Order 13132. 


Administrative Procedure Act/ 


Regulatory Flexibility Act — 


Prior notice and an opportunity for 
public comment are not required by the 
Administrative Procedure Act or any 
other law for rules concerning public 
property, loans, grants, benefits, and 
contracts (5 U.S.C. 553(a)(2)). Because . 
notice and opportunity for comment are 
not required pursuant to 5 U.S.C. 553 or 
any other law, the analytical 
requirements for the Regulatory 


Flexibility Act (5 U.S.C. 601 et seq.) are 
inapplicable. Therefore, a regulatory 
flexibility analysis has not been 
prepared. 

- Dated: March 30, 2006. 
Helen Hurcombe, 


Director, NOAA Acquisitions and Grants, U.S. 
Department of Commerce. 


[FR Doc. E6—4868 Filed 44-06; 8:45 am] 
BILLING CODE 3510-KC-P 


DEPARTMENT OF DEFENSE 


Office of the Secretary 


Proposed Collection; Comment 


Request 


AGENCY: Office of the Assistant 
Secretary of Defense for Public Affairs, 
DoD. 


ACTION: Notice. 


In compliance with section 
3506(c)(2)(A) of the Paperwork. 
Reduction Act of 1995, the Office of the 
Assistant Secretary of Defense for Public 
Affairs announces the proposed 
extension of a public information 
collection and seeks public comment on 
the provisions thereof. Comments are 
invited on: (a) Whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information shall have © 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed information collection; (c) 


ways to enhance the quality, utility, and _ 


clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the information collection on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 


- DATES: Consideration will be given to all 


comments by June 5, 2006. 


- ADDRESSES: You may submit comments, 


identified by docket number avi title, 
by any of the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

-® Mail: Federal Docket Management 
System Office, 1160 Defense Pentagon, 
Washington, DC 20301-1160. 

Instructions: All submissions received 
must include the agency name and 
docket number for this Federal Register 
document. The general policy for 
comments and other submissions from 
members of the public is to make these 
submissions available for public 
viewing on the Internet at Attp:// 
www.regulations.gov as they are 


received without change, including any 
personal identifiers or contact 
information. 


FOR FURTHER INFORMATION CONTACT: To 
request more information on this 
proposed information collection or to 
obtain a copy of the proposal and 
associated collection instruments, 
please write to the Office of the 
Assistant Secretary of Defense for Public 
Affairs, ATTN: CR&PL (Ms. Cynthia 
Minnick), 1400 Defense, The Pentagon, 
Washington, DC 20301-1400, or call the 
Directorate for Programs and : 
Community Relations at (703) 695-— 
2113. 

Title; Associated Form; and OMB 
Number: Request for Armed Forces 
Participation in Public Events (Non- 
Aviation), DD Form 2536 and Request 
for Military Aerial Support, DD Form 
2535; OMB Number 0704-0290. 

Needs and Uses: This information 
collection requirement is necessary to 
evaluate the eligibility of events to 


. receive Armed Forces community 


relations support and to determine 
whether requested military assets are 
available. 

Affected Public: Individuals or 
households; State or local governments; 
Federal agencies or employees; non- 
profit institutions. 

Annual Burden Hours: 5,547. 

Number of Respondents: 43,000. 

Responses Per Respondent: 1. 

Average Burden Per Response: 8 
minutes. 

Frequency: On occasion. 


SUPPLEMENTARY INFORMATION: 
Summary of Information Collection 


Respondents are individuals or 
representatives of Federal and non- 
Federal government agencies, 
community groups, non-profit 
organizations, and civic organizations 
requesting Armed Forces support for 
patriotic events conducted in the 
civilian domain. DD Forms 2535 and 
2536 record the type of military support 
requested, event data, and sponsoring 
organization information. The 
completed forms provide the Armed 
Forces the minimum information 
necessary to determine whether an 
event is eligible for military 
participation and whether the desired 
support is permissible and/or available. 
If the forms 'are not provided, the review 
process is greatly increased because the 
Armed Forces must make additional 
written and telephonic inquiries with 
the event sponsor. In addition, use of | 
the forms reduces the event sponsor’s 
preparation time because the forms 
provide a detailed outline of 
information required, eliminate the 
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need for a detailed letter, and contain 
concise information necessary for 
determining appropriateness of military 
support. Use of the ferms is essential to 
reduce preparation and processing time, 
increase productivity, and maximize 
responsiveness to the public. 


Dated: March 29, 2006. 
Patricia L. Toppings, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. 06-3251 Filed 44-06; 8:45 am] 
BILLING CODE 5001-06-M 


DEPARTMENT OF EDUCATION 


Submission for OMB Review; 
Comment Request 


AGENCY: Department of Education. 


SUMMARY: The IC Clearance Official, 
Regulatory Information Management - 
Services, Office of Management invites 
comments on the submission for OMB 
review as required by the Paperwork 
Reduction Act of 1995. 


DATES: Interested persons are invited to 
submit comments on or before May 5, 


2006. 


ADDRESSES: Written comments should . 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Rachel Potter, Desk Officer, 
Department of Education, Office of 

_ Management and Budget, 725 17th 
Street, NW., Room 10222, New 
Executive Office Building, Washington, 
DC. 20503 or faxed to (202) 395-6974. 
SUPPLEMENTARY INFORMATION: Section 
3506 of the Paperwork Reduction Act of 
1995 (44 U.S.C. Chapter 35) requires 
that the Office of Management and | 
Budget (OMB) provide interested 
Federal agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or — 
Federal law, or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The IC Clearance 

_ Official, Regulatory Information 
Management Services, Office of 
Management, publishes that notice 
containing proposed information 
collection requests prior to submission 
of these requests to OMB. Each 
proposed information collection, 
grouped by office, contains the 
following: (1) Type of review requested, 
e.g. new, revision, extension, existing or 
reinstatement; (2) Title; (3) Summary of 
the collection; (4) Description of the 


need for, and proposed use of, the 
information; (5) Respondents and 
frequency of collection; and (6) 
Reporting and/or Recordkeeping 


‘burden. OMB invites public comment. 


Dated: March 28, 2006. 
Angela C. Arrington, 


* IC Clearance Official, Regulatory Information 


Management Services, Office of Management. 


Office of Elementary and Secondary 
Education 

Type of Review: Revision. 

Title: Indian Education Discretionary 
Grant Applications. 

Frequency: Annually. 


Affected Public: State, Local, or Tribal. 


Gov’t, SEAs or LEAs. 


Reporting and Recordkeeping Hour 
Burden: 


Responses:175. 
Burden. Hours: 5,490. 
Abstract: The grant applications 


submitted for these programs are 


evaluated on the basis of how well an 


_ applicant addresses the selection 


criteria, and are used to determine 
applicant eligibility and amount of 
award for projects selected for funding. 
This information collection is being 
submitted under the Streamlined 


Clearance Process for Discretionary 


Grant Information Collections (1890— 
0001). Therefore, the 30-day public 
comment period notice will be the only 
public comment notice published for 
this information collection. 

‘Requests for copies of the information 
collection submission for OMB review 


‘may be accessed from http:// 


edicsweb.ed.gov, by selecting the 
“Browse Pending Collections” link and 
by clicking on link number 3007. When 
you access the information collection, 
click on “Download Attachments”’ to 
view. Written requests for information 
should be addressed to U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Potomac Center, 9th Floor, 
Washington, DC 20202-4700. Requests 
may also be electronically mailedto __ 
ICDocketMgr@ed.gov or faxed to 202- 
245-6623. Please specify the complete 
title of the information collection when 
‘making your request. 
Comments regarding burden and/or 
the collection activity requirements 
should be electronically mailed to 
TCDocketMgr@ed.gov. Individuals who 
use a telecommunications device for the 
deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1— 
800-877-8339. 
[FR Doc. E6-4897 Filed 44-06; 8:45 am] 


BILLING CODE 4000-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-301-140] 


ANR Pipeline Company; Notice of 
Negotiated Rate Filing 


March 28, 2006. 


Take notice that on March 20, 2006, 
ANR Pipeline Company (ANR) tendered 
for filing and acceptance six copies of a 
negotiated rate arrangement between 
ANR and various shippers who have 
subscribed for capacity to be created by 
ANR’s Wisconsin 2006 Expansion. ANR 
requests that the negotiated rate 
arrangements become effective pursuant _ 
to each agreement’s respective term 
provision. 


Any person desiring to protest this © 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 


The Commission encourages 
electronic submission of protests in lieu 
of paper using the “eFiling” link at 
http://www. ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 


This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added toa subscribed 
docket(s). For assistance with any FERC * 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, — 

Secretary. 

[FR Doc. E6-4871 Filed 44-06; 8:45 am] 
BILLING CODE 6717-01-P 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. ERO6-606-000 and ER06-606-— 
001) 


BlueRock Energy, Inc.; Notice of 
Issuance of Order 


March 28, 2006. 

BlueRock Energy, Inc. (BlueRock) 
filed an application for market-based 
rate authority, with an accompanying 
tariff. The proposed market-based rate 
tariff provides for the sale of energy and 
capacity at market-based rates. 
BlueRock also requested waiver of 
various Commission regulations. In 
particular, BlueRock requested that the 
Commission grant blanket approval 
under 18 CFR Part 34 of all future 
issuances of securities and assumptions 
of liability by BlueRock. 

On March 27, 2006, pursuant to 
delegated authority, the Director, 
Division of Tariffs and Market 
Development—West, granted the 
request for blanket approval under Part 
34. The Director’s order also stated that 
the Commission would publish a 
separate notice in the Federal Register 
establishing a period of time for the 
filing of protests. Accordingly, any 
person desiring to be heard or to protest 
the blanket approval of issuances of 
securities or assumptions of liability by 
BlueRock should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426, 
in accordance with Rules 211 and 214 
of the Commission’s Rules of Practice 
and Procedure. 18 CFR 385.211, 385.214 
(2004). 

Notice is hereby given that the 
deadline for filing motions.to intervene 
or protest is April 26, 2006. 

Absent a request to be heard in 
opposition by the deadline above, Blue 
Rock is authorized to issue securities 
and assume obligations or liabilities as 
a guarantor, indorser, surety, or 
otherwise in respect of any security of 
another person; provided that such 
- issuance or assumption is for some 
lawful object within the corporate 
purposes of Blue Rock, compatible with 
the public interest, and is reasonably 
necessary or appropriate for such 
purposes. 

The Commission reserves the right to 
require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
approval of the Blue Rock’s issuances of 
securities or assumptions of liability. 

Copies of the full text of the Director’s 
Order are available from the 


Commission’s Public Reference Room, 
888 First Street, NE., Washington, DC 
20426. The Order may also be viewed 
on the Commission’s Web site at http:// 
www.ferc.gov, using the eLibrary link. 
Enter the docket number excluding the 
last three digits in the docket number 
filed to access the document. 
Comments, protests, and interventions 
may be filed electronically via the 
internet in lieu of paper. See, 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s web site under the 
“e-Filing” link. The Commission 
strongly encourages electronic filings. 


Magalie R. Saias, 

Secretary. 

[FR Doc. E6-4877 Filed 4—4—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Notice of Settlement Agreement and 
Soliciting Comments 


March 27, 2006. : 

Take notice that the following 
settlement agreement has been filed 
with the Commission and is available 
for public inspection. 

a. Type of Application: Settlement 
Agreement. 

. Project No.: P—2100—052. 

c. Date March 24, 2006. 

d. Applicant: California Department 
of Water Resources. 

e. Name of Project: Oroville Facilities. 

f. Location: On the Feather River, in 
the foothills of the Sierra Nevada in 
Butte County, California. The project 
boundary encompasses 5,900 acres of 
federal land—2,000 acres of U.S. Forest 
Service land and 3,900 acres owned by 
the U.S. Bureau of Land Management. 

g. Filed Pursuant to: Rule 602 of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR 385.602. 

h. Applicant Contact: Michael A. 
Swiger, Van Ness Feldman, Attorneys at 
Law, 1050 Thomas Jefferson St., NW., 
Washington, DC 20007. (209) 298-1891. 

i. FERC Contact: Ann-Ariel Vecchio, 
888 First St., NE., Washington, DC 
20426. (202) 502-6351. 

j. Deadline for filing comments: April 
26, 2006. Reply comments due May 11, 
2006. 

All documents (original and eight 
copies) should be filed with: Magalie R. 
Salas, Secretary, Federal Energy 
Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426. 

The Commission’s Rules of Practice 
require all intervenors filing documents 
with the Commission to serve a copy of 


that document on each person on the 
official service list for the project. 
Further, if an intervenor files comments 
or documents with the Commission 
relating to the merits of an issue that 
may affect the responsibilities of a 
particular resource agency, they must 
also serve a copy of the document on 
that resource agency. 

Comments may be filed electronically 
via the Internet in lieu of paper. The 
Commission strongly encourages 
electronic filings. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site (http:// 
www.ferc.gov) under the “‘e-Filing”’ link. 

k. California Department of Water 
Resources (DWR) filed a settlement on 
behalf of itself and 51 other entities.* 
The purpose of the settlement 
agreement is to resolve all issues that 
have or could have been raised by the 
settling parties in connection with the 
Commission’s issuance of a new license 
for the project and to establish DWR’s 
obligations for the protection, 
mitigation, and enhancement of 
resources affected by the project. The 
settlement includes provisions for river 
habitat improvement, fish hatchery 
improvements, instream flows, water 
quality, wildlife habitat management, 
recreation management, and cultural 
resources protection. DWR requests that 
the settlement become the preferred 
alternative in lieu of the preferred 


1 The other Settling Parties include Alameda 
County Flood Control & Water Conservation 
District, Zone 7, Alameda County Water District, 
American Rivers, American Whitewater, Antelope 
Valley—East Kern Water Agency, Berry Creek 
Citizens Association, California Department of 
Boating and Waterways, California Department of 
Fish and Game, California Department of Parks and 
Recreation, California State Horsemen’s 
Association, California State Horsemen’s 
Association Region II, Castaic Lake Water Agency, 
Central Coast Water Agency, Chico Paddleheads, 
Citizens for Fair and Equitable Recreation, City of 
Oroville, Coachella Valley Water District, County of 
Kings, Crestline—Lake Arrowhead Water Agency, 
DC Jones, Desert Water Agency, Empire West Side 
Irrigation District, Feather River Low Flow Alliance, 
Feather River Recreation and Parks District, 
International Mountain Bicycling Association, Kern 
County Water Agency, Kon Kow Valley Band of 
Maidu, Lake Oroville Bicyclist Organization, 
Littlerock Creek Irrigation District, Metropolitan 
Water District of Southern California, Mojave Water 
Agency, Napa County Flood Control and Water 
Conservation District, National Marine Fisheries 
Service, Oak Flat Water District, Oroville Area 
Chamber of Commerce, Oroville Downtown 
Business Association, Oroville Economic 
Development Corporation, Oroville Parks 
Commission, Oroville Recreation Advisory 
Committee, Oroville Redevelopment Agency, 
Oroville Rotary Club, Palmdale Water District, San 
Bernardino Valley Municipal Water District, San 
Gabriel Valley Municipal Water District, San 
Gorgonio Pass Water Agency, Santa Clara Valley 
Water District, Solano County Water Agency, State 
Water Contractors, Inc., Town of Paradise, Tulare 
Lake Basin Water Storage District, and United 
States Department of the Interior on behalf of its 


component bureaus. 
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alternative identified in the application 
for new license, filed with the 
Commission on January 26, 2005. 

1. A copy of the settlement agreement 
is available for review at the 
Commission in the Public Reference 
Room or may be viewed on the 
Commission’s Web site at http:// 
www.ferc.gov using the “eLibrary” link. 
Enter the docket number excluding the 
last three digits in the docket number 
field to access the document. For 
assistance, contact FERC Online 
Support at 
FERCOnlineSupport@ferc.gov or toll- 
free at 1-866-208-3676, or for TTY, 
(202) 502-8659. A copy is also available 
for inspection and reproduction at the 
address in item h above. 

You may also register online at http:// 
www.ferc.gov/ docs-filing/ 
esubscription.asp to be notified via e- 
mail of new filings and issuances 
related to this or other pending projects. 
For assistance, contact FERC Online 
Support. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—-4872 Filed 4—4—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-—276-000] 


CenterPoint Energy Gas Transmission 


Company; Notice of Proposed 
Changes in FERC Gas Tariff 


March 28, 2006. 

- Take notice that on March 22, 2006, 
_ CenterPoint Energy Gas Transmission 
Company (CEGT) tendered for filing as 
part of its FERC Gas Tariff, Sixth 
Revised Volume No. 1, the following 
revised tariff sheets to be effective May 
1, 2006: 

Seventh Revised Sheet No. 17 

Seventh Revised Sheet No. 18 

Seventh Revised Sheet No. 19 

Seventh Revised Sheet No. 31 

Seventh Revised Sheet No. 32 


Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or niotion to intervene, as 
appropriate. Such notices, motions, or 


protests must be filed in accordance 
with the provisions of § 154.210 of the 
Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible online at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ -ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

{FR Doc. E6—4875 Filed 4—4—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY. 


Federal Energy Regulatory 
Commission 


[Docket No. RP99-176-117] 


Natural Gas Pipeline Company of 
America; Notice of Proposed Change 
in FERC Gas Tariff 


March 28, 2006. 

Take notice that on March 21, 2006, 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing as 
part of its FERC Gas Tariff, Sixth 
Revised Volume No. 1, the following 


tariff sheets, to become effective April 1, 


2006. 


First Revised Sheet No. 26W.35 
First Revised Sheet No. 26W.36 
First Revised Sheet No. 26W.37 
First Revised Sheet No. 26W.38 
First Revised Sheet No. 26W.39 
First Revised Sheet No. 26W.40 


Natural states that copies of the filing 
are being mailed to all parties set out on 
the Commission’s official service list. 


Any person desiring to protest this 
filing must file in accordance with Rule 
211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 
385.211). Protests to this filing will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Such protests must be filed in 
accordance with the provisions of 
Section 154.210 of the Commission’s 
regulations (18 CFR 154.210). Anyone 
filing a protest must serve a copy of that 
document on all the parties to the 
proceeding. 

The Commission encourages 
electronic submission of protests in lieu: 
of paper using the ‘“‘eFiling”’ link at 
http://www.ferc.gov. Persons unable to 
file electronically should submit an 
original and 14 copies of the protest to 
the Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an ‘‘eSubscription’”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—4876 Filed 4—4-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-275-000] 


Panhandle Eastern Pipe Line 
Company, LP; Notice of Proposed 
Changes in FERC Gas Tariff 


March 28, 2006. 

Take notice that on March 22, 2006, 
Panhandle Eastern Pipe Line Company, 
LP (Panhandle) tendered for filing as 
part of its FERC Gas Tariff, Third 
Revised Volume No. 1, the revised tariff 
sheets listed on Appendix A attached to 
the filing to become effective April 22, 
2006. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
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‘Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 

should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public — 
Reference Room in Washington, DC. 
There is an ‘“‘eSubscription” link on the 
Web site that enables subscribers to 
receive e-mai! notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 

. Online service, please e-mail 
FERCOnlineSupport@ ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6-4874 Filed 44-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. CP06-94—000] 


Southern Star Central Gas Pipeline, 
Inc.; Notice of Application 


March 29, 2006. 

Take notice that on March 22, 2006, 
Southern Star Central Gas Pipeline, Inc. 
(Southern Star), 4700 Highway 56, 
Owensboro, Kentucky 42301, filed in 
Docket No. CP06—94—000, an 
application pursuant to sections 7(b) 
and (c) of the Natural Gas Act (NGA) 
and Part 157 of the Commission’s 


Regulations, for authorization to 
abandon and to construct and operate 
certain facilities, in order to provide an 
additional 24,562 Dth per day of 
incremental firm transportation service 
to Missouri Gas Energy (MGE) and 
Southern Missouri Gas (SMG) at total 
estimated cost is approximately $9.4 
million, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. This filing is accessible on- 
line at http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive email notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Specifically, Southern Star proposes: © 


(1) To extend the existing Springfield 
Loop (Line HS) in Christian County, 
Missouri by installing and additional » 
0.9 mile of 20-inch pipeline; (2) to 
replace approximately one mile of 
existing 8-inch Ash Grove-Galloway 
pipeline (Line HQ-8) with a 1.1 mile 
extension of the Springfield 16-inch 
pipeline (Line HQ-16) in Greene 
County, Missouri; (3) to up-rate the 
maximum allowable operating pressure 
(MAOP) on 13.5 miles of the Southern 
Trunk Loop 20-inch pipeline (Line 
“FR”’) located in Montgomery and 
Labette Counties, Kansas; (4) to make 
auxiliary installations and modifications 
at the Grabham and Saginaw 
Compressor Stations located in 
Montgomery County, Kansas and _ 
Newton County, Missouri, respectively; 
and (5) to replace, install or relocate 
various auxiliary facilities on the FR— 
20”, HS—20” and HQ—16” pipelines 
including valves, regulators, launchers, 
and receivers. In.addition, one new 
delivery meter station is proposed off of 
Southern Star’s Tartan 10-inch line 
(Line HQ—32) near Nixa, Missouri to 
provide deliveries to MGE. Any 
questions regarding this application 
should be directed to David N. Robert, 
Manager, Regulatory Affairs, at (270) 
852-4654 or fax (270) 852-5010. 

There are two ways to become 
involved in the Commission’s review of 
this project. First, any person wishing to 
obtain legal status by becoming a party 
to the proceedings for this project 
should, on or before the comment date 
stated below, file with the Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 20426, 
a motion to intervene in accordance 


with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the NGA (18 
CFR 157.10). A person obtaining party 
status will be placed on the service list 
maintained by the Secretary of the 
Commission and will receive copies of 
all documents filed by the applicant and 
by all other parties. A party must submit 
14 copies of filings made with the 
Commission and must mail a copy to 
the applicant and to every other party in 
the proceeding. Only parties to the 
proceeding can ask for court review of 
Commission orders in the proceeding. 

However, a person does not have to 
intervene in order to have comments 
considered. The second way to 
participate is by filing with the 
Secretary of the Commission, as soon as 
possible, an original and two copies of 
comments in support of or in opposition 
to this project. The Commission will 
consider these comments in 
determining the appropriate action to be 
taken, but the filing of a comment alone 
will not serve to make the filer a party 
to the proceeding. The Commission’s 
rules require that persons filing 
comments in opposition to the project 
provide copies of their protests only to 
the party or parties directly involved in 
the protest. 

Persons who wish to comment only 
on the environmental review of this 
project should submit an original and 
two copies of their comments to the 
Secretary of the Commission. 
Environmental commentors will be 
placed on the Commission’s 
environmental mailing list, will receive 
copies of the environmental documents, 
and will be notified of meetings 
associated with the Commission’s 
environmental review process. 
Environmental commentors will not be 
required to serve copies of filed 
documents on all other parties. 
However, the non-party commentors 
will not receive copies of all documents 
filed by other parties or issued by the 
Commission (except for the mailing of 
environmental documents issued by the 
Commission) and will not have the right 
to seek court review of the 
Commission’s final order. 

Comments, protests and interventions 
may be filed electronically via the 
Internet in lieu of paper. See 18 CFR 
385.2001(a)(1)(iii) and the instructions 
on the Commission’s Web site under the 
“e-Filing” link at http://www.ferc.gov. 
The Commission strongly encourages 
intervenors to file electronically. 

Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
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888 First Street, NE., Washington, DC 
20426. ~ 

Comment Date: 5 p.m. Eastern Time 
on April 19, 2006. 
Magalie R. Salas, 
Secretary. 
[FR Doc. E6-4882 Filed 44-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP06-277-000] 


Transcontinental Gas Pipe Line 


Corporation; Notice of Proposed 
Changes in FERC Gas Tariff 


March 29, 2006. 

Take notice that on March 24, 2006, 
Transcontinental Gas Pipe Line 
Corporation (Transco) tendered for 
filing as part of its FERC Gas Tariff, 
Third Revised Volume No. 1, First 
Revised Sixtieth Revised Sheet No. 50, 
to become effective February 1, 2006 
and Substitute Sixty-First Revised Sheet 
No. 50 and Substitute Sixty-Second 
Revised Sheet No. 50, to become 
effective April 1, 2006. - 

Transco states that the purpose of the 
instant filing is to track rate changes 
attributable to transportation service 
purchased from Texas Gas 
Transmission, LLC (Texas Gas) under its 
Rate Schedule FT, the costs of which are 
included in the rates and charges 
payable under Transco’s Rate Schedule 
FT-NT. This filing is being made 
pursuant to tracking provisions under 
Section 4 of Transco’s Rate Schedule 
FT-NT. 

Transco states that copies of the filing 
are being mailed to each of its FT-NT 
customers and interested State 
Commissions. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 

385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a notice of 
intervention or motion to intervene, as 

appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of § 154.210 of the 
Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone 
filing an intervention or protest on or 


before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

e Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 


.should submit an original and 14 copies 


of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription” link on the 


. Web site that enables subscribers to 


receive e-mail notification when a 
document is added to a subscribed 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—4880 Filed 4—4—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Combined Notice of Filings # 1 


March 29, 2006. 

Take notice that the Commission 
received the following electric rate 
filings. 

Docket Numbers: ERO5—1233-001. 

Applicants: MidAmerican Energy 
Company. 

Description: MidAmerican Energy Co. 
submits its pro forma revised tariff 
sheets for its OATT with a proposed 
effected date of 4/1/06. 

Filed Date: 03/22/2006. 

Accession Number: 20060328—0012. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, April 12, 2006. 

Docket Numbers: ERO6-486-001. 

_ Applicants: Central Illinois Public 
Service Company; Illinois Power 
Company; Union Electric Company. 

Description: Ameren Services Co. dba 
Central Illinois Public Service Co. et al. 
submits agreements with revised 
designations to comply with FERC’s 
letter order issued 3/2/06. , 

Filed Date: 03/22/2006. 

Accession Number: 20060327—0046. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, April 12, 2006. - 


Docket Numbers: ERO6-562-001. 

Applicants: Southern Company 
Services, Inc. 

Description: Southern Company 
Services, Inc. on behalf of Georgia 
Power Co. submits its response to the 
Commission’s 3/8/06 Deficiency. Letter 
concerning its Integrated Transmission 
System Investment Responsibility 
Reconciliation Agreement. 

Filed Date: 03/23/2006. 

Accession Number: 20060328-0010. 

Comment Date: 5 p.m. Eastern Time 


on Thutsday, April 13, 2006. 


Docket Numbers: ERO6—706—000. 

Applicants: Entergy Services,.Inc. 

Description: Entergy Services, Inc. on 
behalf of Entergy Arkansas, Inc. submits 
corrected sheets A.1, B.1, and B.8 to be 
accepted for filing effective 3/1/06 etc. 

Filed Date: 03/23/2006. 

Accession Number: 20060327-—0091. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, April 13, 2006. 

Docket Numbers: ERO6—771—000; 
ERO6-—772-000; ERO6—773-080. 

Applicants: ExxonMobil Baton Rouge 
Complex; Beaumont Complex; LarBarge 
Shute Creek Treating Facility. 

Description: ExxonMobil Power and 
Gas Service Inc., on behalf of 
ExxonMobil’s Baton Rouge Complex et 
al. submits an addendum to its 
application for an order accepting initial 
market-based rate tariff. 

Filed Date: 03/17/2006. 

Accession Number: 20060328-—0091. 

Comment Date: 5 p.m. Eastern Time 
on Friday, April 7, 2006. 

Docket Numbers: ERO6—774—000. 

Applicants: Pacificorp; MidAmerican 
Energy Company; Cordova Energy 
Company LLC. 

Description: MidAmerican Energy Co. 
et al. submit revised codes of conduct to 
reflect the new affiliate relationships 
among the Applicants as a result of the 
sale of PacifiCorp etc. 

Filed Date: 03/21/2006. 

Accession Number: 20060328—0080. 

Comment Date: 5 p.m. Eastern Time 
on Tuesday, April 11, 2006. 

Docket Numbers: ERO6—775-—000. 

Applicants: Public Service Company 
of New Mexico. _ 

Description: Public Service Company 
of New Mexico submits its Interim 
Invoicing Agreement for San Juan 
Generating Station dated 12/31/05. 

Filed Date: 03/20/2006. 
Accession Number: 20060328—0111. 

Comment Date: 5 p.m. Eastern Time 
on Monday, April 10, 2006. 

Docket Numbers: ERO6—776—000. 

' Applicants: Golden Spread Electric 
Cooperative, Inc. 

Description: Golden Spread Electric 

Cooperative, Inc. submits its First 
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Revised Sheet 500 and 501 to First 
Electric Rate Schedule 23-33 pursuant 
to Section 205 of the Federal Power Act 
etc. 

Filed Date: 03/22/2006. 

Accession Number: 20060328—0081. 

Comment Date: 5 p.m. Eastern Time 
on Wednesday, April 12, 2006. 


Docket Numbers: ERO6—777—000. 

Applicants; Connectiv Energy Supply, 
Inc. 

Description: Conectiv Energy Supply, 
Inc. submits its request for authorization 
to make wholesale power sales to its 
affiliate, Delmarva Power & Light Co. 

Filed Date: 03/22/2006. 

Accession Number: 20060328-0086. 

_ Comment Date: 5 p.m. Eastern Time 
on Wednesday, April 12, 2006. | 

Docket Numbers: ERO6-779-—000. 

Applicants: Carolina Power & Light 
Company. . 

Description: Carolina Power & Light 
Co. dba Progress Energy Carolinas, Inc. 
submits a notice of termination of the 
Standard Large Generator 
Interconnection Agreement with North 
Carolina Electric Membership Corp. 

Filed Date: 03/23/2006. 

Accession Number: 20060328-0075. 

Comment Date: 5 p.m. Eastern Time 
on Thursday, April 13, 2006. 


Any person desiring to intervene or to 
protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 
is not necessary to separately intervene 
again in a subdocket related to a - 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission , 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not-be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http:// 
www-.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 

link to log on and submit the 
intervention or protests. 


Persons unable to file tlectronically 
should submit an original and 14 copies 
of the intervention or protest to the - 
Federal Energy Regulatory Commission, 
888 First St. NE., Washington, DC 
20426. . 

The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 


‘Commission’s Public Reference Room in 


Washington, DC. There is an 
eSubscription link on the Web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlineSupport@ferc.gov or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 
[FR Doc. E6-4878 Filed 44-06; 8:45 am] 


BILLING CODE 6717-01-P__. 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Project No. 2146-113] 


Alabama Power Company; Notice of - 
Availability of Environmental 
Assessment 


March 29, 2006. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s regulations, the Office of 
Energy Projects has reviewed the 
application requesting the 
Commission’s authorization for non- 
project use of project lands and waters 
for a water withdrawal at the Logan ~ 
Martin development of the Coosa River 
Project. The proposed withdrawal 
would be located south of Ragland, 
Alabama. An environmental assessment 
(EA) has been prepared. 

In the EA, the Commission’s staff 
concludes that approval of the licensee’s 
application would not produce any 
significant adverse environmental 
impacts, consequently the proposal 
would not constitute a major federal 


action significantly affecting the quality - 


of the human environment. 

A copy of the EA is attached to the 
Commission order titled “Approving 
Non-Project use of Project Lands and 
Waters, issued March 28, 2006, and is 
available at the Commission’s Public 
Reference Room. A copy of the EA may 
also be viewed on the Commission’s 


Web site at http://www. ferc.gov using 
the “‘elibrary” link. Enter the docket 
numbers (P—2146) in the docket field to 
access the document. For assistance, 
call (202) 502-8222 or (202) 502-8659 
(for TTY). 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6-4881 Filed 44-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket No. PFO6—-17-000] 

Gulf South Pipeline Company; Notice 


of intent To Prepare an Environmental 
Impact Statement for the Proposed 


- East Texas Expansion Project and 


Request for Comments on 
Environmental Issues 


March 28, 2006. 

The staff of the Federal Siibein 
Regulatory Commission (FERC or 
Commission) will prepare an 
environmental impact statement (EIS). 
for the East Texas Expansion Project 
proposed by the Gulf South Pipeline 
Company (Gulf South). This notice 
describes the proposed project, the EIS 
process and how the public can 
participate in our? analysis. 

This notice is being sent to affected 
landowners; Federal, state, and local 
government agencies; elected officials; 
environmental and public interest 
groups; Native American tribes; other 
interested parties; and local libraries 


. and newspapers. We encourage 


government representatives to notify 
their constituents of this proposed 
project and encourage them to comment 
on their areas of concern. 

An. effort is being made to send this 
notice to all individuals, organizations 
and government entities interested in 
and/or potentially affected by the 
proposed project. This includes all 
landowners who are potential right-of- 
way grantors, whose property may be 
used temporarily for project purposes or 
who own homes within distances 
defined i in the Commission’s regulations | 
of certain aboveground facilities. 

If you cicahen this notice, you are on 
the environmental mailing list for this 
project. If you would like to remain on 
our mailing list, please return the 
Information Request (Appendix 2). If 
you do not return the Information 
Request, you will be removed from the 


1“We,” “us,” and “our” refer to the 
environmental staff of the FERC’s eed of Energy 
Projects. 
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Commission’s environmental mailing - 
list. 


Summary of the Proposed Project 

Gulf South proposes to construct, 
operate and maintain approximately 146 
miles of natural gas pipeline in Desoto, 
Red River, Bienville, Jackson, Ouachita 
and Richland Parishes, Louisiana. This 
pipeline would have the capacity to 
deliver approximately 1.5 billion cubic 
feet (BCF) of natural gas per day and 
would interconnect with three existing 
interstate natural gas pipeline facilities. 
Gulf South is also proposing to expand 
its existing natural gas compressor 
station in Panola County, Texas; and 
construct a new natural gas compressor 
station in Ouachita Parish, Louisiana. 

According to Gulf South, the purpose 
of this project is to transport natural gas 
from production fields in east Texas and 
northern Louisiana.to markets in the 
Gulf Coast, Midwestern, Northeastern 
and Southeastern United States. Gulf 
South has also stated that the East Texas 
Expansion Project will satisfy the 
growing demand for natural gas in the 
United States. 

Specifically, Gulf South is proposing 
to construct, operate and maintain: ' 

¢ 146.3 miles of 42-inch-diameter 
pipeline beginning near Keatchie, 
Louisiana and extending easterly 
through Desoto, Red River, Bienville, 
Jackson, Ouachita and Richland 
Parishes until connecting with existing 
pipeline facilities near Delhi, Louisiana. 

e An additional 40,000 horsepower 
(HP) of compression at the existing 
Carthage Junction Compressor Station in 
Panola County, Texas. 

e A new 26,830 HP compressor - 
station (Vixen Compressor Station) near 
pipeline mile post 98.3 in Ouachita 
Parish, Louisiana. 

¢ Meter and regulation stations, 
mainline block valves, and pigging 
facilities. 

A general lecation of the proposed 
pipeline and compressor stations is 
provided in Appendix 1.2 


Land Requirements 


- Construction of the proposed 42-inch- 
diameter pipeline would generally 
require the use of a 100 foot 


2 The appendices referenced in this notice are not 
being printed in the Federal Register. Copies of all 
appendices, other than Appendix 1 (maps), are 
available on the Commission’s Web site at the 
“eLibrary” link or from the Commission’s Public 
Reference Room, 888 First Street, NE., Washington, 
DC 20426, or call (202) 502-8371. For instructions 
on connecting to eLibrary refer to the Public 
Participation section of this notice. Copies of the 
appendices were sent to all those receiving this 
notice in the mail. Requests for detailed maps of the 
proposed facilities should be made directly to Gulf 
South. 


construction right-of-way (ROW). The 
exact size of the construction ROW 
would vary depending on land type and 
construction method. Additional 


temporary work spaces (ATWS), access 


roads, pipe’storage and contractor-yards 
would also be required during 
construction of the 42-inch-diameter 
pipeline. Expansion of the Carthage 
Junction Compressor Station would be 
conducted within the fenced boundaries 
of the station. Construction of the 
proposed Vixen Compressor Station 
would require the purchase and 
temporary disturbance of approximately 
20 acres of land. Approximately 2,500 
acres of land would be temporarily 
affected by construction of the proposed 
project. 

Operation of the proposed 42-inch- 
diameter pipeline would require the use 


- of a 60 foot permanent ROW. Operation 


of the expanded Carthage Junction 
Compressor Station would not require 
the use of additional lands. Operation of 
the proposed Vixen Compressor Station 
would require the use of approximately 
10 acres of land. Approximately 950 
acres of land would be permanently 
affected by operation of the proposed 
project. 

If you area landowner receiving this 
notice, you may be contacted by a Gulf 
South representative about the 
acquisition of an easement to construct, 
operate and maintain the proposed 
project facilities. The pipeline company 
would seek to negotiate a mutually 
acceptable agreement. However, if the ~ 
project is approved by the FERC, that 
approval conveys with it the right of 
eminent domain. Therefore, if easement _ 


_negotiations fail to produce an 


agreement, the pipeline company could 
initiate condemnation proceedings in 
accordance with state law. 


The EIS Process 


The National Environmental Policy 
Act (NEPA) requires the Commission to 
take into account the environmental 
impacts that could result from the 
approval of an interstate natural gas 
pipeline. The FERC will use the EIS to 
assess the environmental impact that ~ 
could result if the East Texas Expansion 
Project is authorized under section 7 of 
the Natural Gas Act. 

NEPA also requires us to discover ‘and 
address concerns the public may have 
about proposals under consideration by 
the Commission. This process is 
referred to as ‘‘scoping.” The main goal 
of the scoping process is to focus the 
analysis in the EIS on the important 
environmental issues. With this Notice 
of Intent, the Commission staff is 
requesting public comments on the 
scope of the issues to be addressed in 


the EIS. All comments received will be 
considered during preparation of the 
EIS. Please note that the scoping period 
will close on April 27, 2006. 

In the EIS, we will discuss impacts 
that could occur as a result of the 
construction and operation of the 
proposed project under these general - 
headings: 

e Geology and soils; 

e Water resources; 

e Wetlands and vegetation; 

e Fish and wildlife; 

¢ Threatened and endangered 
species; 

e Land use, recreation and visual 
resources; 

‘e Air quality and noise; 

¢ Cultural resources; 

Socioeconomics; 

¢ Reliability and safety; and 

e Cumulative impacts. 

In the EIS, we will also evaluate 
possible alternatives to the proposed 
project or portions of the project and 
make recommendations on how to 
lessen or avoid impacts on‘affected 
resources. 

Our independent analysis of the 
issues will be included in a draft EIS. 
The draft EIS will be mailed to Federal, 
state and local government agencies; 
elected officials; environmental and 
public interest groups; Native American 
tribes; affected landowners; 
commentors; other interested parties; 
local libraries and newspapers; and the 
FERC’s official service list for this 
proceeding. A 45-day comment period 
will be allotted for review of the draft 
EIS. We will consider all comments on 
the draft EIS and revise the document, 
as necessary, before issuing a final EIS. 
We will consider all comments on the 
final EIS before we make our 
recommendations to the Commission. 
To ensure that your comments are 
considered, please follow the 
instructions in the Public Participation 
section of this notice. 

Although no formal application has 
been filed, the FERC staff has already 
initiated its NEPA review under its Pre- 
filing Process. The purpose of the Pre- 
filing Process is to encourage the early 
involvement of interested stakeholders 
and to identify and resolve issues before 
an i lication is filed. 

this notice, we are also asking 
federal state and local governmental 
agencies with jurisdiction and/or 
special expertise with respect to 
environmental issues to express their 
interest in becoming cooperating 
agencies for the preparation of the EIS. 
These agencies may choose to 
participate once they have evaluated the 
proposal relative to their 
responsibilities. Agencies that would 


| 

| 
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- send a letter expressing that interest and 
expected level of involvement to the 
Secretary of the Commission at the 
address provided in the public 
participation section of this notice. 


Currently Identified Environmental 
Issues 

The EIS will discuss impacts that | 
could occur as a result of the 
construction, operation and 
maintenance of the proposed project. 
We have already identified several 
issues that we think deserve attention 
based on a preliminary review of the 
project site, interaction with the public 
during the pre-filing process and 
information provided by Gulf South. 
This preliminary list of issues may be 
changed based on your comments and 
our analysis. 

_ @ The minimization of construction 
rights-of-way and associated 
construction impacts. 

e Potential effects ¢ on prime farmland 
and soils with a high potential for 
compaction. 

¢ Potential impacts to existing land 
uses, including residences, suburban 
housing developments, agricultural and 
managed forested lands. 

¢ Potential increases in noise 
resulting from the construction of 


pipeline compression. 


e Potential impacts to perennial and 
intermittent waterbodies, including 
waterbodies with federal and/or state 
designations. 

e Evaluation of temporary and 
permanent impacts on wetlands and 
development of appropriate mitigation. 

e Potential impacts to fish and 
wildlife habitat, including potential 
impacts to federally and state-listed 
threatened and endangered species. 

¢ Potential impacts to wildlife 
management areas. 

_ © Potential impacts and benefits of 
construction workforce on local 
housing, infrastructure, public services 
and economy. 


Public safety and potential hazards 


associated with the transport of natural 

as. 
. e Alternative alignments for the 
pipeline route. 

e Assessment of the effect of the 
proposed project when combined with 
other past, present, or reasonably 
foreseeable future actions in the project 
area. 


Public Participation 


You can make a difference by 
providing us with your specific 
comments or concerns about the 
proposed project. By becoming a 
commentor, your-concerns will be 


like to request cooperating status should’ 


addressed in the EIS and considered by 


_ the Commission. Your comments 
- should focus on the potential 


environmental effects, reasonable 
alternatives (including alternative 
facility sites and pipeline routes), and 
measures to avoid or lessen 
environmental impacts. The more 


specific your comments, the more useful 


they will be. To ensure that your 
comments are timely and properly 
recorded, please carefully follow these 
instructions: 

e Send an original and two copies of 
your letter to: Magalie R. Salas, 
Secretary, Federal Energy Regulatory 
Commission, 888 First St., NE., Room 
1A, Washington, DC 20426. 

¢ Label one copy of your comments 
for the attention of Gas Branch 2, DG2E. 

e Reference Docket No. PF06-17—000 
on the original and both copies. 

e Mail your comments so that they 
will be received in Washington, DC on 


- or before April 27, 2006. 


’ Please note that we are continuing to 
experience delays in mail deliveries 
from the U.S. Postal Service. As a result, 
we will include all comments that we 
receive within a reasonable time frame 
in our environmental analysis of this 
project. The Commission strongly 
encourages electronic filing of any 
comments in response to this Notice of 


Intent. For information on electronically 


filing comments, please see the 
instructions on the Commission’s Web 
site at http://www.ferc.gov; before you 
can submit comments you will need to 
create a free account. 

Public scoping meetings are designed 
to provide another opportunity to offer 
comments on the proposed project. The 
FERC will announce plans for public 
scoping meetings.in the vicinity of the . 
proposed project once Gulf South has 
filed additional information with the 
Commission. Interested groups and 
individuals are encouraged to attend 
these meetings and to present comments 
on the environmental issues they 
believe should be addressed in the EIS. 
A transcript of each meeting will be 
generated so that comments are 
accurately recorded. 

Once Gulf South formally files its 
application with the Commission, you 
may want to become an official party to 
the proceeding known as an 
“intervenor.” Intervenors play a more > 
formal role in the process and are able 
to file briefs, appear at hearings and be 
heard by the courts if they choose to 
appeal the Commission’s final ruling. 
An intervenor formally participates in a 
Commission proceeding by filing a 
request to intervene. Instructions for — 
becoming an intervenor are included in 
the User’s Guide under the “‘e-filing” 


link on the Commission’s Web site. 
Please note that you may not request 
intervenor status at this time. You must 
wait until a formal application is filed 
with the Commission. 


Availability of Additional Information 


Gulf South has established an Internet 
Web site for this project-at http:// . 
www.gulfsouthpl.com. This Web site 
includes a description of the project, a 
map of the proposed pipeline route and 
answers to frequently asked questions. 
You can also request additional 
information or provide comments 
directly to Gulf South at 1-877—972- 
8533 or by e-mail at 
easttexasexpansionproject 
@gulfsouthpl.com. 

Additional information about this 
project can also be obtained by 
contacting the Commission’s Office of 
External Affairs, at 1-866—208—FERC ° 
(3372). Additional information is also 
available on the Internet at http:// 
www.ferc.gov. The “eLibrary link” on 
the FERC Web site provides access to 
documents submitted to and issued by 
the Commission, such as comments, 
orders, notices and rulemakings. Once 
on the FERC website, click on the 
“eLibrary link,”’ select ‘General Search” 
and in the “‘Docket Number” field enter 
the project docket number excluding the 
last three digits (PF06-17). When 
researching information be sure to select 
an appropriate date range. In addition, 
the FERC now offers a free email service 
called eSubscription that allows you to 
keep track of all formal issuances and 
submittals in specific dockets. This can 
reduce the amount of time you spend 
researching proceedings by 
automatically providing you with 
notification of these filings, document 
summaries and direct links to the 
documents. To register for this service, 
go to http://www. ferc.gov/ 
esubscribenow.htm. 

Public meetings or site visits will be 
posted on the Commission’s calendar 
located at http://www. ferc.gov/ 
EventCalendar/EventsList.aspx along 
with other related information. 

For assistance with the FERC Web site 
or with eSubscription, please contact, 
FERC Online Support at 
FERCOnlineSupport@ferc.gov or toll 
free at 1-866-208-3676, or TTY, contact 
(202) 502-8659. 


Magalie R. Salas, 

Secretary. 

Appendix 2—Information Request 
[Docket No. PFO6—17—000] 


( Please keep my name on the mailing list 
for the East Texas Expansion Project. 
Name . 
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“Agency 


Address 


‘City 


State 


Zip Code 


C Please send me a paper copy of the 
environmental document instead of an 
electronic copy (compact disc). 

From 


ATTN: OEP—Gas 2, PJ—11.2, Federal Energy 
Regulatory Commission, 888 First Street, 
NE., Washington, DC 20426. 

(Docket No. PFO6-17—000) 

Staple or Tape Here 


[FR Doc. E6-4873 Filed 4—4—06; 8:45 am] - 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ—OPPT-2003-0604; FRL-7774-6] 


Access to Confidential Business 
Information by Chemical Abstract 
Services; Correction 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Correction. 


SUMMARY: EPA issued a notice in the 
Federal Register of November 29, 2005, 
concerning the authorization of EPA’s 
contractor Chemical Abstract Services, 

. of Columbus, Ohio, to access 
information which has been submitted 
to EPA under sections 5 and 8 of the 
Toxic Substances Control Act (TSCA). 
This document is being issued to correct 
errors in that notice. 

FOR FURTHER INFORMATION CONTACT: For 
general information contact: Colby 
Lintner, Regulatory Coordinator, 
Environmental! Assistance Division 
(7408M), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (202) 554—1404; e-mail address: 
TSCA-Hotline@epa.gov. 

For technical information contact: 
Scott M. Sherlock, TSCA Security Staff, 
Environmental Assistance Division 
(7408M), Office of Pollution Prevention 
and Toxics, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: (202)564—8257; e-mail address: 
sherlock.scott@epa.gov 
SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Notice Apply to Me? 


This action is directed to the public 
in general. This action may, however, be 
of interest to those persons who are or 


may be required to conduct testing of 
chemical substances under TSCA. Since 
other entities may also be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the 
technical person listed under FOR 
FURTHER INFORMATION CONTACT. 


B. How Can I Get Copies of this 
Document and Other Related 
Documents? 


1. Docket. EPA has established a 
docket for this action under docket 
identification (ID) number EPA—HQ-- 
OPPT-2003-—0004. Publicly available 
docket materials are available 
electronically athttp:// 


www.regulations.gov or in hard copy at — 


the OPPT Docket, EPA Docket Center, 
EPA West, Rm. B102, 1301 Constitution 
Ave., NW., Washington, DC. The EPA 
Docket Center Public Reading Room is 
open from 8:30 a.m. to 4:30 p.m.; 
Monday through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is (202) 566-1744, 
and the telephone number for the OPPT 
Docket is (202) 566-0280. 


2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register’’ listings 
athttp://www.epa.gov/fedrgstr/. 


Il. What Does this Correction Do? 


In FR Doc 05-23437 published in the 
Federal Register of November 29, 2005 
(70 FR 71500) (FRL—7751-6), EPA 
issued a notice announcing the access of 
information submitted to EPA under 
sections 5 and 8 of TSCA to Chemical 
Abstract Services. In that document the 
access date and expiration date were 
inadvertently listed. The document is 
corrected as follows: 


1. On page 71501, first column, the 
date unit should have read: 


“DATES: Access to confidential data will 
occur on March 1, 2006.” 


2. On page 71501, second column, 
under Unit IL, the fifth paragraph is 
corrected to read: 

“Clearance for access to TSCA CBI 
under Contract Number EP—W-—06-011. 
may continue until December 31, 2012.. 
Access will occur on March 1, 2006.” 


\ List of Subjects 


Environmental protection, 
Confidential business 


March 29, 2006. 
Vicki Simons, 
Acting Director, Information Management 


Division, Office of PollutionPrevention. and 
Toxics. 


[FR Doc. E6—4931 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560—50-S 


ENVIRONMENTAL PROTECTION 
AGENCY | 


[EPA-HQ-OPP-2006-0273; FRL-7771-6] 


The Association of American Pesticide 
Control Officials State FIFRA Issues 
Research and Evaluation Group 


‘Working Committee on Water Quality 


and Pesticide Disposal Public Meeting 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: The Association of American 
Pesticide Control Officials (AAPCO)/ 
State FIFRA Issues Research and 
Evaluation Group (SFIREG) Working 
Committee on Water Quality and 
Pesticide Disposal (WC/WQ&PD) will 
hold a 2-day meeting, beginning on 
April 24, 2006 and ending April 25, 
2006. This notice announces the 
location and times for the meeting and 
sets forth the tentative agenda topics. 
DATES: The meeting will be held on 
April 24, 2006 from 9 a.m. to 5 p.m. and 
9 a.m. to 12 p.m. on April, 25, 2006. 
ADDRESS: The meeting will be held at 
Mayflower Park Hotel, 4t» and Olive 
Streets, Seattle, WA, 98101, telephone 
number: (206) 623-8700. 

FOR FURTHER INFORMATION CONTACT: 
Georgia McDuffie, Field and External 
Affairs Division (7506C), Office. of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 


'Ave., NW., Washington, DC 20460— 


0001; telephone number: (703) 605— 
0195; fax number: (703) 308-1850; e- 
mail address: mcduffie.georgia@epa.gov 
or Philip H. Gray, SFIREG Executive 
Secretary, P.O. Box 1249, Hardwick, VT 
05843-1249; telephone number: (802) 
472-6956; fax (802) 472-6957; e-mail 
address: aapco@plainfield.bypass.com. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are interested in 
SFIREG information exchange 
relationship with EPA regarding 
important issues related to human 
health, environmental exposure to 
pesticides, and insight into EPA’s 
decision-making process are invited and 
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encouraged to attend the meetings and 
participate as appropriate. 

This action is directed to the public 
in general, and may be of particular 
interest to those persons who are or may 
be required to conduct testing of 
chemical substances under the Federal 
Food, Drug and Cosmetic Act (FFDCA), 
or the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA). 


B. How Can I Get Copies of this 
Document and Other Related 
Information? 


1. Docket. EPA has established a 
docket for this action under Docket 
identification number (ID) EPA—HQ- 
OPP-2006-0273; FRL—7771-6. Publicly 
available docket materials are available 
either electronically at http:// 
www.regulations.gov or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. The Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Docket Facility is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the Federal Register listings at 
http://www.epa.gov/fedrgstr/. 


Il. Tentative Agenda 


1. Protecting Water Quality from 
Pesticides: Opportunities for State- 
Federal Partnerships. 

2. U.S. Geological Survey National 
Water Quality Assessment Report on 
Pesticides in Streams and Ground 
Water. 

3. Prioritizing Ambient Water Criteria 
for Pesticides. 

4. Endangered Species and Pesticide 
Water Quality Issues. 

5. Pesticide-Impaired Water Bodies. 

6. Pesticide Degradates. 

7. EPA Water Quality Performance 
Measures. 

8. Water Quality & Pesticide Disposal 
Working Committee Workgroups Issue 
Papers/Updates. 

9. FIFRA/CWA: Court Cases, USEPA 
Proposed Rule. 

10. Water Quality Pesticide 
Regulatory Education Program Course. 

11. Pesticide Recycling Survey. 

12. EPA Update/Briefing: 

a. Office of Pesticide Programs 
Update. 

b. Office of Enforcement Compliance 
Assurance Update. 


List of Subjects 
Environmental protection, 


Endangered species, Pesticides and 
pests, Recycling, Water quality. 


Dated: March 23, 2006. 
William R. Diamond, 
Director, Field and External Affairs Division, 
Office of Pesticide Programs. 
[FR Doc. E6—4846 Filed 4—4—06; 8:45 am] 
[BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA—HQ—OPP-2006-0201; FRL-7768—8] 
Organic Arsenic Herbicides Risk 


Assessments; Notice of Availability 
and Risk Reduction Options 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
availability of EPA’s risk assessments 
and related documents for the pesticides 
monosodium methanearsonate (MSMA), 
disodium methanearsonate (DSMA), 
calcium acid methanearsonate (CAMA), 
and cacodylic acid, collectively referred 
to as the “organic arsenic herbicides,” 
and opens a public comment period on 
these documents. The public is 
encouraged to suggest risk management 
ideas or proposals to address the risks 
identified. EPA is developing a 
Reregistration Eligibility Decision (RED) 
for the organic.arsenic herbicides 
through a modified, 4-Phase public 
participation process that the Agency 
uses to involve the public in developing 
pesticide reregistration and tolerance 
reassessment decisions. Through these 
programs, EPA is ensuring that all 
pesticides meet current health and 
safety standards. 


DATES: Comments must be received on 
or before June 5, 2006. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

http://www.regulations.gov/. 
Follow the on-line instructions for 
submitting comments. 

e Mail: Public Information and 
Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001. 

Hand Delivery: Public Information 
and Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, Rm. 119, Crystal Mall #2, 1801 
S. Bell St., Arlington, VA. 

Attention: Docket ID number EPA- 
HQ—OPP-—2006—0201. The docket 
facility is open from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 


holidays. The telephone number for the 
docket facility is (703) 305-5805. Such 
deliveries are only accepted during the 
Docket’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Instructions: Direct your comments to 
docket ID number EPA—HQ—OPP-2006-— 
0201. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available on-line at http:// 
www.regulations.gov/, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be captured automatically and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use.of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at hitp:// 
www.epa.gov/epahome/docket.htm/. 

Docket: All documents in the docket 
are listed in the regulation.gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically at http:// 
www.regulations.gov/ or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB) (7502C), Office 
of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. The docket facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
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holidays. The telephone number for the 


docket facility is (703) 305— 5805. 


FOR FURTHER INFORMATION CONTACT: 
Lance Wormell, Special Review and 
Reregistration Division (7508C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460— 
0001; telephone number: (703) 603-— 
0523; fax number: (703) 308-8041; e- 
mail address:wormell.lance@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of interest to a 
wide range of stakeholders including 
environmental, human health, and 
agricultural advocates; the chemical 
industry; pesticide users; and members 
of the public interested in the sale, 
distribution, or use of pesticides. Since 
others also may be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Pape 
My Comments for EPA? 


- 1. Submitting CBI. Do not submit this 
information to EPA through http:// 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you-mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 


2. Tips for Preparing your Comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 


ii. Follow directions. The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 


iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 

v. If you estimate potential costs or 
burdens, explain how you arrived at _ 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns, and 
suggestalternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 


comments by the comment period . 
deadline identified. 


Tl. Background 


A. What Action is the Agency Taking? . 


EPA is releasing for public comment ~ 
its human health and environmental 
fate and effects risk assessments and 
related documents for the organic 
arsenic herbicides MSMA, DSMA, 
CAMA, and cacodylic acid and is 
soliciting public comment on risk 
management ideas or proposals. MSMA 
and DSMA are selective herbicides used 
primarily for weed control in cotton and 
ornamental/residential turf. CAMA is a 
selective herbicide used in residential 
turf. Cacodylic acid is a non-selective 
herbicide used primarily as a defoliant 
in cotton and in lawn renovation. EPA 


. developed the risk assessments and risk 


characterization for the organic arsenic 
herbicides through a modified version 
of its public process for making 
pesticide reregistration eligibility and 
tolerance reassessment decisions. 
Through these programs, EPA is 
ensuring that pesticides meet current 
standards under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
and the Federal Food, Drug, and 
Cosmetic Act (FFDCA), as amended by 
the Food Quality Protection Act of 1996 
(FQPA). 

MSMaA and DSMA are selective pre- 
and post-emergence herbicides used on 
cotton, non-bearing citrus and nuts, golf 
courses, and recreational areas 
including schoolyards, lawns, and 
rights-of-way. CAMA is a selective post- 
emergence herbicide registered for use 
on golf courses, and recreational areas 
including schoolyards, lawns, and 
rights-of-way. CAMA has no registered 
food uses. Cacodylic acid is a defoliant 
(non-selective) used primarily on cotton 
and, to a much lesser extent, on non- 
bearing citrus. There are also non- 
agricultural uses (e.g., golf courses, 
recreational areas, rights-of-way) and 


residential uses (e.g., weed control, | 
lawn renovation). 

EPA is providing an iicummand, 
through this notice, for interested 
parties to provide comments and input 
on the Agency’s risk assessments for the 
organic arsenic herbicides. Such 
comments and input could address, for 
example, the availability of additional 
data to further refine the risk 
assessments, such as speciated soil or 
water monitoring data, or could address 
the Agency’s risk assessment 
methodologies and assumptions as 
applied to this specific pesticide. 

hrough this notice, EPA also is 
providing an opportunity for interested 
parties to provide risk management 
proposals or otherwise comment on risk 
management for the organic arsenic 
herbicides. Risks potentially of concern 
associated with the use of the organic 
arsenic herbicides are: certain 
occupational and residential post- 
application exposure scenerios; the 
potential for applied organic arsenic 
herbicides to transform to inorganic 
arsenic in soil, water, and/or plants; the 
potential for applied organic arsenic 
herbicides to buildup in soil; the 
potential for applied organic arsenic 
herbicides to reach drinking water 
sources. In targeting these risks of 
concern, the Agency solicits information 
on effective and practical risk reduction 
measures. 

EPA seeks to achieve environmental 
justice, the fair treatment and 
meaningful involvement of all people, 
regardless of race, color, national origin, 
or income, in the development, 
implementation, and enforcement of 
environmental laws, regulations,.and 
policies. To help address potential » 
environmental justice issues, the 
Agency seeks information on any groups 
or segments of the population who, as 
a result of their location, cultural 
practices, or other factors, may have 
atypical, unusually high exposure to the 
organic arsenic herbicides, compared to 
the general population. 

EPA is applying the principles of 
public participation to all pesticides 
undergoing reregistration and tolerance 
reassessment. The Agency’s Pesticide 
Tolerance Reassessment and 


‘ Reregistration; Public Participation 


Process, published in the Federal 
Register on May 14, 2004 (69 FR 
26819)(FRL—7357-9), explains that in’ 
conducting these programs, the Agency 
is tailoring its public participation __ 
process to be commensurate with the 
level of risk, extent of use, complexity 
of the issues, and degree of public 
concern associated with each pesticide. 
For the organic arsenic herbicides, a 
modified, 4-Phase process with 1 
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comment period and ample opportunity 
for public consultation seems 
appropriate in view of its refined risk 
assessments. 

All comments should be submitted 
using the methods in ADDRESSES, and 
must be received by EPA on or before 
the closing date. Comments will become 
part of the Agency Docket for the 
organic arsenic herbicides. Comments 
received after the close of the comment 
period will be marked “‘late.”’ EPA is not 
required to consider these late 
comments. 


B. What is the Agency’s Authority for 
Taking this Action? 


Section 4(g)(2) of FIFRA as amended 
directs that, after submission of all data 
concerning a pesticide active ingredient, 
“the Administrator shall determine 
whether pesticides containing such 
active ingredient are eligible for 
reregistration,” before calling in 
product-specific data on individual end- 
use products and either reregistering 
products or taking other ee 
regulatory action.” 

Section 408(q) of the FFDCA, 21 
* U.S.C. 346a(q), requires EPA to review 
tolerances and exemptions for pesticide 
residues in effect as of August 2, 1996, 
to determine whether the tolerance or 
exemption meets the requirements of 
section 408(b)(2) or (c)(2) of FFDCA. 
This review is to be completed by 
August 3, 2006. 


List of Subjects 


Environmental protection, Pesticides 
and pests. 


Dated: March 23, 2006. 
Debra Edwards, 
Director, Special Review and Reregistration 
Division, Office of Pesticide Programs. 
[FR Doc. E6-4838 Filed 44-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


Pesticide Product; Registration 
Applications 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces receipt 
of applications to register pesticide 
products containing a new active 
ingredient, Quillaja Saponaria Extract, 
not included in any previously 
registered products pursuant to the 
provisions of section 3(c)(4) of the 


Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 


‘DATES: Comments must be received on 


or before May 5, 2006. 

ADDRESS: Submit your comments, 
identified by docket identification (ID) 
number EPA~HQ—OPP-2006-0189, by 
one of the following methods: 

. http://www.regulations.gov/. 
Follow the on-line instructions for 
submitting comments. 

e Mail. Public Information and 
Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001. 

Hand delivery. Public Information 
and Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, Rm. 119, Crystal Mall #2, 1801 
S. Bell St., Arlington, VA, Attention: 
Docket ID number EPA-HQ—OPP-2006- 
0189. The docket facility is open from 
8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays, The 
telephone number for the docket facility 
is (703) 305-5805. Such deliveries are 
only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions. Direct your comments to 
docket ID number EPA-HQ—OPP-—2006-— 
0189. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available on-line at http:// 
www.regulations.gov/, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be captured automatically and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 


able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 


_ encryption, and be free of any defects or 


viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/docket.htm/. 
Docket. All documents in the docket 
are listed in the regulation.gov index. 
Although, listed in the index, some 
information is not publicly available, 
i:e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically at http:// 
www.regulations.gov/ or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB) (7502C), Office 
of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. The docket facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
docket facility is (703) 305-5805. 
FOR FURTHER INFORMATION CONTACT: 
Driss Benmhend, Biopesticides and 
Pollution Prevention Division (7511C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-9525; e-mail address: 
benmhend.driss@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 
A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111). 

e Animal production (NAICS code 
112). 

e Food manufacturing (NAICS code 
311). 

e Pesticide manufacturing (NAICS 
code 32532). 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to ~ 
certain entities. If you have any 
questions regarding the applicability of 
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this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBJ). In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

_2. Tips for preparing your comments. 
When submitting comments, remember 
to: 

i. Identify the document by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 

iv. Describe any assumptions and 


' provide any technical information and/ 


or data that you used. | 

v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 

vi. Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 

viii. Make sure to submit your 
comments by the comment period 
deadline identified. 

II. Registration Applications 

EPA received applications as follows 
to register pesticide products containing 
active ingredients not included in any 
previously registered products pursuant 
to the provision of section 3(c)(4) of 
FIFRA. Notice of receipt of these 
applications does not imply a decision 
by the Agency on the applications. 

File Symbol: 82572-R. Applicant: 
Desert King Chile, Ltd. Antonio Bellet 


77 OF.401, Providencia, Santiago, Chile 
6640209. Product name: Quillaja 
Saponaria Extract. Type of product: 
biochemical nematicide, Manufacturing 
Use product. Active Ingredient: Quillaja 
Saponaria Extract at 7.50%. Proposed 
classification/Use: For formulation into 


-end-use products for control of 


nematodes. 
List of Subjects 

Environmental protection, Pesticides 
and pest. 

Dated: March 21, 2006. 

Janet L. Andersen, 
Director, Biopesticides and Pollution 
Prevention Division, Office of Pesticide 
Programs. 
{FR Doc. E6-4763 Filed 44-06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ—OPP-2002-0269; FRL-7772-9] | 
Ethoprop, Addendum to the Interim 
Reregistration Eligibility Decision 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
availability of an Addendum to EPA’s 
2001 Interim Reregistration Eligibility 
Decision (IRED) for the 
organophosphate pesticide, ethoprop. 
The Agency’s risk assessments and 
other related documents also are 
available in the ethoprop Docket. The 
2001 IRED for ethoprop described the 
Agency’s interim reregistration decision 


_on granular formulated products. A 


decision on the emulsifiable concentrate 
(EC) formulation was deferred until the 
registrant submitted additional exposure 
data. The Agency has received and 


_ reviewed the additional data, and the 


review is available in the ethoprop 
Docket. This addendum to the 2001 
IRED. for ethoprop includes the 
regulatory decision on the EC 
formulation of ethoprop. EPA has 
reviewed ethoprop through the public 
participation process that the Agency 
uses to involve the public in developing 
pesticide reregistration and tolerance 
reassessment decisions. Through these- 
programs, EPA is ensuring that all 
pesticides meet current health and 
safety standards. 


FOR FURTHER INFORMATION CONTACT: 
Jacqueline Guerry, Special Review and 
Reregistration Division (7508C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460— 


0001; telephone number: (703) 305- 
0024; fax number: (703) 308-8005; e- 
mail address: 
guerry.jacqueline@epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. General Information 


A. Does this Action Apply to Me? 


This action is directed to the public 
in general, and may be of interest to a 
wide range of stakeholders including 
environmental, human health, and 
agricultural advocates; the chemical 
industry; pesticide users; and members 
of the public interested in the sale, 
distribution, or use of pesticides. Since 
others also may be interested, the 
Agency has not attempted to describe all 
the specific entities that may be affected 
by this action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. How Can I Get Copies of this 
Document and Other Related 
Information? 


1. Docket. EPA has established a 
docket for this action under Docket 
identification number (ID) EPA—HQ- 
OPP-—2002-0269; FRL—7772-9. Publicly 
available docket materials are available — 
either electronically through http:// 
www.regulations.gov or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 


_ Crystal Mall #2, 1801 S. Bell St., 


Arlington, VA. This Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register” listings at 
http://www.epa.gov/fedrgstr/. 


II. Background 
A. What Action is the Agency Taking? 


Under section 4 of the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA), EPA is reevaluating 
existing pesticides to ensure that they 
meet current scientific and regulatory 
standards. EPA completed an IRED for 
the organophosphate pesticide ethoprop 
in 2001 that presented an interim 
reregistration eligiblity decision for 
granular formulated products. The 
decision on the emulsifiable concentrate 
(EC) formulation was deferred until the 


registrant submitted additional 


occupational exposure information on 
the EC formulation. The Agency’s 
review of the exposure data is available 
in the ethoprop docket. The addendum 
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to the ethoprop IRED, signed on © ' 


February 25, 2006, presents the 
Agency’s conclusions on the risks posed 
by exposure to EC formulations of 
ethoprop alone; however, section 
408(b)(2)(D)(v) of the Federal Food, 
Drug and Cosmetic Act (FFDCA) directs 
the Agency also to consider available 
information on the cumulative risk from 
substances sharing a common 
mechanism of toxicity. Because the 
organophosphate pesticides share a 
common mechanism of toxicity, the 
Agency will evaluate the cumulative 
risk posed by this group before making 
final reregistration eligibility decisions 
on individual organophosphates. 

During the pendency of the 
organophosphate cumulative 
assessment, the Agency is proceeding 
with risk assessments and interim risk 
management for individual 
organophosphate pesticides. EPA has 
determined that, but for the cumulative 
risk assessment, the data base to support 
ethoprop reregistration is substantially 
complete and that products containing 
ethoprop, in addition to the grandular 
formulators, EC formulations are eligible 
for reregistration provided the risks are 
mitigated in the manner described in 
the 2001 IRED and in the 2006 
Addendum to the IRED or by another 
means that achieves equivalent risk 
reduction. Upon submission of any 
required product specific data under 
section 4(g)(2)(B) and any necessary 
changes to the registration and labeling 
(either to address concerns identified in 
the IRED or as a result of product 
specific data), and after assessing 
organophosphate cumulative risks, EPA 
will make a final reregistration decision 
- under section 4(g)(2)(C) for products 
containing ethoprop. When the Agency. 
finalizes decisions for ethoprop and 
other organophosphate pesticides, 
further risk mitigation may be required 
for ethoprop. 

EPA is applying the principles of 
public participation to all pesticides 
undergoing reregistration and tolerance 
reassessment. The Agency’s Pesticide 
Tolerance Reassessment and 
Reregistration; Public Participation 
Process, published in the Federal 
Register on May 14, 2004, (69 FR 
26819)(FRL—7357-9) explains that in 
conducting these programs, EPA is 
tailoring its public participation process 
to be commensurate with the level of 
risk, extent of use, complexity of issues, 
and degree of public concern associated 
with each pesticide. Due to its uses, 
risks, and other factors, ethoprop was 
reviewed through the full 6—Phase 
public participation process. Through 
this process, EPA worked extensively 
with stakeholders and the public to 


‘reach the regulatory decisions for 


ethoprop. 

The reregistration program is being 
conducted under Congressionally 
mandated time frames, and EPA 
recognizes the need both to make timely 
decisions and to involve the public. In 
this case, no additional comment period 
is needed because the 2001 ethoprop 
IRED was reviewed through the full 6- 
phase public participation process, and 
all issues related to this pesticide were 
resolved through consultations with 
stakeholders and the submission of data 
allowing the Agency to conclude the 
decision on the EC formulation. The 
Agency, therefore, is issuing the 2006 
ethoprop addendum to the IRED 
without a comment period. Decisions 
presented in the IRED and in the 
addendum to the IRED may be 
supplemented by further risk mitigation 
measures when EPA concludes its 
cumulative assessment of the 
organophosphate pesticides. 


B. What is the Agency’s Authority for 
Taking this Action? 


Section 4(g)(2) of FIFRA as amended 
directs that, after submission of all data 
concerning a pesticide active ingredient, 
“the Administrator shall determine 
whether pesticides containing such 
active ingredient are eligible for 
reregistration,”’ before calling in product 
specific data on individual end-use 
products, and either reregistering 
products or taking other ‘‘appropriate 
regulatory action.” 


List of Subjects 


Environmental protection, Pesticides 
and pests. 

Dated: March 28, 2006. 
Debra Edwards, 
Director, Special Review and Reregistration 
Division, Office of Pesticide Programs. 
[FR Doc. E6—-4837 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ-OPP-2006-0195; FRL-7767-1] 


Tebuconazole; Receipt of Application 
for Emergency Exemption,Solicitation 


. of Public Comment 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA has received a specific 
exemption request from the California 
Department of Pesticide Regulation to 
use the pesticide tebuconazole (CAS No. 
107534—96-—3) to treat up to 8,000 acres 
of garlic to control garlic rust (Puccinia 


_ porri - P. allii). The Applicant proposes 


a use which has been requested in 3 or 
more previous years, and a complete 
registration application has not yet been 
submitted to the Agency. Due to the 
urgent nature of the emergency and the 
very narrow and extremely limited use” 
being requested, EPA has eliminated the 
public comment period. Nonetheless, 
interested parties may still contact the 
Agency with comments about this 
notice and treatment program. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

¢ http://www.regulations.gov/. Follow 
the on-line instructions for submitting 
comments. 

e Mail: Public Information and 
Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs 
(OPP), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460-0001. 

Hand Delivery: Public Information 
and Records Integrity Branch (PIRIB) 
(7502C), Office of Pesticide Programs ~ 
(OPP), Environmental Protection 
Agency, Rm. 119, Crystal Mall #2, 1801 
S. Bell St., Arlington, VA, Attention: 
Docket ID number EPA~-HQ—OPP-2006-— 
0195. The docket facility is open from 
8:30 a.m. to 4 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the docket facility 
is (703) 305-5805. Such deliveries are 
only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 


docket ID number EPA~HQ—OPP-2006- 


0195. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available on-line at http:// 
www.regulations.gov/, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The regulations.gov website is an 
“anonymous access” system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
regulations.gov, your e-mail address 
will be captured automatically and 
included as part of the comment that is 
placed in the public docket and made 
available on the Internet. If you submit 
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an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/e, | htm/. 
Docket: All documents in the docket 
are listed in the regulation.gov index. 
Although listed in the index, some 
information is not publicly available, 
i.e., CBI or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically at http:// 
www.regulations.gov/ or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB) (7502C), Office 
of Pesticide Programs (OPP), 
Environmental Protection Agency, Rm. 
119, Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. The docket facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
docket facility is (703) 305-5805. 
FOR FURTHER INFORMATION CONTACT: 
Libby Pemberton, Registration Division 
(7505C), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 308-9364; fax number: (703) 308—- 
5433; e-mail address: Sec-18- 
Mailbox@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: 

e Crop production (NAICS code 111) 

a dees production (NAICS code 
112 

¢ Food manufacturing (NAICS code 
311) 

¢ Pesticide manufacturing (NAICS 
‘code 32532) 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 


entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through http:// 
www.regulations.gov or e-mail. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI). In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 


2. Tips for preparing your comments. 
When submitting comments, remember 
to: 


i. Identify the document by docket 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 


ii. Follow directions. The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 


iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 


v. If you estimate potential costs or 
burdens, explain how you arrived at , 
your estimate in sufficient detail to 
allow for it to be reproduced. 


vi. Provide specific examples to. 
illustrate your concerns, and suggest 
alternatives. 


vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 


viii. Make sure to submit your 
comments by the comment period 
deadline identified. 


Il. Background 


What Action is the Agency Taking? 


Under section 18 of the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) (7 U.S.C. 136p), at the 
discretion of the Administrator, a 
Federal or State agency may be 
exempted from any provision of FIFRA 
if the Administrator determines that 
emergency conditions exist which 
require the exemption. The California 
Department of Pesticide Regulation has 
requested the Administrator to issue a 
specific exemption for the use of 
tebuconazole on garlic to control garlic 
rust (Puccinia porri - P. allii). 
Information in accordance with 40 CFR 
part 166 was submitted as part of this 
request. 


As part of this request, the ‘Applicant 
asserts that garlic rust became an 
economic problem in 1998, reducing 
yields by as much as 50%. The 
Applicant states that existing fungicides 
registered for use on garlic are not 
effective at controlling the pathogen 
under high disease pressure. 


The Applicant proposes to make no 
more than two applications of 
tebuconazole totaling no more than .45 
pounds active ingredient per acre per 
season, to 8,000 acres of garlic in 
California between March 1 and July 3, 
2006. 


This notice does not constitute a 
decision by EPA on the application 
itself. The regulations governing section 
18 of FIFRA require publication of a 
notice of receipt of an application for a 
specific exemption proposing a use, 
which has been requested in 3 or more 
previous years, and a complete 
registration application has not yet been 
submitted to the Agency. 


As noted above, the Agency is 
eliminating the comment period due to 
the urgent nature of emergency situation 
and the very narrow and extremely 
limited use being requested. 
Nonetheless, interested parties may still 
contact the Agency with comments 
about this notice and treatment 
program. The notice provides an 
opportunity for public comment on the 
application. 


List of Subjects 


Environmental protection, Pesticides 
and pests. 

Dated: March 27, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. E6-4949 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-S 
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ENVIRONMENTAL 
AGENCY 


[EPA—HG—OPP-2002-0281; FRL-7772-1] 


Pesticides; NAFTA Guidance 
Document on Requirements for 
Tolerances on Imported Commodities 
in the U.S. and Canada; Notice of 
Availability 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice.. 


SUMMARY: This notice announces the 
availability of the NAFTA Guidance 
Document on Requirements for 
Tolerances on Imported Commodities in 
the United States and Canada. It follows 
up on an April 16, 2003 notice, which 
made a proposed version of the 
document available for a 60—day public 
comment period. The document 
provides detailed guidance on data 
requirements that meet NAFTA 
standards for the establishment of 
pesticide import tolerances or maximum 
residue levels in Canada and the United 
States, and has been developed 
consistently with the goals of the North 
American Free Trade Agreement. This 
guidance document does not change the 
U.S. data requirements for obtaining a 
U.S. import tolerance. This common 
approach to the establishment of import 
tolerances is expected to promote trade 
between North America and the rest of 
the world and maintain North American 
high standards for food safety. 
FOR FURTHER INFORMATION CONTACT: 
Robert McNally, Special Review and 
Reregistration Division, (7508C), Office 
of Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001; telephone number: (703) 308— 
8085; fax number: (703) 308-8041; e- 
mail address: mcnally.robert@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you sell, manufacture, or 
use pesticides for agricultural 
applications, produce food, distribute or 
sell food, or implement governmental 
pesticide regulations. Potentially 
affected entities may include, but are 
not limited to: 

¢ Food manufacturers (NAICS 311), 
e.g., Commercial processors. 

e Pesticide Manufacturers (NAICS 
32532), e.g., pesticide registrants and 
pesticide producers. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 


affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Get Copies of this 
Document and Other Related 
Information? 


1..Docket. EPA has established a 
docket for this action under Docket 
identification. number (ID) [EPA—HQ— 
OPP-2002-0281; FRL—7772-1]..Publicly 
available docket materials are available 
either electronically at http:// 
www.regulations.gov or in hard copy at 
the Public Information and Records 
Integrity Branch (PIRIB), Rm. 119, 
Crystal Mall #2, 1801 S. Bell St., 
Arlington, VA. This Docket Facility is 
open from 8:30 a.m. to 4 p.m., Monday 
through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 

2. Electronic access. You may access 
this Federal Register document 
electronically through the EPA Internet 
under the “Federal Register” listings at 
http://www.epa.gov/fedrgstr/. The 
guidance document itself is available on 
the NAFTA Technical Working Group 
in the Pesticides website at http:// 
www.epa.gov/oppfead1/international/ 
naftatwg/. 


II. Background 
A. What Action is the Agency Taking? 


This notice announces the availability 
of the NAFTA Guidance Document on 
Data Requirements for Tolerances on 
Imported Commodities. It has been 
developed consistently with the goals of 
the North American Free Trade 
Agreement (NAFTA). A common 
NAFTA approach to import tolerances 
will promote trade between North 
American and the rest of the world. 


B. What is the Agency’s Authority for 
Taking this Action? 


On June 1, 2000, EPA issued in the 
Federal Register U.S. guidance on 
import tolerances. The NAFTA 
Guidance Document on Data 
Requirements for Tolerances on 
Imported Commodities in the United | 
States and Canada is consistent with the 
earlier guidance. 

EPA regulates pesticides under two 
major statues: The Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 


and the Federal Food, Drug, and 
Cosmetic Act (FFDCA). FIFRA requires 
that pesticides be registered (licensed) 
by EPA before they may be sold or 
distributed for use in the United States. 
Section 408 of the FFDCA authorizes 
EPA to establish, modify or maintain 
tolerances or tolerance exemptions for 
pesticide residues in or on food. Any 
food with pesticide residues not covered 
by a tolerance or tolerance exemption 
(or with residues in excess of the 
tolerance) may be subject to regulatory 
action by the U.S. government 
(including seizure). Pesticide tolerances 
and exemptions are enforced by 
individual states and the U.S. Food and 
Drug Administration for most foods, and 
by the U.S. Department of Agriculture 
for meat, poultry, and some egg 
products. 

EPA has an obligation under section 
408 of the FFDCA to establish tolerances 
for pesticide chemicals at levels that are 
“safe.” EPA also has an obligation to 
ensure that the tolerances continue to be 
“safe” over time, since new information 
may alter EPA’s earlier safety finding 
under the FFDCA. 


List of Subjects 


Environmental protection, Pesticides 
and pests. 


Dated: March 29, 2006. 
James Jones, 
Director, Office of Pesticide Programs. 
[FR Doc. E6—4948 Filed 4—4—06; 8:45 am] 
BILLING CODE 6560-50-S 


FEDERAL COMMUNICATIONS 
COMMISSION 


Notice of Public Information 
Collection(s) Being Reviewed by the 
Federal Communications Commission 
for Extension Under Delegated 
Authority 


March 24, 2006. 

SUMMARY: The Federal Communications 
Commission, as part of its continuing 
effort to reduce paperwork burden 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following information collection(s), as 
required by the Paperwork Reduction 
Act (PRA) of 1995, Public Law No. 104— 
13. An agency may not conduct or 
sponsor a collection of information 
unless it displays a currently valid 
control number. No person shall be 
subject to any penalty for failing to 
comply with a collection of information 
subject to the Paperwork Reduction Act 
that does not display a valid control 
number. Comments are requested 
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concerning (a) whether the proposed . television (DTV) facilities in a timely 


collection of information is necessary 
for the proper performance of the 
functions of-the Commission, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
Commission’s burden estimate; (c) ways 
to enhance the quality, utility, and 
clarity of the information collected; and 
(d) ways to minimize the burden of the 
collection of information on the 
respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
DATES: Written Paperwork Reduction 
Act (PRA) comments should be 
submitted on or before June 5, 2006. If 
you anticipate that you will be 
submitting comments, but find it 
difficult to do so within the period of 
time allowed by this notice, you should 
advise the contact listed below as soon 
as possible. d 
ADDRESSES: You may submit your all 
Paperwork Reduction Act (PRA) 
comments by email or U.S. postal mail. 
To submit your comments by e-mail 
_ send them to PRA@fcc.gov. To submit 

your comments by U.S. mail, mark them 
to the attention of Cathy Williams, 
Federal Communications Commission, 
Room 1—C823, 445 12th Street, SW., 
Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: For 
additional information about the 
information collection(s) send an e-mail 
to PRA@fcc.gov or contact Cathy 
Williams at (202) 418-2918. 
SUPPLEMENTARY INFORMATION: 

OMB Control Number: 3060-01041. 

Title: Remedial Measures for Failure 
to Construct Digital Television Stations 
(DTV Policy Statement). 

Form Number: Not applicable. 

Type of Review: Extension of a 
currently approved collection. 

Respondents: Business or other for- 
profit entities; Not-for-profit 
institutions. 

Number of Respondents: 400. 

Estimated Time per Response: 0.50— 
2 hours. 

Frequency of Response: On occasion 
reporting requirement. 

Total Annual Burden: 460 hours. 

Total Annual Cost: $304,000. 

Privacy Impact Assessment: No 
impact(s). 

Needs and Uses: On April 16, 2003, 

*the FCC released a Report and Order 

and Memorandum Opinion and Order 
on Reconsideration, In the Matter of 
Remedial Steps for Failure to Comply 
with Digital Television Construction 
Schedule, MM Docket No. 02-113, FCC 
03-77. The Commission adopted a 
series of remedial measures for stations 
that fail to construct their digital 


fashion and fail to justify an extension 
of their DTV construction deadline. 
Stations will be subject to periodic 
reporting requirements. 


Under the first step, the Commission _ 
will deny the request for an unqualified 
extension and admonish the station for 
its failure to comply with its DTV 
construction obligation. The station 
must submit a report within thirty days 
outlining the steps it intends to take to 
complete construction and the 
approximate date that it expects to reach 
each of these construction milestones. 
Sixty days after its initial report, the 
station must submit a report detailing its 
progress on meeting its proposed 
construction milestones and justifying 
any delays it has encountered. 


Under the second step in the 
approach, if the station has not come 
into compliance with the DTV 
construction rule within a six-month 
period, then, absent extraordinary and 
compelling circumstances, the 
Commission will issue a Notice of 
Apparent Liability for forfeiture to the 
licensee and require that the station 
report every thirty days on its proposed 
construction milestones and its efforts 
to meet those milestones. Once again, 
failure to adequately demonstrate that 
the station was taking all reasonable 
steps towards construction and to justify 


» any additional delays that were 


encountered will result in the 
imposition of additional sanctions. 


Under the third and final step in the 
approach, if the station still had failed 
to come into compliance with the DTV 
construction rule within an additional 
six-month period of time (i.e., one year 
from the date of the formal admonition), 
then, absent extraordinary and 
compelling circumstances, the 
Commission will consider its 
construction permit for its DTV facilities 
to have expired and will rescind the 
station’s DTV authorization. The 
Commission concluded that no hearing 
was necessary prior to rescinding the 
station’s DTV authorization. The 
Commission also concluded that it 
would not make the station’s vacant 
DTV allotment available. The 
Commission also announced that the 
station will be required to surrender its 
analog authorization at the end of the 
DTV transition. 


Federal Communications Commission. 
“Marlene H. Dortch; 

Secretary. 

(FR Doc. E6-4769 Filed 4—4—06; 8:45 am] 
BILLING CODE 6712-10-P 


FEDERAL MARITIME COMMISSION 
Notice of Agreement Filed 


The Commission hereby gives notice 
of the filing of the following agreement 
under the Shipping Act of 1984. 
Interested parties may submit comments 
on an agreement to the Secretary, 
Federal Maritime Commission, 
Washington, DC 20573, within ten days 
of the date this notice appears in the 
Federal Register. Copies of agreements 
are available through the Commission’s 
Office of Agreements (202-523-5793 or 
tradeanalysis@fmc.gov). 

Agreement No.: 011284—059. 

Title: Ocean Carrier Equipment 
Management Association Agreement. 

Parties: APL Co. Pte. Ltd.; American 
President Lines, Ltd.; A.P. Moller- 
Maersk A/S; CMA CGM, S.A.; Compania 


- Sudamericana de Vapores, S.A.; CP 


Ships (USA) LLC; Crowley Maritime 
Corporation; Evergreen Marine Corp. 
(Taiwan) Ltd.; Hanjin Shipping Co., 
Ltd.; Hamburg-Siid; Hapag-Lloyd 
Container Linie GmbH; Hyundai 
Merchant Marine Co. Ltd.; Mitsui O.S.K. 
Lines Ltd.; Contship Containerlines; 
Australia-New Zealand Direct Line; 
Orient Overseas Container Line Limited; 
Nippon Yusen Kaisha Line; Yangming 
Marine Transport Corp.; COSCO 
Containerlines Company Limited; and 
Kawasaki Kisen Kaisha, Ltd. 

Filing Party: Jeffrey F. Lawrence, Esq. 
and Donald J. Kassilke, Esq.; Sher & 
Blackwell LLP; 1850 M Street, NW., 
Suite 900; Washington, DC 20036. 

Synopsis: The amendment updates 
Maersk’s trade name, deletes P&O 
Nedlloyd Limited and P&O Nedlloyd 
B.V. as parties to the agreement, and 
adds Crowley, Maritime Corporation as a 

arty. 

By Order of the Federal Maritime 
Commission. 

Dated: March 31, 2006. 

Bryant L. VanBrakle, 

Secretary. 

[FR Doc. E6—-4928 Filed 4—4—06; 8:45 am] 
BILLING CODE 6730-01-P 


FEDERAL MARITIME COMMISSION 
[Docket No. 06-05] 


-Verucci Motorcylces LLC v. Senator 


International Ocean, LLC; Notice of 
Filing of Complaint and Assignment 


Notice is given that a complaint has 
been filed with the Federal Maritime 
Commission (‘“‘Commission’’) by 
Verucci Motorcycles, LLC., 
(“Complainant”), against Senator 
International Ocean, LLC, 
(“Respondent”). Complainant asserts 
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that it is a limited liability company 
engaged in the business of 
manufacturing and wholesale 
distribution of motorcycles and 
scooters. Complainant contends that 
Respondent Senator International 
Ocean, LLC. is a licensed international 
freight forwarder, Customs Broker, and 
NVOCC. Complainant asserts that in 
September of 2005, it agreed to use 
Respondent’s services for freight . 
forwarding and customs brokerage in 
connection with their importation of 
scooters and motorcycles from China to 
the USA and Puerto Rico. Complainant 
asserts that Respondent failed to fulfill 
its transportation obligations, leading to 
delays and financial losses to 
Complainant. Complainant further 
contends that the actions of Respondent 
violate Section 10 of the Shipping Act 
of 1984 (‘“The Act’’) by committing the 
following prohibited acts: 
Misdeclarations of cargo; unfilled 
agreements; failure to carry out 
transportation obligations resulting in 
cargo delays and financial losses for 
shippers; unfair or unjust 
discriminatory practices; and 
unreasonable refusal to deal or 
negotiate. In addition, Complainant 
contends that Respondent violated 46 
CFR 515.31(d) by not exercising due 


diligence and negligently providing 
fraudulent information in shipping 
documents, and withholding 
information from its principal. 
Complainant prays that the Commission 
require the Respondent to: Answer the 
charges; cease and desist from the 
aforesaid violations; establish and put in 


. force such practices as the Commission 


determines to be lawful and reasonable; 
pay Complainant by way of reparations 
$3,841,825.00 plus interest and 
attorney’s fees or such other sum as the 
Commission may determine to be 
proper as an award of reparation; and 
that such other and further order or 
orders be made as the Commission 
determines to be proper in the 
circumstances. 

This proceeding has been assigned to 
the Office of Administrative Law Judges. 
Hearing in this matter, if any is held, 
shall commence within the time 
limitations prescribed in 46 CFR 502.61, 


_and only after consideration has been 


given by the parties and the presiding 
officer to the use of alternative forms of 
dispute resolution. The hearing shall 
include oral testimony and cross- 
examination in the discretion of the 
presiding officer only upon proper 
showing that there are genuine issues of 
material fact that cannot be resolved on 


the basis of sworn statements, affidavits, 
depositions, or other documents or that 
the nature of the matter in issue is such 
that an oral hearing and cross- 
examination are necessary for the 
development of an adequate record. 
Pursuant to the further terms of 46 CFR 
502.61, the initial decision of the 
presiding officer in this proceeding shall 
be issued by April 2, 2007, and the final 
decision of the Commission shall be 
issued by July 31, 2007. 


Bryant L. VanBrakle, 

Secretary. 

[FR Doc. E6—4930 Filed 4—4—06; 8:45 am] 
BILLING CODE 6730-01-P 


FEDERAL MARITIME COMMISSION 


Ocean Transportation Intermediary 
License Reissuances 


Notice is hereby given that the 
following Ocean Transportation 
Intermediary licenses have been 
reissued by the Federal Maritime 
Commission pursuant to section 19 of 
the Shipping Act of 1984, (46 U.S.C. 
app. 1718) and the regulations of the 
Commission pertaining to the licensing 
of Ocean Transportation Intermediaries, 
46 CFR part 515. 


License No. 


Name/address 


Date reissued 


018442F 
004286NF 


NJ 07403. 
018454F 


14624. 


AAC Perishables Logistics, Inc., 6300 NW 97th Avenue, Miami, FL 33178 
Joseph Esposito dba Mondo Comm International Ltd., 17 Main Street, Bloomington, 


M.O.T. Intermodal Shipping (NY) Inc., 1200-A Scottsville Road, Rochester, NY 


January 6, 2006. 
February 2, 2006. 


February 5, 2006. 


Sandra L. Kusumoto, 

Director, Bureau of Certification and 
Licensing. 

[FR Doc. E6-4926 Filed 4—4—06; 8:45 am] 
BILLING CODE 6730-01-P 


FEDERAL MARITIME COMMISSION 


Ocean Transportation intermediary 
License Applicants 


Notice is hereby given that the 
following applicdnts have filed with the 
Federal Maritime Commission an 
application for license as a Non-Vessel- 

_Qperating Common Carrier and Ocean 
‘Freight Forwarder—Ocean 
Transportation Intermediary pursuant to 
section 19 of the Shipping Act of 1984 
as amended (46 U.S.C. app. 1718 and 46 
CFR part 515). 

Persons knowing of any reason why 
the following applicants should not 
receive a license are requested to 
contact the Office of Transportation 


Intermediaries, Federal Maritime 
Commission, Washington, DC 20573. 


Non-Vessel—Operating Common 
Carrier Ocean Transportation 
Intermediary Applicants 


Caribbean Enterprises, Inc., 1032 River 
Street, Hyde Park, MA 02136. 
Officers: Michael Cummins, President 
(Qualifying Individual); Stephen O. 
Harris, Vice President. 

Young-Ko Trans Co., Ltd., 21818 S. 
Wilmington Ave., Suite 408, Long 
Beach, CA 90810. Officers: Scott J. 
Kim, Treasurer (Qualifying 
Individual); Hong Koo Chung, 
President. 

OTS Logistics, 18712 Miguel Avenue, 
Cerritos, CA 90703. Simon Hwang, 
Sole Proprietor. 

Pantrac Ocean Liner Corp., Brooklyn 
Navy Yard (Unit 315), 63 Flushing 
Avenue, Brooklyn, NY 11205. 
Officers: Benjamin Hamalian, 
President (Qualifying Individual); 
Hermine Hamalian, Chairman. 


Forman Shipping USA, Inc., 21148 
Figueroa Street, Carson, CA 90745. 
Officers: Han Kylung Lee, CFO 
(Qualifying Individual); Ki Tae Kim, 
CEO. 

Pronto Freight Solution, Inc., One Cross 
Island Plaza, Suite 121, Rosedale, NY 
11422. Officer: Xi Yin, President 
(Qualifying Individual). 


Non-Vessel-Operating Common Carrier 
and Ocean Freight Forwarder 
Transportation Intermediary 
Applicants 

Protrans International, Inc., 117 W. 
Main Street, Plainfield, IN 46168. 
Officers: Marino J. Diaz, Vice 
President; Aldo Wrves, Vice 
President; Timothy J. Gartner, Vice 
President (Qualifying Individuals), 
Craig Roeder, President. 

United Global Logistics dba United 
Global Logistics, LLC, 1139 East 
Jersey Street, Elizabeth, NJ 07208. 
Officer: Yudy Zuniga-Soto, Owner 
(Qualifying Individual). 
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Global Carrier Alliance Corp., 10323 
Santa Monica Boulevard, Suite 101, — 
Los Angeles, CA 90025. Officers: 
Carlos Martinez-Tomatis, President 
- (Qualifying Individual); Edward R. 
Fourticq, Director. 
Dated: March 31, 2006. 
Bryant L. VanBrakle, 
Secretary. 
{FR Doc. E6-4929 Filed 4—4—06; 8:45 am] 
BILLING CODE 6730-01-P 


FEDERAL RESERVE SYSTEM 


in Bank Control Notices; ; 
Acquisition of Shares of Bank or Bank 
Holding Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank | 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. The notices 
also will be available for inspection at 
the office of the Board of Governors. 
Interested persons may express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 


must be received not later than April 20, 


2006. 

A. Federal Reserve Bank of St. Louis 
(Glenda Wilson, Community Affairs 
Officer) 411 Locust Street, St. Louis, 
Missouri 63166-2034: 

1. Nancy Hays Gottwald, Richmond, 
Virginia; to acquire additional voting - 
shares of First National Bancshares of 
Hempstead County, Hope, Arkansas, 
and thereby indirectly acquire Bank of 
Blevins, Blevins, Arkansas, The First 


National Bank of Hope, Hope, Arkansas, 


and The First National Bank of 
Lewisville, Lewisville, Arkansas. 

Board of Governors of the Federal Reserve 
System, March 31, 2006. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
(FR Doc. E6-4905 Filed 4—4—06; 8:45 am] 
BILLING CODE 6210-01-S 


FEDERAL RESERVE SYSTEM 


Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 


(BHC Act), Regulation Y (12 CFR part 
225), and all other applicable statutes 
and regulations to become a bank 
holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 


The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
indicated. The application also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
Web site at http://www. ffiec.gov/nic/. 


Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than May 1, 2006. 


A. Federal Reserve Bank of Cleveland 
(Douglas A. Banks, Vice President) 1455 
East Sixth Street,-Cleveland, Ohio 
44101-2566: 


1. S&T Bancorp, Inc., Indiana, 
Pennsylvania; to acquire up to 9.9 
percent of IBT Bancorp, Inc., and 
thereby indirectly acquire Irwin Bank & 
Trust Company, both of ia 
Pennsylvania. 


B. Federal Reserve Bank of Atlanta 
(Andre Anderson, Vice President) 1000 
Peachtree Street, NE., Atlanta, Georgia 
30303: 


1. Mountain Commerce Bancorp, Inc., 
Johnson City, Tennessee; to become a 
bank holding company by acquiring 
58.69 percent of the voting shares of 
Erwin National Bank, Erwin, Tennessee. 


C. Federal Reserve Bank of St. Louis 
(Glenda Wilson, Community Affairs 
Officer) 411 Locust Street, St. Louis, 
Missouri 63166-2034: 


1. CBT Bancorp, Inc., Trenton, 
Illinois; to become a bank holding 
company by acquiring 100 percent of 
the voting shares of Community Bank of 
Trenton, Trenton, Illinois. 


Board of Governors of the Federal Reserve 
System, March 31, 2006. 


Robert deV. Frierson, 

Deputy Secretary of the Board. 

[FR Doc. E6—4906 Filed 4—4~06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60Day-06-06BE] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and _ - 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the informationtobe __ 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 

Proposed Project 

Evaluating Channels for 
Dissemination and Influencing Factors 
for Implementation of CDC’s Dental 
Infection Control Guidelines—New— ~- 
National Center for Chronic Disease 
Prevention and Health Promotion 
(NCCDPHP), Centers for Disease Control 
and Prevention (CDC). 


Background and Brief Description 


The Centers for Disease Control and 
Prevention’s (CDC) Dental Unit plans to 
conduct an evaluation of the acceptance 
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and implementation of its 2003 
Guidelines for Infection Control in 
Dental Health Care Settings. These 
Guidelines took an evidence-based 
approach to recommending infection 
control procedures, coalescing existing 
guidelines developed over the past 
decade with new infection control 
measure recommendations supported by 
research. 

In releasing the Guidelines just over 
two years ago, the CDC mailed more 
then 400,000 copies to practicing 
dentists, hygienists, dental schools and 
educators, and health science libraries. 
CDC also prepared a summary of the 
Guidelines that was published in the 
Journal of the American Dental 
Association (JADA) in early 2004. At 
this time, it is critical to the Dental 
Unit’s dissemination plan to mount an 


evaluation of the effectiveness of CDC’s 
activities in moving the behavior of 
practicing dentists in the direction of 
increased adoption and implementation 
of recommendations put forth in the 
Guidelines. 

CDC has contracted with the Research 


Triangle Institute (RTI) and its 


subcontractor, the American Dental 
Association (ADA), to design and 
conduct the first phase of such an 
evaluation. This phase includes 
conducting a mail survey to a 
probability sample of 6,500 dentists 
actively engaged in the private practice 
of clinical dentistry in the United States. 
The sample will be selected from the 
ADA’s dentist Master file, the nation’s 
most up-to-date and complete listing of 
U.S. dentists. The Master file is 
associated with extensive descriptive 


ESTIMATED ANNUALIZED BURDEN TABLE 


information on U.S. dentists based on 
returns to other ADA survey and ' 
updating activities. Included in the 
master file is information that will allow 


© the sample to: Be selected with equal 
- precision from the U.S. Census 


Divisions; include over-representation 
of selected specialties, i.e., oral surgery 
and periodontics; identify dentists in 
private practice; and weight the sample 
according to selected demographic and 
professional characteristics so the 
results can accurately reflect all active 
private practice dentists in the U.S. We 
expect to achieve a response rate of at 
least 70 percent, which will yield 4,550 « 
completed questionnaires. 


There are no costs to respondents 
other than their time to participate in 
the survey. 


Number of 
respondents 


responses per 
respondent 


Average 
burden per re- 
sponse (in 
hrs.) 


Number of Total burden 


(in hours) 


Dental Survey 


4550 


Total 


15/60 1138 


1138 


Dated: March 30, 2006. 
Betsey Dunaway, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6—4917 Filed 4—4—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60Day—06-0595] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 


- send comments to Seleda Perryman, 


CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 

Proposed Project 

Performance Evaluation Program for 
Rapid HIV Testing (0920—0595)— 
Revision—National Center for Health 
Marketing (NCHM), Coordinating Center 
for Health Information and Service 
(CoCHIS), Centers for Disease Control 
and Prevention (CDC). 


Background and Brief Description 


To support our mission of improving 
public health and preventing disease 
through continuously improving 
laboratory practices, the Model 
Performance Evaluation Program 
(MPEP), Division of Laboratory Systems, 
Coordinating Center for Health 


Information and Service, Centers for 
Disease Control and Prevention intends 
to continue the currently ongoing HIV 
rapid testing performance evaluation 
program (HIV Rapid Testing MPEP). 
This program offers external 
performance evaluation (PE) for rapid _ 
tests such as the OraQuick® Rapid HIV— 
1 Antibody Test, approved as a waived 
test by the U.S. Food and Drug ~ 
Administration, and for other licensed 
tests such as the MedMira Reveal®. 
Participation in PE programs is expected 
to lead to improved HIV testing 
performance because participants have 
the opportunity to identify areas for 
improvement in testing practices. This 
program helps to ensure accurate testing 
as a basis for development of HIV 
prevention and intervention strategies. 

This external quality assessment 
program is made available at no cost (for 
receipt of sample panels) to sites 
performing rapid testing for HIV 
antibodies. This program offers 
laboratories/testing sites an opportunity 
for: 

(1) Assuring that the laboratories/ 
testing sites are providing accurate tests 
through external quality assessment; 

(2) Improving testing quality through 
self-evaluation in a nonregulatory 
environment; 

(3) Testing well characterized samples 
from a source outside the test kit 
manufacturer; 
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(4) Discovering potential testing 
problems so that laboratories/testing 
sites can adjust procedures to eliminate 
them; 

(5) Comparing individual laboratory/ 
testing site results to others at a national 
and international level, and 


(6) Consulting with CDC staff to 
discuss testing issues. 

Participants in the MPEP HIV Rapid 
Testing program are required to 
complete a laboratory practices 
questionnaire survey annually. This 
questionnaire has a number of changes 


ESTIMATED ANNUALIZED BURDEN HOURS 


from the last OMB submission. In 
addition, participants are required to 
submit results twice/year after testing 
mailed performance evaluation samples. 
There is no cost to the respondents 
other than their time. 


Number of 
respondents 


Frequency of 


responses 


750 


750 


Total 


Dated: March 29, 2006. 
Betsey Dunaway, 
Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 
{FR Doc. E6-4919 Filed 4—4—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


Disease, Disability, and injury 
Prevention and Control Special 
Emphasis Panels (SEP): Development 


and Testing of New Medications for the © 


Treatment of Emerging Infectious 
Diseases, Request for Applications 
(RFA) Number Ci06—006 


In accordance with section 10(a)(2} of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting: 

Name: Disease, Disability, and Injury 
Prevention and Control Special Emphasis | 
Panel (SEP): Development and Testing of 
New Medications for the Treatment of 
Emerging Infectious Diseases, RFA Number - 
CI06—006 


Time and Date: 12 p.m.—4 p.m., April 25, 
2006 (Closed). 

Place: Teleconference 

Status: The meeting will be closed to the 
public in accordance with provisions set 
forth in Section 552b{c)(4) and (6), Title 5 
U.S.C., and the Determination of the Director, 
Management Analysis and Services Office, 
CDC, pursuant to Public Law 92-463. 

Matters to be Discussed: The meeting will 
include the review, discussion, and 
evaluation of applications received in 
response to: Development and Testing of 
New Medications for the Treatment of 
Emerging Infectious Diseases, RFA Number 

For Further Information Contact: Christine 
Morrison, PhD, Scientific Review , 
Administrator, Office of Public Health 
Research, Centers for Disease Control and 


Prevention, 1600 Clifton Road, NE., Mailstop 
D-72, Atlanta, GA 30333, Telephone 404- 
639-3098. 

The Director, Management Analysis and 
Services Office, has been delegated the 
authority to sign Federal Register notices 
pertaining to announcements of meetings and 
other committee management activities, for 
both CDC and the Agency for Toxic 
Substances and Disease Registry. 


Dated: March 30, 2006. 
Alvin Hall, 
Director, Management Analysis and Services 
Office, Centers for Disease Control and 
Prevention. 


(FR Doc. E6-4932 Filed 4—4—06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid — 
Services 


[Document Identifier: CMS-10066] 
Agency Information Collection 


_Activities: Proposed Collection; 


Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. . 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 


be collected; and (4) the use of 


automated collection techniques or 


other forms of information technology to 
minimize the information collection 
burden. 

The notices is being published based 
on the settlement agreement in 
Weichardt v. Thompson (Weichardt). 
Publication of this notice in the Federal 
Register will occur simultaneously with 
publication of the proposed regulation 
CMS-4105-P, that is also based on the 
Weichardt v. Thompson (Weichardt) 
agreement. 

1. Type of Information Collection 
Request: New Collection. 

Title of Information Collection: 
Medicare and Medicare Advantage 
Programs; Notification Procedures for 
Hospital Discharges—Generic Notice of 
Hospital Non-Coverage—Detailed 
Explanation of Hospital Non-Coverage. 

Use: Under 42 CFR 405.1205, 
405.1206, 422.620, and 422.622, 
hospitals and Medicare Advantage plans 
must deliver to beneficiaries and 
enrollees who are receiving inpatient 
hospital services, advance notice of 
discharge on the day before discharge. If 
the beneficiary chooses to dispute the 
discharge, the beneficiary is entitled to 
an expedited determination by a Quality 
Improvement Organization (QIO) about 
whether the provider’s coverage 
decision is correct. Upon request for an 


‘expedited review of the discharge 


decision, hospitals and Medicare 
Advantage plans must deliver detailed 
notices to the QIO and beneficiaries/ 
enrollees. 

Form Number: CMS—10066 (OMB#: 
0938—New). 

Frequency: Other: Distribution. 

Affected Public: Individuals or 
Households, Business or other for-profit,. 
Not-for-profit institutions and Federal, 
State, Local or Tribal Government. 

Number of Respondents: 6057. 

Total Annual Responses: 12,750,000. 

Total Annual Hours: 1,461,498. 


| 
Average Total burden 
Form burden per 
HIV Rapid Testing Questionnaire 20/60 250 
HIV Rapid Testing Results Booklet ....-....sscccccssssssscssssssssssusssssessessessenssseee 10/60 250 
4 
| 
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To obtain copies of the supporting’ 
statement and any related forms for the 
proposed paperwork collections _ 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or e- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786- 
1326. 


To be assured consideration, ° 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on June 5, 2006. 


CMS, Office of Strategic Operations 
and Regulatory Affairs, Division of 


Regulations Development—C, Attention: 


Bonnie L Harkless, Room C4—26—05, 
7500 Security Boulevard, Baltimore, 
Maryland 21244-1850. 

Dated: March 21, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. 06-3280 Filed 3-31-06; 4:03 pm] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


Periodically, the Health Resources 
and Services Administration (HRSA) 
publishes abstracts of information 
collection requests under review by the 
Office of Management and Budget 
(OMB), in compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Chapter 35). To request a copy of 
the clearance requests submitted to 
OMB for review, call the HRSA Reports 
Clearance Office on (301) 443-1129. 

The following request has been 
submitted to the Office of Management 
and Budget for review under the 
Paperwork Reduction Act of 1995: 


Proposed Project: Healthy Start 
Participant Survey (NEW) 


The Health Resources and Services 
Administration’s Maternal and Child 
Health Bureau (MCHB) initiated the 
Healthy Start program in 1991 in 


response to concerns about high infant 


’ mortality rates. This project is a part of 


an evaluation that includes a survey of 
Healthy Start Program participants and 
is designed to collect information that 
will be useful in assessing the 
implementation of Healthy Start and the 
program impact from a client 
perspective. Specifically, the goals of 
the survey are to: Describe the 
participant population, assess the 


’ services they received during the 


prenatal and early postpartum periods, 
describe their experiences and 
satisfaction with the health system and 
services, and examine their health 
behaviors. 
The survey will be administered to 
participants at eight grantee sites. The 
survey will utilize computer assisted 
telephone interviewing (CATI) with in- 
person field follow up if the telephone 
attempts are unsuccessful. Data gathered 
from the survey will be used to provide 
HRSA with information necessary to 
assess the grantees’ achievement of 


.MCHB’s goal to improve perinatal 


outcomes among racial and ethnic 
minorities. 

The estimated burden on respondents 
is as follows: 


Responses 
per 
respondent 


Number of re- 
spondents 


Total 
responses 


Total 
burden hours 


Hours per 
response 


Participant survey 


633 1 


633 5 316.5 


Written comments and 
recommendations concerning the 
proposed information collection should 
be sent within 30 days of this notice to: 
John Kraemer, Human Resources and 
Housing Branch, Office of Management 
and Budget, New Executive Office 
Building, Room 10235, Washington, DC 
20503. 


Dated: March 30, 2006. 
Tina M. Cheatham, 


Director, Division of Policy Review and 
Coordination. 


[FR Doc. E6—4901 Filed 4—4—06; 8:45 am] 
BILLING CODE 4165-15-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Resources and Services 
Administration 


Advisory Committee on Organ 
Transplantation; Notice of Meeting . 


AGENCY: Health Resources and Services 
Administration, HHS. 


ACTION: Notice of meeting of the 
Advisory Committee on Organ 
Transplantation. 


SUMMARY: Pursuant to Public Law 92— 
463, the Federal Advisory Committee 
Act, as amended (5 U.S.C. Appendix 2), 
notice is hereby given of the tenth 
meeting of the Advisory Committee on 
Organ Transplantation (ACOT), 
Department of Health and Human 
Services (HHS). The meeting will be 
held from approximately 9 a.m. to 5:30 
p.m. on May 4, 2006, and from 9 a.m. 
to 3 p.m. on May 5, 2006, at the 
Rockville DoubleTree Hotel, 1750 
Rockville Pike, Rockville, Maryland 
20852. The meeting will be open to the 
public; however, seating is limited and 
pre-registration is encouraged (see 
below). 


SUPPLEMENTARY INFORMATION: Under the 
authority of 42 U.S.C. 217a, Section 222 
of the Public Health Service Act, as 
amended, and 42 CFR 121.12 (2000), 
ACOT was established to assist the 
Secretary in enhancing organ donation, 
ensuring that the system of organ 
transplantation is grounded in the best 


available medical science, and assuring 
the public that the system is as effective 
and equitable as possible, and, thereby, 
increasing public confidence in the 
integrity and effectiveness of the 
transplantation system. ACOT is 
composed of up to 25 members, 
including the Chair. Members are 
serving as Special Government 
Employees and have diverse 
backgrounds in fields such as organ 
donation, health care public policy, 
transplantation medicine and surgery, 


_ critical care medicine and other medical 


specialties involved in the identification 
and referral of donors, non-physician 
transplant professions, nursing, 
epidemiology, immunology, law and 
bioethics, behavioral sciences, 
economics and statistics, as well as 
representatives of transplant candidates, 
transplant recipients, organ donors, and 
family members. 


ACOT will hear presentations on 
insurance coverage for living donors, 
donor.com issues, donation after cardiac 
death (DCD) costs, tissue regulation, 
Medicare/Medicaid Part D plans not 
covering immunosuppressive 
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medications, and OPTN kidney 
allocation modeling. 

The draft meeting agenda will be 
available on April 24 on the 
Department’s donation Web site at 
http://www.organdonor.gov/acot.html. 

A registration form will be available 
on April 3 on the Department’s donation 
Web site at http://www.organdonor.gov/ 
acot.html. The completed registration 
form should be submitted by facsimile 
to Professional and Scientific Associates 
(PSA), the logistical support contractor 
for the meeting, at fax number (703) 
234-1701. Individuals without access to 
the Internet who wish to register may 
call Sowjanya Kotakonda with PSA at 
(703) 234-1737. Individuals who plan to 
attend the meeting and need special 
assistance, such as sign language 
interpretation or other reasonable 
accommodations, should notify the 
ACOT Executive Secretary, Remy 
Aronoff, in advance of the meeting. Mr. 
Aronoff may be reached by telephone at 
301-443-3264, e-mail: 
Remy.Aronoff@hrsa.hhs.gov or in 
writing at the address provided below. 
Management and support services for 
ACOT functions are provided by the 
Division of Transplantation, Healthcare 
Systems Bureau, Health Resources and 
Services Administration, 5600 Fishers 
Lane, Parklawn Building, Room 12C-06, 
Rockville, Maryland 20857; telephone 
number 301-443-7577. 

After the presentations and ACOT 
discussions, members of the public will 
have an opportunity to provide 
comments. Because of the Committee’s 
full agenda and the timeframe in which 
to cover the agenda topics, public 
comment will be limited. All public 
comments will be included in the 
record of the ACOT meeting. 

Dated: March 28, 2006. 

Elizabeth M. Duke, 

Administrator. 

[FR Doc. E6-4870 Filed 44-06; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
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Indian Health Service 
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Prevention 


Announcement Type: New/ 
Competing Continuation. 

Funding Opportunity Number: HHS-— 
2006—IHS—HP/DP-0001. 

Catalog of Federal Domestic 
Assistance Number: 93.443. 

Key Dates: 

Application Deadline Date: May 26, 
2006. 


Application Review Date: June 27, 
2006. 

Application Notification: August 1, 
2006. 

Earliest Anticipated Start Date: 
September 1, 2006. 
I. Funding Opportunity Description 

The Indian Health Service (IHS) 
announces the competitive grant for 
Health Promotion and Disease 
Prevention. This Program is authorized 
under the authority of the Snyder Act, 
25 U.S.C. 13; the Transfer Act, 42 U.S.C. 
2001; and the Indian Health Care 
Improvement Act, 25 U.S.C. 1621(b), et 
seq., as amended. This Program is 
described at 93.443 in the Catalog of 
Federal Domestic Assistance. 


Note: This announcement applies to new 
and existing applicants. Overlapping support 
for current grantees that wish to apply for 
this funding as a new applicant must be 
resolved prior to funding. If the funding 
period of the new award overlaps with 
current support, the grantee must relinquish 
or reduce funding on the current award. For 
additional information or clarification, please 
contact Ms. Michelle Bulls, Grants Policy 
Officer at (301) 443-6528. 


The purpose of the program is to 
enable American Indian/Alaska Native 
(AI/AN) communities to enhance and 
expand health promotion and reduce 
chronic disease by: Increasing physical 
activity, avoiding the use of tobacco, 
alcohol, and other unhealthy addictive 
substances, and improving nutrition to 
support healthier AI/AN communities 
through innovative and effective 
community, school, clinic and work site 
health promotion and chronic disease 
prevention programs. 

The IHS HP/DP Initiative focuses on 
enhancing and expanding health 
promotion and chronic disease 
prevention to reduce health disparities 
among AI/AN populations. The 
initiative is fully integrated with the 
Department of Health and Human 
Services (HHS) Initiatives “Healthy 
People 2010” and “Steps to a 
HealthierUS”’. Potential applicants may 
obtain a printed copy of Healthy People 
2010, (Summary Report No. 017—001-— 
00549-—5) or CD-ROM, Stock No. 017— 
001-00549-5, through the 
Superintendent of Documents, 
Government Printing Office, P.O. Box 
371954, Pittsburgh, PA 15250-7945, 
(202) 512-1800. You may also access 
this information at the following Web 
sites: http://www.healthypeople.gov/ 
Publications and http:// 
www.healthierus.gov/. 

The HP/DP Initiative targets 
cardiovascular disease, cancer, obesity, 
and substance abuse prevention and 


intervention efforts in AI/AN 
communities. Focus efforts include 
enhancing and maintaining personal 
and behavioral factors that support 
healthy lifestyles such as making 
healthier food choices, avoiding the use 
of tobacco, alcohol, and other harmful 
substances, being physically active, and 
demonstrating other positive behaviors 
to achieve and maintain good health. 
Major focus areas include preventing 
and controlling obesity by developing 
and implementing science-based 
nutrition and physical activity 
interventions (i.e., increase 
consumption of fruits and vegetables, 
reduce consumption of foods that are 


~ high in fat, increase breast feeding, 


reduce television time, and increase 
opportunities for physical activity). 
Other focal areas include preventing the 
consumption of alcohol and tobacco use 
among youth, increasing accessibility to 
tobacco cessation programs, and 
reducing exposure to second-hand 
smoke. 

The HP/DP initiative encourages 
Tribal applicants to fully engage their 
local schools, communities, health care 
providers, health centers, faith-based/ 
spiritual communities, senior centers, 
youth programs, local governments, 
academia, non-profit organizations, and | 
many other community sectors to work 
together to enhance and promote health 
and prevent chronic disease in their 
communities. 

The initiative is described in the 
Catalog of Federal Domestic Assistance 
No. 93.443 at http://www.cfda.gov/ and 
is not subject to the intergovernmental 
requirements of Executive Order 12372 
or the Health Systems Agency review. 
This competitive grant is awarded under 
the authorization of the Snyder Act, 25 
U.S.C. 13; the Transfer Act, 42 U.S.C. 
2001; and the Indian Health Care 
Improvement Act, 25 U.S.C. 1621(b), et 
seq., as amended. The grant will be 
administered under the Public Health 
Service (PHS) Grants Policy Statement 
and other applicable agency policies. 

The HHS is committed to achieving 
the health promotion and disease 
prevention objectives of Healthy People 
2010, a HHS-led activity for setting and 
monitoring program for priority areas. 
This program announcement is related 


- to the priority area of Education and 


Community-Based Programs. Potential 
applicants may obtain a printed copy of 
Healthy People 2010, (Summary Report 
No. 017-001-—00549-—5) or CD-ROM, 
Stock No. 017-001—00549-5, through 
the Superintendent of Documents, 
Government Printing Office, P.O. Box 
371954, Pittsburgh, PA, 15250-7945, 
(202) 512-1800. You may also access 
this information at the following Web 
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site: http://www.healthypeople.gov/ 
Publications. 


1. Background 


Heart disease, cancer and 

unintentional injuries are the leading 

- cause of morbidity and mortality among 
AI/AN. Many of these diseases and 
injuries are impacted by modifiable 
behavioral risk factors such as physical 
inactivity, unhealthy diet, tobacco, and 
alcohol abuse. Concerted efforts to 
increase effective public health, 
prevention, and intervention strategies 
are necessary to reduce tobacco/alcohol 
use, poor diet, and insufficient physical 
activity to reduce the burden of diseases 
and disabilities in AI/AN communities. 

Although the National 2010 objective 
recommends that adults engage in 30 
minutes of regular, moderate physical | 
activity each day, only 15 percent of 

-adults performed the recommended 
amount of physical activity. Despite the 
well known benefits of physical activity, 
many adults and children remain 
sedentary. A healthy diet and regular 
physical activity are both important for 
maintaining a healthy weight. Regular 
physical activity, fitness, and exercise 
are extremely important for the health 
and well being of all people. A profound 
change from a “‘traditional’’ low fat diet 
of largely unprocessed plant foods to an 
“affluent” high fat diet of more animal 
fats, simple carbohydrates, and less fiber 
is accompanied by an increasing 
prevalence of obesity and chronic 
diseases. Historically, American Indians 
consumed a diet that was high in 
complex carbohydrates, high in fiber, 
and low in fat. Today, their diet is 
replaced by food high in refined 
carbohydrates, fat, and a low 
consumption of fruits and vegetables. A 
proliferation of fast food restaurants and 
convenience stores selling foods that are 
high in fat and sugar, as well as 
sedentary lifestyles have translated into 
weight gain and obesity. There are also 
epidemiological studies indicating that 
increased intake of fruits and vegetables 
decreases the risk of many types of 
cancer. 

Many of the medical and health 
problems of AI/AN are associated with 
obesity. There is limited data on the 
prevalence of obesity among AI/AN, 
although it is estimated that 40 percent 
of American Indian children are 
overweight and one-third of adults are 
obese. Tobacco use is the largest 
preventable cause of disease and 
premature death in the United States. 
More than 400,000 Americans die each 
year from illnesses related to smoking. 
Cardiovascular disease and lung cancer 
are the leading causes of death among 
AI/AN, and tobacco use is one of the 


risk factors for these diseases. Non- 
ceremonial tobacco use varies amongst 
AI/AN regions and states. Alcohol and 
illicit drug use are associated with 
serious public health problem including 
violence, motor vehicle crashes, and 
teen pregnancy among youth. Long term 
drinking can lead to heart disease, 
cancer, and alcohol-related liver 
disease. 

Interventions may include 
environmental and policy changes in 
the community, school, clinic or work 
site to increase physical activity, 
increase healthier food items at school 
fund raising, vending machines, school 
food service, senior centers, shopping 
centers, food vendors, work sites, Tribal 
colleges and other community settings. 
Other strategies include implementing 
no smoking policies in the workplace 
and clinics, creating safe walking trails 
for community access, improving access 
to tobacco cessation programs, utilizing 
social marketing to promote change and 
prevent disease, reducing underage 
drinking, increasing effective self 
management of chronic disease and 
associated risk factors, and increasing 
evidence-based clinical preventive care 
practices. Programs are expected to 
utilize evidence-based public health 
strategies that may include system 
improvement, public education and 
information, media campaigns to 
support healthier behaviors, policy and 
environmental changes, community 
capacity building and training, school 
classroom curricula, and health care : 
provider education. 


2. Activities 


All recipient activities funded under 
this. program announcement are 
required to coordinate with existing 
federal, local public health agencies, 
Tribal programs, and/or local coalitions/ 
task forces to enhance joint efforts to 
strengthen health promotion and 
disease prevention programs in the 
community, school and/or work site. All 
recipients are required to address at — 
least one of the following or a 
combination of all four components: 
School, work site, clinic, or community- 
based interventions. 


A. Community Engagement 


Create and build on current alliances 
by identifying key coalitions, task 
forces, and partners that focus on health 
promotion and chronic disease 
prevention and its associated risk 
factors. The key to success is to engage 
partners and stakeholders that 
demonstrate commitment to the 
initiative by their willingness to invest 
leadership, personnel, expertise, and 
other resources. Partners may include 


local public health agencies, local 
health programs, local and state 
education agencies (i.e., Bureau of 
Indian Affairs and public), Indian 
Health Service, health care hospitals/ 
clinics, local businesses, academia, 
spiritual and faith-based organizations, 
community coalitions/task forces, 


-youth-focused organizations, and 


elderly-focused organizations. 


B. Community, Work Site, Clinic-Based, 
and/or School-Based Interventions 

Identify and implement high priority, 
effective strategies proven to prevent, 
reduce and control chronic diseases. 
The communities must examine their 
chronic disease burden, identify 
behavioral risk factors, at-risk 
populations, current services and 
resources, Tribal and IHS strategic 
plans, and partnership capabilities in 
order to develop a comprehensive 
intervention plan. Applicants are 
encouraged to identify and examine 
local data sources to describe the extent 
of the health problem. Data sources 
include IHS Resource Patient 
Management System (RPMS), 
Government Performance and Results 
Act (GPRA), Clinical Registry System 
(CRS), diabetes registry, hospital/clinic 
data, Women Infant Children (WIC) 
data, school data, behavioral risk 
surveys, and other sources of 
information about individual, group, or 
community health status, needs, and 
resources. 

Communities can address behavioral 
risk factors contributing to chronic 
conditions and diseases such as 
cardiovascular disease, diabetes, 
obesity, and cancer. These factors 
include physical inactivity, poor 
nutrition, tobacco, alcohol and 
substance use. Applicants are 
encouraged to apply effective and 
innovative strategies to reduce chronic 
disease and unintentional injuries 
associated with alcohol and substance 
use. Current evidence-based and 
promising public health strategies can 
be found at the IHS Best Practices 
database at http://www.ihs.gov/ 
NonMedicalPrograms/HPDP/BPTR/, 
Guide to Clinical Preventive Services at 
http://www.odphp.osophs.dhhs.gov/ 
pubs/guidecps/ and http:// 
www.ahrq.gov and the National Registry 
for Effective Programs at http:// 
modelprograms.samhsa.gov/ 
template.cfm?page=nrepbutton. 


Il. Award Information 


Type of Funding Awards: Grant. 

Estimated Funds Available: 
$1,300,000. 

Anticipated Number of Awards: 13. 

Project Period: 3 Year Budget Period. 
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—— Award Amount: $100,000 

r 
PSThis 2 is amount is inclusive of direct and 
indirect costs. Awards under this 
announcement are subject to the 
availability of funds and satisfactory 
performance. Future continuation 
awards within the project period will be 
based on satisfactory performance, 
availability of funding and continuing 
_ needs of the IHS. 

If you request funding greater than 
$100,000, your application may not be 
considered, and it may not be entered 
into the review process. You will be 
notified if your application did not meet 
the submission requirements. 


IIL. Eligibility Information - 
1. Eligible Applicants 


Eligible Applicants must be one of the 
following: 

A. A federally-recognized Indian 
Tribe; or 

B. Non-Profit Tribal organization; or 

C. Urban Indian organizations as 
defined by 25 U.S.C. 1652. 

Applicants must provide proof of 
non-profit status with the application. 


2. Cost Sharing or Matching 


Cost sharing or reine is not 
required. 


3. Other Requirements 


Late applications will be considered 
non-responsive. See Section “IV.3. 
Submission Dates and Times” for more 
information on deadlines. 

Tribal Resolution(s)—A resolution of 
the Indian Tribe served by the project 
should accompany the application 
submission. An Indian Tribe that is 
proposing a project affecting another 
Indian Tribe must include resolutions 
from all affected Tribes to be served. 
Draft resolutions may be submitted in 
lieu of an official signed resolution. The 
applicant must state when the final 
resolution will be obtained and 
submitted. An official signed ‘bribal 
resolution is required prior to award if 
the Tribe is selected for funding. The 
entity should submit the resolution 
(draft or final) prior to the application 
review date or the application will be 
considered incomplete and it will be 
. returned without consideration. 


IV. Application and Submission 
Information 


1. Web Address for Application imines 


Applicant package for HHS—2006- 
IHS—HP/DP-0001 may be found at: 
http://www.grants.gov. 

Information regarding the program or 
grants management related inquiries 
may be obtained from either of the 
following persons: 


Program Contact: Ms. Alberta Becenti, 
Division of Clinical & Preventive 
Services, Indian Health Service, 801 
Thompson Avenue, Suite 307, 
Rockville, Maryland 20852. Phone (301) 
443-4305. 

Grants Policy Contact: Ms. Denise 
Clark, Division of Grants Operations, 
Indian Health Service, 801 Thompson 
Avenue, Suite 320, Rockville, Maryland 
20852. Phone (301) 443-5204. 

Information regarding the electronic 
application process or to obtain a waiver 
from the electronic process should be 
directed to: Grants Policy Staff, Michelle 
G. Bulls, Grants Policy Officer, Indian 
Health Service. (301) 443-6528. 

- The entire application package is 
available at: http://www.grants.gov. 


2. Content and Form of Application 
Submission 


Submission Dates and Times 


Content and Form of Application 
Submission if prior approval for paper 
submission was obtained: 

A. All applications should: 

(1) Be single-spaced. 

(2) Be typewritten. 

(3) Have consecutively numbered 
pages. 

(4) If unable to submit electronically, 
submit using a black type not smaller 
than 12 characters per one inch. 

a. Submit on one side only of 
standard size 81/2” x 11” paper. 

b. Do not tab, glue, or place in a 
plastic holder. 

(5) Contain a narrative that does not 
exceed 20 typed pages that includes the 
below listed sections. The 20-page 
narrative does not include the work 
plan, standard forms, Tribal 
resolution(s), table of contents, budget, 
budget justifications, multi-year 
narratives, multi-year budget, multi-year 
budget justifications, and/or other 
appendix items. 

Public Policy Requirements: All 
Federal-wide public policies apply to 
IHS grants with the exception of 
Lobbying and Discrimination. 

(1) Include in the application the 
following documents in the order 
presented: 

a. Standard Form 424, Application for 
Federal Assistance. 

b. Standard Form 424A, Budget 
Information—Non-Construction 
Programs (pages 1-2). 

c. Standard Form 424B, Assurances— 
Non-Construction Programs front and 
back. The application shall contain 
assurances to the Secretary that the 
applicant will comply with program 
regulations, 42 CFR Part 136 Subpart H. 

_ d. Certification. 
e. Disclosure of Lobbying Activities. 


f. Project Abstract (may not exceed 
one typewritten page) which should 
present a summary view of “who-what- 
when-where-how-cost” to determine 
acceptability for review. 

g. Table of Contents with 
corresponding numbered pages. 

h. Project Narrative (not to exceed 20 
typewritten pages). 

i. Categorical Budget Narrative and © 
Budget Justification. 

j. Appendix Items. 


3. Submission Dates and Times 


Applications must be submitted 
electronically through Grants.gov by 
close of business May 26, 2006. If 
technical issues arise and the applicant 
is unable to successfully complete the 
electronic application process, the 
applicant must contact Michelle G. 
Bulls, Grants Policy Officer fifteen days 
prior to the application deadline and 
advise them of the difficulties you are 
having submitting your application on 
line. At that time, a determination will . 
be made as to whether the organization 
is eligible to receive a waiver to submit 
a paper application which includes an 
original and 2 copies. Prior approval 
must be obtained, in writing, allowing 
the paper submission. Applications that 
are not submitted through Grants.gov 
may be returned to the applicant 
without review and it will not be 
considered for funding. Each applicant 
should request a legibly dated U.S. 
Postal Service postmark or obtain a 
legibly dated receipt from a commercial 
carrier or U.S. Postal Service. Private 
metered postmarks will not be 
acceptable as proof of timely mailing. 

Extension of deadlines: [1HS may 
extend application deadlines when 
circumstances such as acts of God 
(floods, hurricanes, etc.) occur, or when 
there are widespread disruptions of mail 
service, or in other rare cases. 
Determination to extend or waive 
deadline requirements rests with the 
Grants Management Officer, Division of 
Grants Operations (DGO). 

Late applications will be returned to 
the applicant without review or 
consideration. IHS will not 
acknowledge receipt of applications 
under this announcement. 


4. Intergovernmental Review 


Executive Order 12372 requiring 
intergovernmental review is not 
applicable to this program. 


5. Funding Restrictions 


A. Pre-award costs are not allowable 
unless the grantee receives prior 
approval from the Program Official. 

B. Funds may be used to expand or 
enhance existing activities to 
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accomplish the objectives of this 
program announcement. Funds may be 
used to pay for consultants, contractors, 
materials, resources, travel and 
associated expenses to implement and 
evaluate intervention activities such as 
those described under the ‘‘Activities” 
section of this announcement. Funds 
may not be used for direct patient care, 
diagnostic medical testing, patient 
rehabilitation, pharmaceutical 
purchases, facilities construction, or 
lobbying. 

C. Each HP/DP award shall not exceed 
$100,000 a year or a total of $300,000 for 
3 years. 

D. The available funds are inclusive of 
direct and indirect costs. . 

E. Only one grant will be awarded per 
applicant. 


6. Other Submission Requirements 


A. Electronic Transmission: The 
preferred method for receipt of 
applications is electronic submission 
. through Grants.gov Web site. However, 
should any technical problems arise 
regarding the submission, please contact 
Grants.gov Customer Support at (800) 
518-4726 or e-mail your questions to 
support@grants.gov. The Contact Center 
hours of operation are Monday-Friday 
from 7 a.m. to 9 p.m. (Eastern Standard 
Time). If you require additional 
assistance, please contact IHS Grants 
Policy Staff at (301) 443-6528 at least 
fifteen days prior to the application 
deadline. To submit an application 
electronically, please use the http:// 
www.Grants.gov Web site. Download a 
copy of the application package from 
the Grants.gov Web site, complete it 
offline and then upload and submit the 
application via the Grants.gov Web site. 
You may not e-mail an electronic copy 
of a grant application. 

Please note the following: 

(1) Under the new IHS requirements, 
_ paper applications are not the preferred 
method. However, if you have technical 
problems submitting your application 
online, please contact Grants.gov 
Customer Support at: http:// 
www.grants.gov/CustomerSupport. If 
technical issues continue and the 
applicant is unable to successfully 
complete the electronic application 
process, the applicant must contact 
Michelle Bulls, Grants Policy Officer 
fifteen days prior to the application 
deadline and advise them of the 
difficulties you are having submitting 
your application online. At that time, it 
will be determined whether your 
organization may submit a paper 
application. The grantee must obtain 
prior approval, in writing, from the 
Grants Policy Officer allowing the paper 
submission. Applications not submitted 


through Grants.gov without a waiver 
may be returned to the applicant 
without review. Applicants must 
download the application package from 
Grants.gov and complete all required 
forms. 

(2) If applicable, the paper application 
(original and 2 copies) may be sent 
directly to Denise Clark, Division of 
Grants Operations, 801 Thompson | 
Avenue, TMP 360, Rockville, MD 
20852, telephone (301) 443-5204 by 
May 26, 2006. 

(3) When you enter the Grants.gov 
Web site, you will find information 
about submitting an application 
electronically through the Web site, as 
well as the hours of operation. We 
strongly recommend that applicants not 
wait until the deadline date to begin the 
application process through Grants.gov 
Web site. 

(4) To use Grants.gov, you, as the 
applicant, must have a DUNS number 
and register with the Central Contractor 
Registry (CCR). You should allow a 
minimum of five days to complete CCR 
registration. See below on how to apply. 

5) You must submit all documents 
electronically, including all information 
typically included on the SF—424 and 
all necessary assurances and 
certifications. 

(6) Your application must comply 
with any page limitation requirements 
described in the program 
announcement. 

(7) After you electronically submit 
your application, you will receive an 
automatic acknowledgment from 
Grants.gov that contains a Grants.gov 
tracking number. The IHS DGO will 
retrieve your application from 
Grants.gov Web site. 

(8) You may access the electronic 
application for this program on http:// 
www.Grants.gov. 

(9) You must search for the 
downloadable application package by 
CFDA number 93.443. 

(10) To download the application 
package, the applicant must provide the 
Funding Opportunity Number: HHS— 
2006—IHS—HP/DP-0001. 

E-mail applications will not be 
accepted under this announcement. 

B. DUNS Number: Beginning October 
1, 2003, applicants were required to 
have a Dun and Bradstreet (DUNS) 
number. The DUNS number is a nine- 
digit identification number which 
uniquely identifies business entities. 
Obtaining a DUNS number is easy and 
there is no charge. To obtain a DUNS 
number, access http://www.dnb.com/us/ 
or call (866) 705-5711. Interested 
parties may wish to obtain their DUNS 
number by phone to expedite the 
process. 


Applications submitted electronically 
must also be registered with the Central 
Contractor Registry (CCR). A DUNS 
number is required before CCR 
registration can be completed. Many 
organizations may already have a DUNS 
number. Please use the telephone 
number listed above to investigate 
whether or not your organization has a 
DUNS number. Registration with the 
CCR is free of charge. 

Applicants may register by calling 
(888) 227-2423. Applicants must also be 
registered with the CCR to submit 
electronically. Please review and 
complete the CCR “Registration 
Worksheet”’ located in the appendix of 
the HP/DP application package or on 
http://www.Grants.gov/CCRRegister. 

More detailed information regarding 
these registration processes can be 
found at the http://www.Grants:gov Web 
site. 

C. Other Requirements: (1) Please 
number pages consecutively from 
beginning to end so that information can 
be located easily during review of the 
application. Appendices should be 
labeled and separated from the Project 
Narrative and Budget Section, and the 
pages should be numbered to continue 
the sequence. 

(2) Abstract—describing the overall 
project, intervention area and 
population size, partnerships, 
intervention strategies, and major 
outcomes. The abstract is limited to 1 


age. 
: (3) Table of Contents—with page 
numbers for each of the following 
sections. 

(4) Application Narrative—the 
application narrative (excluding the 
appendices) must be no more than 20 
pages, single-spaced, printed on one 
side, with one-inch margins, and black 
type not smaller than 12 characters per 
one inch. If your narrative exceeds the 
page limit, only the first 20 pages will 
be reviewed. The narrative should 
include background and needs; 
intervention plan; monitoring and 
evaluation; organizational capabilities 
and qualifications; communication and 
information sharing. The narrative 
should include a summary of the 
organizations that have submitted letters 
of support, resolution, and 
Memorandum of Understanding (as 
appropriate) from the local key partners 
specifying their roles, responsibilities, 
and resources. Actual letters, resolution, 
and Memorandum of Understanding 
should be placed in the appendix. 

(5) Line-Item Budget Narrative and 
Budget Justification—detailed budget by 
line items and a detailed budget 
narrative justification explaining why 
each budget line item is necessary/ 
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relevant to the proposed project 
(personnel, supplies, equipment, 

- training etc.). You may include in-kind 
services to carry out proposed plans. 

(6) Appendix—the following 
additional information may be included 
in the appendix. The appendices will 
not be counted toward the narrative 
page limit. Appendices are limited to 
the following items: 

a. Multi-Year Objectives and Work 
Plans with Multi-Year Categorical 
Budgets and Multi-Year Budget 
Narrative Justifications. 

b. Categorical Budget Line-Items and 
Budget Narrative Justification. 

c. Tribal Resolution(s) or Health 
Board Resolution(s). 

d. Organizational Chart(s). 

e. Letters of Support, Resolution, or 
Memorandum of Understanding. 

f. Resumes of key staff that reflect 
current duties. 

g. Indirect Cost Rate Agreement. 

h. Proposed Contractual or Consultant 
Scope of Work, if applicable. 

i. Resumes or Qualifications of 
Contractors or Consultants, if 
applicable. 

(7) Workplan—Any material 
submitted in the appendices that is not 
listed here will not be reviewed. All 
information included in the appendices 
should be clearly referenced within the 
20 page narrative to aid reviewers in 
connecting information in the 
appendices to that provided in the 
narrative. 

V. Application Review Information 
1. Criteria 

You are required to provide 
measurable objectives related to the 
performance goals and intended 
outcome. Applicants will be evaluated - 
and rated according to weights assigned 
to each section as noted in parentheses. 

A. Abstract. (no points) 

B. Background and Needs. (Total 20 
points) 

e Is the proposed intervention and 
the extent of the problem clearly and 
thoroughly described, including the 
targeted population served and 
geographic location of the proposed 
project? (5 points) ; 

e Are data provided to substantiate 
the existing burden and/or disparities of 
chronic diseases and conditions in the 
target population to be served? (5 
points) 

e Are assets and barriers to successful 
program implementation identified? “s 
points) 

¢ How well are existing resources 
used to complement or contribute to the 
effort planned in the proposal? (5 
points) 


C. Intervention Plan. (Total 30 points) 

¢ Does the plan include objectives, 
strategies, and activities that are 
specific, realistic, measurable, and time- 
phased related to identified needs and 
gaps in existing programs? (10 points) 

¢ Does the proposed plan include 
intervention strategies to address risk 
factors contributing to chronic 
conditions and diseases? (5 points) 

e How well does the plan reflect local 
capacity to provide, improve, or expand 
services that address the needs of the - 
target population? (5 points) 

¢ Does the proposed plan include the 
action steps in a time line, identify who 
will perform the action steps, identify 
who will coordinate the project, and 
identify who will develop and collect 
the evaluation, and include any training 
that will take place during the proposed 
project? Provide the work plan/time line 
in the appendix. (5 points) 

e If the plan includes consultants or 
contractors, does the plan include 
educational requirements, work 
experience and qualifications, expected 
work products to be delivered and a 
time line? If a potential consultant/ 
contractor has already been identified, 
please include a resume in the 
appendix. (5 points) 

D. Plan for Monitoring and Program 
Evaluation. (Total 20 points) 

¢ Does the plan describe appropriate 
data sources to monitor and track 
changes in community capacity; the 
extent to which interventions reach 
populations at risk; changes in risk 
factors; and changes in program 
efficiency? (7 points) 


¢ Does the applicant demonstrate the - 


capability to conduct surveillarice and 
program evaluation, access and analyze 
data sources, and use the evaluation to 
strengthen the program? (7 points) 

© Does the applicant describe how the 
project is anticipated to improve | 
specific performance measures and 
outcomes compared to baseline 
performance? (6 points) 

E. Organizational Capabilities, 
Qualifications and Collaboration. (Total 
10 points) 

¢ Does the plan include the 
organizational structure of the Tribe/ 
Tribal or Urban Indian organization? (1 
point) 

¢ Does the plan include the ability of 
the organization to manage the proposed 
plans, including information on similar 
sized projects in scope as well as other 
grants and projects successfully 
completed? (2 points) 

¢ Does the applicant include key 
personnel who will work on the project? 
Position descriptions should clearly 
describe each position and duties, 
qualifications and experiences related to 


the proposed plan. Resumes must 
indicate the staff qualifications to carry 
out the proposed plan and activities. (2 
points) 

e How will the plan be sustained after 
the grant ends? (2 points) 

e Does the applicant describe key 
partners specifying their roles, 
responsibilities, and resources (MOU, 
Letters of Support are provided in the 
appendix). (3 points) 

F, Communication and Information 
Sharing. (Total 10 points) 

¢ Does the applicant describe plans to 
share experiences, strategies, and results 
with other interested communities and 
partners? (5 points) 

¢ Does the applicant describe plans to 
ensure effective and timely 
communication and exchange of 
information, experiences and results 
through mechanisms such as the 
Internet, workshops, and other 
methods? (5 points) 

G. Budget Justification. (Total 10 
points) 

e Is the budget reasonable and 
consistent with the proposed activities 
and intent of the program? (4 points) 

¢ Does the budget narrative 
justification explain each line item and 
the relevancy to the proposed plan? (4 
points) ; 

¢ Does the budget include in-kind 
services? (2 points) 


2. Review and Selection Process 


Applications will be reviewed for 
timeliness and completeness by the 
Division of Grants Operations and for 
responsiveness by the HP/DP staff. Late 
and incomplete applications will be 
considered ineligible and will be 
returned to the applicant without 
review. 

Applications will be evaluated and 
rated based on the evaluation criteria 
listed in Section V.1. Applicants will be 
notified if their application did not meet 
submission requirements. 

In addition to the above criteria/ 
requirements, applications are 
considered according to the following: 

A. Proposals will be reviewed for 
merit by the Objective Review 
Committee consisting of Federal and 
non-Federal reviewers appointed by the 
IHS. 

B. The technical review process 
ensures the selection of quality projects 
in a national competition for limited 
funding. 

After review of the applications, _ 
rating scores will be ranked, and the ~ 
applications with the highest rating 
scores will be recommended for 
funding. Applicants scoring below 60 
points will be disapproved. 


] 
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3. Anticipated Announcement and 3. Reporting are on a first come—first serve bases. 
Award Dates A. Progress Report—Program progress Interested parties should register with 


Earliest anticipated award date is reports are required semi-annually. = es Se tio to making 
September 1, 2006. These reports will include a brief 
VI. Award Administration Information ,,, i,, goals established for the period, ee for we and paying for 
1. Award Notices reasons dor slippage (if applicable), and oir own travel arrangements. 
ii a other pertinent information as required. Dated: March 29, 2006. 
oe 0 peas re A final report must be submitted within Robert G. McSwain, 
90 days of expiration of the budget/ Deputy Director, Indian Health Service. 
of the results in writing via [FR Doc. 06-3257 Filed 4~4-06; 8:45 am] 
applications are dectared inefigible will must be submitted within 30 days of the 
ioudtaihaliee: datieteinntd d thei semi-annual report. Final FSR are due DEPARTMENT OF HEALTH AND 
udget/project period. Standard Form 
mail. The ineligible notification will 269 (long form) can be download from Indian Health Service 


include information regarding the 
rationale for the ineligible decision pri df rate Pc a Tribal Self-Governance Program; 


citing specific information from the ” Rail bmit rt Planning Cooperative Agreement; — 
original grant application. Applicants Extension of Deadline for New Funding 
who are approved but unfunded and following: Cycle for Fiscal Year 2006 

disapproved will receive a copy of the A. The imposition of special award Funding Opportunity Number: HHS- 


Executive Summary which identifies Sealanaals 
the weaknesses and strengths of the 


licati bmitted li B. The withholding of support of CFDA Number: 93.210. 
application submitted. Applicants - other eligible projects or activities. : 
which are approved and funded will be This applies whether the delinquency Note: The purpose of this second 


notified through the Financial Assistant _;, attributable to the failure of the announcement is to provide another 


‘ Award (FAA) document. The FAA will ee fy mae? opportunity for all eligible applicants to 
ana the pie sstitication of a grantee organization or the individual apply for FY 2006 funding under the Self- 


- responsible for preparation of the i : 
grant award and will state the amount P set Governende Pleuning Cooperative 


reports. Agreement. The previous Federal Register 
of Federal funds awarded, the purpose notice published on December 14, 2005, FR 


of the grant, the terms and conditions of VII. Agency Contact(s) Doc. E5-7280, provided an initial deadline of 
the grant award, the effective date of the 1. Questions on the programmatic and January 20, 2006. The application deadline 
award, the project period, and the technical issues may be directed to: for this announcement is May 19, 2006. 
budget period. The FAA will be signed —_Ajberta Becenti, Health Promotion/ Key Dates: Applications Due—May 
by the Grants Management Officer and —_ Disease Prevention Consultant. Phone: —_19, 2006; Objective Review Committee 
serves as the authorizing document. (301) 443-4305, Fax: (301) 594-6213. to Evaluate Applications—June 21-22, 
Any other correspondence announcing = —=—qbecenti@hqe.ihs.gov. 2006; Anticipated Project Start Date— 
to the Applicant s Project Director that 2. Questions on grants management August 7, 2006. 
an application was recommended for —_and fiscal matters may be directed to: 
approval is not an authorization to begin Denise Clark, Grants Management _ 1 Funding Opportunity Description 
performance. Pre-award costs are not Specialist. Phone: (301) 443-5204, Fax: The purpose of the program is to 
allowable charges under this program (301) 443-9602. dclark@hgqe.ihs.gov. award cooperative agreements that 
grant. The Public Health Service strongly provide planning resources to Tribes 
2. Administrative and National Policy _ encourages all grant and contract interested in participating in the Tribal 
Requirements recipients to provide a smoke-free Self-Governance Program (TSGP) as 
ah workplace and promote the non-use of _—_ authorized by Title V, Tribal Self- 

A. 45 CFR Part 92, “Uniform ¢ all tobacco products. In addition, Public Governance Amendments of 2000 of the 
Administrative Requirements for Grants | aw 103-227, the Pro-Children Act of Indian Self-Determination and 
and Cooperative Agreements to State, 1994, prohibits smoking in certain Education Assistance Act of Public Law 
Local, and Tribal Governments”, or 45 facilities (or in some cases, any portion (Pub. L.) 93-638, as amended. This 
CFR Part 74, “Uniform Administration _6f the facility) in which regular or grant is authorized under the authority 
Requirements for Awards and routine education, library, day care, of Section 503(e) of the Indian Self- 
Subawards to Institutions of Higher health care or early childhood Determination and Education 
Education, Hospitals, Other Non-Profit —_ gevelopment services are provided to Assistance Act , 25 U.S.C, 458aaa—2(e). 
Organizations, and Commercial children. This is consistent with the The TSGP is designed to promote self- 
Organizations”. Public Health Service mission to protect determination by allowing Tribes to 

B. Appropriate Cost Principles: OMB and advance the physical and mental assume more control of Indian Health 
Circular A-87, “State, Local, and Indian _ health of the American people. Service (IHS) programs and services 
Tribal Governments,”’ or OMB Circular ; through compacts negotiated with the 
A-122, “Non-Profit Organizations”. Vill. Other Information IHS. The Planning Cooperative 

C. OMB Circular A—133, “Audits of Applicants are encouraged to bring Agreement allows a Tribe to gather 
States, Local Governments, and Non- draft narratives of their anticipated grant information to determine the current 
Profit Organizations”. application. Participation is limited to | types and amounts of Programs, 

D. PHS Grants Policy Statement, two personnel from each Tribal or Services, Functions, and Activities 
Revised April 1994 Urban Indian organization. All sessions (PSFAs), and funding available at the 
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Service Unit, Area, and Headquarters 
levels and identify programmatic 
alternatives that will better meet the 
needs of Tribal members. 


_ Ii. Award Information 

Type of Award: Cooperative 
Agreement. 

Estimated Funds Available: The total 
amount identified for Fiscal Year (FY) 
2006 is $600,000 for approximately 
twelve (12) Tribes to enter the TSGP 
planning process for compacts 
beginning in Fiscal Year (FY) 2007 or 
Calendar Year (CY) 2007. Awards under 
this announcement are subject to the 
availability of funds. 

Anticipated Number of Awards: The 
estimated number of awards to be 
funded is approximately 12. 

Project Period: 12 months. - 

Award Amount: $50,000 per year. 

Programmatic Involvement: IHS TSGP 
funds will be awarded as cooperative 
agreements and will have substantial 
programmatic involvement to establish 
a basic understanding of IHS Programs, 
Services, Functions and Activities 
(PSFAs) as operations at the Service 
Unit, Area, and Headquarters levels. 


The IHS Roles and Responsibilities Will 
Include: 


e Identification of IHS staff that will 
consult with applicants on methods 
used by the IHS to manage and deliver 
health care. 

¢ Provide applicants with a list of 
laws and regulations that provide 
authority for the various IHS programs. 


The Grantee Roles and Responsibilities 
Will Include: 


e Research and analysis of the 
complex IHS budget, at the Service 
Unit, Area, and Headquarters levels. 

e Establishment of a process through 
which Tribes can effectively approach 
the IHS to identify programs and 
associated funding which could be 
incorporated into programs. 


Ill. Eligibility Information 
1. Eligible Applicants 


To be eligible for a Planning 
Cooperative Agreement under this 
announcement, an applicant must meet 
all of the following criteria: 

A. Be a Federally-recognized Tribe as 
defined in Title V, Pub. L. 106-260, 
Tribal Self-Governance Amendments of 
2000, of the Indian Self-Determination 
and Education Assistance Act (the Act), 
Pub. L. 93-638, as amended. However, 
Alaska Native Villages or Alaska Native 
Village Corporations, who are located 
within the area served by an Alaska . 
Native regional health entity already 
participating in compact status, are not 


eligible (Pub. L. 106-260, Title V, 
Section 12(a)(2)). 


2. Cost Sharing or Matching Funds 


The Self-Governance Planning 
Cooperative Agreement Announcement 
does not require matching funds or cost 
sharing to participate in the competitive 
grant process. 


3. Other Requirements 


The following documentation is 
required (if applicable): 

A. This program is described at 
93.210 in the Catalog of Federal 
Domestic Assistance. There is limited 
competition under this announcement 
because the authorizing legislation 
restricts eligibility to Tribes that meet 
specific criteria. (Refer to Section III, 
ELIGIBLE APPLICANTS in this 
announcement.) 

B. Request participation in self- 
governance by resolution by the 
governing body of the Indian Tribe. An 
Indian Tribe that is proposing a 
cooperative agreement affecting another 
Indian Tribe must include resolutions 
from all affected Tribes to be served. 

C. Demonstrate, for three fiscal years, 
financial stability and financial 
management capability, which is 
defined as no uncorrected significant 
and material audit exceptions in the 
required annual audit of the Indian 
Tribe’s self-determination contracts or 
self-governance funding agreements 
with any Federal agency. 

D. Grantees are required to submit a 
current version of the organization’s . 
audit report. Audit reports can be 
lengthy, therefore, the applicants may 
submit them separately via regular mail 
by the due date (May 19, 2006). If the 
grantee determines that audit reports are 
not lengthy, the applicants may scan the 
documents and attach them to the 
electronic application. Applicants must 
submit two copies of the audits that 
reflect three previous fiscal years under 
separate cover directly to the Division of 
Grants Operations, 801 Thompson 
Avenue, TMP 360, Rockville, MD 
20852, referencing the Funding 
Opportunity Number, HHS—2006-IHS-— 
TSGP-0001, as prescribed by Pub. L. 
98-502, the Single Audit Act, as 
amended (see OMB Circular A—133, 
revised June 24, 1997, Audits of States, 
Local Governments, and Non-Profit 
Organizations), for the three previous 
fiscal years. If this documentation is not 
submitted by the due date, the 
application will be considered as 
unresponsive and will not be. 
considered. Applicants must include 
the grant tracking number assigned to 
their electronic submission by 
Grants.gov and the date submitted via 


Grants.gov in their cover letter 
transmitting the required audits for the 
previous three fiscal years. 

E. Tribal Resolution—A resolution of 
the Indian Tribe served by the project 
should accompany the application 
submission. An Indian Tribe that is 
proposing a project affecting another 
Indian Tribe must include resolutions 
from all affected Tribes to be served. 
Tribal Consortia applying for a Planning 
Cooperative Agreement, a minimum of 
two individual Tribal Council 
Resolutions must be submitted. Draft 
resolutions are acceptable in lieu of an 
official resolution. However, an official 
signed Tribal resolution must be 
received by the Division of Grants 
Operations (DGO) by the end of the 
Objective Review (June 22, 2006). If an 
official signed resolution is not 
submitted by June 22, 2006, the 
application will be considered 
incomplete and will not be considered. 


*It is highly recommended that the Tribal 
resolution be sent by Federal Express for 


. proof of receipt. 


IV. Application and Submission 
Information 


1. Application Package May be Found 
on Grants.gov 


Information regarding the electronic 
application process may be obtained 
from either of the following persons: 

Ms. Mary E. Trujillo, Office of Tribal 
Self-Governance, Indian Health Service, 
801 Thompson Avenue, Suite 240, 
Rockville, Maryland 20852. (301) 443— 
7821. 

Ms. Patricia Spotted Horse, Division 
of Grants Operations, Indian Health 
Service, 801 Thompson Avenue, TMP 
360, Rockville, Maryland 20852. (301) 
443-5204. 

e Web address to obtain application 
kit: http://www.ihs.gov/ 
NonMedicalPrograms/gogp/ 
gogp_submission.asp 


2. Content and Form of Application 
Submission 


A. All applications should: 

e Be single spaced. 

e Be typewritten. 

e Have consecutively numbered 
pages. 

e Use black type not smaller than 12 
characters per one inch. 

e Be printed on one side only of 
standard size 8-1/2” x 11” paper. 

¢ Contain a narrative that does not 
exceed 7 typed pages that includes the 
sections listed below. (The 7 page 
narrative does not include the work 
plan, standard forms, Tribal 
resolution(s), table of contents, budget, 
budget justifications, narratives, and/or 
other appendix items.) 
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Public Policy Requirements: All 
Federal-wide public policies apply to 
HHS grants with exception of Lobbying 
and Discrimination. 


_3. Submission Dates and Times 


Applications must be submitted on- 
line by May 19, 2006. Late applications 
not accepied for processing will be 
returned to the applicant and will not be 
accepted. When submitting a paper 
application, a signed original and one 
copy must be postmarked no later than 
May 19, 2006. Incomplete, unsigned 
copies of the paper application will be 
returned and will not be accepted. (See 
page 10, ‘‘Please note the following:’’) 


1. Intergovernmental Review 

_ This funding opportunity is not 
subject to Executive Order 12372, 
“Intergovernmental Review of Federal 


Programs.” State approval is not 
required. 


5. Funding Restrictions 


A. Only one planning cooperative 
agreement will be awarded per 
applicant. 

B. Each planning cooperative 
agreement shall not exceed $50,000. The 
available funds are inclusive of direct 
and indirect costs. 

C. Planning awards shall not exceed 
a maximum period of one year. 

D. Pre-award costs are not allowable. 


6. Other Submission Requirements 


The application must comply with the 
following: 

A. Abstract (one page)—Summarizes 
the project. 

B. Application for Federal Assistance 
(SF-424, Rev. 09/03) 

C. Narrative (no more than 7 pages) 
with time frame chart (one page); pages 
numbered consecutively, including 
appendices, and Table of Contents, and 
should include the following: 

(1) Background information on the 
Tribe. 

(2) Objectives and activities that 
provide a description of what will be 
accomplished. 

(3) A line-item budget and narrative 
justification. 

(4) Appendix to include: 

a. Resumes or position descriptions of 
key staff. 

b. Contractors/Consultants resumes or 
qualifications. 

c. Proposed Scope of Work. 


Electronic Transmission 


The preferred method for receipt of 
applications is electronic submission 
through Grants.gov. However, should 
any technical problems arise regarding 
the submission, please contact our 


Grants Policy Staff at (301) 443-6528 at 
least ten days prior to the application 
deadline. To submit an application 
electronically, please use the http:// 
www.Grants.gov apply site. Download a 
copy of the application package on the 
Grants.gov Web site, complete it offline 
and then upload and submit the 
application via the Grants.gov site. You 
may not e-mail an electronic copy of a 
t application to us. 

e Under the new IHS requirements, 
paper applications are not the preferred 
method. However, if you have technical 
problems submitting your application 
on-line, and you have contacted the 
Grants Policy Staff and advised them of 
the difficulties you are having in 
submitting your application on-line, and 
if it is determined by the Grants Policy 
Staff that the technical difficulties 
cannot be resolved, you may submit a 
paper application after you have 
downloaded the application package 
from Grants.gov. The paper application 
may be sent directly to the Division of 
Grants Operations, 801 Thompson 
Avenue, TMP 360, Rockville, MD 20852 
by the due date, May 19, 2006. 

e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. We strongly recommend that 
you do not wait until the deadline date 


_ to begin the application process through 
‘Grants.gov. 


¢ To use Grants.gov, you, as the 
applicant, must have a DUNS Number 
and register in the Central Contractor 
Registry (CCR). You should allow a 
minimum of 10—15 days to complete 
CCR registration. See below on how to 
apply. 

e You must submit all documents 
electronically, including all information 
typically included on the SF-424 and 
all necessary assurances and 
certifications. 

e Your application must comply with 
any page limitation requirements 
described in the program 
announcement. 

e After you electronically submit 
your application, you will receive an 
automatic acknowledgment from 
Grants.gov that contains a Grants.gov 
tracking number. The Indian Health 
Service will retrieve your application 
from Grants.gov. 

e You may access the electronic 
application for this program on http:// 
www.Grants.gov. 

e You must search for the 
downloadable application package by 
CFDA number. 

e To receive an application package, 
the applicant must provide the Funding 


Opportunity Number: HHS—2006-IHS-— 
TSGP-0001. 

E-mail applications will not be 
accepted under this announcement. 


DUNS Number 


Beginning October 1, 2003, applicants 
were required to have a Dun and 
Brandstreet (DUNS) Number. The DUNS 
number is a nine-digit identification 
number, which uniquely identifies 
business entities. Obtaining a DUNS 
number is easy and there is no charge. 
To obtain a DUNS number, access 
http://www.dunandbradstreet.com or 
call 1-866-705-5711. Interested parties 
may wish to obtain their DUNS number 
by phone to expedite the process. 

Applications submitted electronically 
must also be registered with the Central 
Contractor Registry (CCR). A DUNS 
number is required before CCR 
registration can be completed. Many 
organizations may already have a DUNS 
number. Please use the number listed 
above to investigate whether or not your 
organization has a DUNS number. 
Registration with the CCR is free of 
charge. 

Applicants may register by calling 1- 
888-227-2423. Please review and 
complete the CCR “Registration 
Worksheet”’ located in the appendix of 
the TSGP Planning Cooperative 
Agreement application kit or on http:// 
www.Grants.gov/CCRRegister. 

More detailed information regarding 
these registration processes can be - 
found at http://www.Grants.gov. 


V. Application Review Information 


The instructions for preparing the 
application narrative also constitute the 
evaluation criteria for reviewing and 
scoring the application. Weights 
assigned to each section are noted in 
parentheses. 


1. Criteria 


Goals and Objectives of the Project (30 
points) 


Are the goals and objectives 
measurable; are they consistent with the 
purpose of the program and terms of 
this announcement; and, are they 
achievable as demonstrated by an 
implementation schedule? 


Organizational Capabilities and 
Qualifications (25 points) 

Describe the organizational structure 
of the Tribe/Tribal organization and the 
ability of the organization to manage the 
proposed project. Include resumes or 
position descriptions of key staff 
showing requisite experience and 
expertise and, where applicable, include 
resumes of consultants that demonstrate 
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experience and expertise relevant to the 
project. 


Methodology (20 points) 


Describe fully and clearly the 
methodology used to reflect the needs of 
_ Tribal members and if the project can be 
accomplished with expected available 
resources. 


Budget Justification (15 points) 


Submit a line-item budget with a brief 
narrative justification for all 
expenditures. Are costs identified 
reasonable and allowable in accordance 
with OMB Circulars A-87, ‘“‘Cost 
Principles for State and Local 
Governments” and A-122, “Cost 
Principles for Non-Profit 
Organizations?” 


Management of Health gas (10 
points) 


Does the applicant propose an 
improved approach to managing the 
health program(s) and state/demonstrate 
how the delivery of quality health 
services will be maintained under self- 
governance? 


Appendix Items 


e Work plan for proposed objectives. 

¢ Position descriptions for key staff. 

e Resumes of key staff that reflect 
current duties. 

e Consultant proposed scope of work 
(if applicable). 

e Indirect Cost Agreement. 

e Organizational chart (optional). 


2. Review and Selection Process 


In addition to the above criteria/ 
requirements, applications are 
considered according to the following: 

A. Application Submission 
(Application Deadline: May 19, 2006). 
Applications submitted in advance of or 
by the deadline and verified by the 
tracking number will undergo a 
preliminary review to determine that: 

(1) The applicant and proposed 
project type is eligible in accordance 
with this grant announcement. 

(2) The application is not a ; 
duplication of a previously funded 
project. 

(3) The application narrative, forms, 
and materials submitted meet the 
requirements of the announcement 
allowing the review panel to undertake 
an in-depth evaluation; otherwise, it 
may bereturned. 

B. Competitive Review of Eligible 
Applications (Objective Review: June 
21-22, 2006). Applications meeting 
eligibility requirements that are 
complete, responsive, and conform to 
this program announcement will be 
reviewed for merit by the Ad Hoc 


Objective Review Committee (ORC) 
appointed by the IHS to review and 
make recommendations on these 
applications. The review will be 
conducted in accordance with the IHS 
Objective Review Guidelines. The | 
technical review process ensures 
selection of quality projects in a 
national competition for limited 


funding. Applications will be evaluated 


and rated on the basis of the evaluation 
criteria listed in Section V.1. The 
criteria are used to evaluate the quality 
of a proposed project, determine the 
likelihood of success, and assign a 
numerical score to each application. 
The scoring of approved applications 
will assist the IHS in determining which 
proposals will be funded if the amount 
of TSGP funding is not sufficient to 


support all approved applications. 


Applications recommended for 
approval, having a score of 60 or above - 
by the ORC and scored high enough to 
be considered for funding, are 
forwarded by the Division of Grants 
Operations (DGO) for cost analysis and 
further recommendation. The program 
official forwards the final approval list 
to the IHS Director for final review and 
approval. Applications scoring below 60 
points will be disapproved and returned 
to the applicant. 


Note: In making final selections, the IHS 
Director will consider the ranking factor and 
the status of the applicant’s single audit 
reports. The comments from the ORC will be 
advisory only. The IHS Director will make 
the final decision on awards. 


3. Anticipated Award Date 


Earliest Anticipated Award Date: 
August 7, 2006. 


VI. Award Administration Information 


1. Award Notices 


Division of Grants Operations (DGO) 
will not award a grant without an 
approved application in conformance 
with regulatory and policy requirements 
which describes the purpose and scope 
of the project to be funded. When the 
application is approved for funding, the 
DGO will prepare a Notice of Award 
(NoA), signed by the Grants 
Management Officer, which is the 
authorizing document, with special 
terms and conditions binding upon the 
award and refer to all general terms 
applicable to the award. The NoA will 
serve as the official notification of a 
grant award which will be sent to the 
applicant via postal mail, and will state 
the amount of Federal funds awarded, 
the purpose of the grant, the terms and 
conditions of the grant award, the 
effective date of the award, the project 
period, and the budget period. Any 


other correspondence announcing to the 
Project Director that an application was 

selected is not an authorization to begin 
performance. 


2. Administrative and National Policy 
Requirements 


Grants are administered in selina 
with the following documents: 

e This grant announcement. 

e Health and Human Services 
regulations governing Pub. L. 93-638 
grants at 42 CFR 36.101 et seq. 

e 45 CFR Part 92, “Department of 
Health and Human Services, Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments Including 
Indian Tribes.” 

e Public Health Service Grants Policy 
Statement. 

- e Appropriate Cost Principles: OMB 
Circular A-87, “State and Local 
Governments.” 

OMB Circular A—133, “Audits of 
States, Local Governments, and Non- 
Profit Organizations.” 

e Other Applicable OMB Circulars. 

e For information regarding the above 
circulars, log on to: http:// 
www.whitehouse.gov/omb/circulars/. 


3. Reporting 


A. Progress Report. Program progress 
reports are required semi-annually. 
These reports should be mailed to the 
Program Official listed on page 7 and 
should include a brief comparison of 
actual accomplishments to the goals 
established for the period, reasons for 
slippage (if applicable), and other 
pertinent information as required. A 
final report must be submitted within 90 
days of expiration of the budget/project 
period. 

B. Financial Status Report. Semi- 
annual financial status reports must be 
submitted within 30 days of the end of 
the half year. Final financial status 
reports are due within 90 days of 
expiration of the budget/project period. 
Standard Form 269 (long form) will be 
used for financial reporting. 

Grantees are responsible and 
accountable for accurate reporting of the 


_ Progress Reports and Financial Status 


Reports which are generally due semi- 
annually. Financial Status Reports (SF— 
269) are due 90 days after each budget 
period and the final SF—269 must be 
verified from the grantee records on 
how the value was derived. Grantees are 
allowed a reasonable period of time in 
which to submit financial and 
performance reports. 

Failure to submit required reports 
within the time allowed may result in 
suspension or termination of an active 
grant, withholding of additional awards 
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for the project, or other enforcement 
actions such as withholding of 
payments or converting to the 
reimbursement method of payment. 
Continued failure to submit required 
reports may result in one or both of the 
following: (1) The imposition of special 
award provisions; and (2) the non- 
funding or non-award of other eligible 
projects or activities. This applies 
whether the delinquency is attributable 
to the failure of the grantee organization 
or the individual responsible for - 
preparation of the reports. 


Vil. Agency Contact(s) 


1. Questions on the programmatic and 
technical issues may be directed to: 
Mary E. Trujillo, Program Specialist. 
Telephone No.: 301-443-7821. Fax No.: 
301-443-1050. E-mail: 
metrujil@hqe.ihs.gov. 

2. Questions on grants management 
and fiscal matters may be directed to: 
Patricia Spotted Horse, Grants : 
Management Specialist. Telephone No.: 
301-443-5204. Fax No.: 301-443-9602. 
E-mail: pspotted@hge.ihs.gov. 


VIII. Other Information 


The Public Health Service (PHS) 
strongly encourages all grant and 
contract recipients to provide a smoke- 
free workplace and promote the non-use 
of all tobacco products. In addition, 
Pub. L. 103-227, the Pro-Children Act of 
1994, prohibits smoking in certain 
facilities (or in some cases, any portion 
of the facility) in which regular or 
routine education, library, day care, 
health care or early childhood 
development services are provided to 
children. This is consistent with the 
PHS mission to protect and advance the 
physical and mental health of the 
American people. 

Dated: March 29, 2006. 

Robert G. McSwain, 

Deputy Director, Indian Health Service. 
[FR Doc. 06—3254 Filed 4—4—06; 8:45 am] 
BILLING CODE 4165-16-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Indian Health Service 


Tribal Self-Governance Program; 
Negotiation Cooperative Agreement; 
Extension of Deadline for New Funding 
Cycle for Fiscal Year 2006 


Funding Opportunity Number: HHS- 
2006-IHS—TSGP-0002. 
CFDA Number: 93.210. 


Note: The purpose of this second 
announcement is to provide another 
opportunity for all eligible applicants to 


apply for FY 2006 funding under the Self- 
Governance Negotiation Cooperative 
Agreement. The previous Federal Register 
notice published on December 14, 2005, FR 
Doc. E5—7280, provided an initial deadline of 
January 20, 2006. The application deadline 
for this announcement is May 19, 2006. 


Key Dates: Applications Due—May 
19, 2006; Objective Review Committee 
to Evaluate Applications—June 21-22, 
2006; Anticipated Project Start Date— 
August 7, 2006. 


I. Funding Opportunity Description 
The purpose of the program is to 
award cooperative agreements that 
provide negotiation resources to Tribes 
interested in participating in the Tribal 
Self-Governance Program (TSGP) as 


authorized by Title V, Tribal Self- 


Governance Amendments of 2000 of the 
Indian Self-Determination and 
Education Assistance Act of Public Law 
(Pub. L.) 93-638, as amended. This 
grant is authorized under the authority 
of Section 503(e) of the Indian Self- 
Determination and Education 
Assistance Act, 25 U.S.C. 458aaa—2(e). 
The TSGP is designed to promote self- 
determination by allowing Tribes to 
assume more control of Indian Health 
Service (IHS) programs and services 
through compacts negotiated with the 
IHS. The Negotiation Cooperative 
Agreement provides Tribes with funds 
to help cover the expenses involved in 
preparing for and negotiating with the 
IHS and assists eligible Indian Tribes to 
prepare for Compacts and Funding 
Agreements (FAs) with an effective date 
of October 1, 2006, or January 1, 2007. 

The Negotiation Cooperative 
Agreement provides resources to assist 
Indian Tribes to conduct negotiation 
activities that include but are not 
limited to: 

e Analysis of the complex IHS budget 


_ to determine what programs, services, 


functions, and activities (PSFAs) will be 
negotiated. 

¢ Development of the terms and 
conditions that will be set forth in a 
Compact and Funding Agreement (FA). 

¢ Consultant costs such as Attorney 
or Financial Advisors. 

¢ Communication Costs. 

e Identification of Tribal shares that 
will be included in the FA. 

The award of a Negotiation 
Cooperative Agreement is not required 
as a prerequisite to enter the TSGP. 
Indian Tribes that have completed 
comparable health planning activities in 
previous years using tribal resources but 
have not received a Tribal self- 
governance planning award are also 
eligible to apply. Applicants must 
provide a statement that the planning 
phase has been conducted to the 


satisfaction of the Indian Tribe and must 
include: (a) Legal and budgetary 
research; and (b) internal Tribal 
government planning and organizational 
preparation relating to the 
administration of health programs. 


I. Award Information 


Type of Award: Cooperative 
Agreement. - 

Estimated Funds Available: The total 
amount identified for Fiscal Year (FY) 
2006 is $240,000 for approximately 
twelve (12) Tribes to enter the TSGP 


- negotiation process for compacts 


beginning in Fiscal Year (FY) 2007 or 
Calendar Year (CY) 2007. Awards under 
this announcement are subject to the 
availability of funds. 

Anticipated Number of Awards: The 
estimated number of awards to be 
funded is approximately 12. 

Project Period: 12 months. 

Award Amount: $20,000 per year. 

Programmatic Involvement: IHS TSGP 
funds will be awarded as cooperative 
agreements and will have substantial 
programmatic involvement to establish 
a process through which Tribes can 
effectively approach the IHS to identify 
programs and associated funding which 


- could be incorporated into programs. 


The IHS roles and responsibilities 
will include: 

¢ Identification of IHS staff that will 
consult with applicants on methods 
used by the IHS to manage and deliver 
health care. 

e Provide applicants with a list of 
laws and regulations that provide 
authority for the various IHS programs. 

The Grantee roles and responsibilities 
will include: 

e Research and analysis of the 
complex IHS budget, at the Service 
Unit, Area, and Headquarters levels. 

e Establishment of a basic 
understanding of IHS PSFAs operations 
at the Service Unit, Area, and 
Headquarters levels. 


Eligibility Information 
1. Eligible Applicants 


To be eligible for a negotiation 
cooperative agreement under this 
announcement, an applicant must meet 
all of the following criteria: 

A. Be a Federally-recognized Tribe as 
defined in Title V, Pub. L. 106-260, 
Tribal Self-Governance Amendments of 
2000, of the Indian Self-Determination 
and Education Assistance Act (the Act), 
Pub. L. 93-638, as amended. However, 
Alaska Native Villages or Alaska Native 
Village Corporations, who are located 
within the area served by an Alaska 
Native regional health entity already 


. participating in compact status, are not 
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eligible (Pub. L. 106-260, Title V, 
Section 12(a)(2)). Those Tribes not 
represented by a self-governance Tribal 
consortium compact that have 
previously received negotiation funds 
may still be considered to participate in 
the TSGP, subject to the provisions in 
this announcement, however, with the 
following exception cited in Section 
351, Pub. L. 105-277, the FY 1999 
Omnibus Appropriations Bill: 
“Notwithstanding any other provision 
of law, prior to September 1, 2001, the 
IHS may not disburse funds for the 
provision of health care services 
pursuant to Pub. L. 93-638 (25 U.S.C. 
450, et seq.) with any Alaska Native 
Village or Alaska Native Village 
Corporation that is located within the 
area served by an Alaska Native regional 
health entity.” 


2. Cost Sharing or Matching Funds 


The Self-Governance Negotiation 
Cooperative Agreement Announcement 
does not require matching funds or cost 
sharing to participate in the competitive 
grant process. 

3. Other Requirements 


The following documentation is 
required (if applicable): 

A. This program is described at 
93.210 in the Catalog of Federal 
Domestic Assistance. There is limited 
‘competition under this announcement 
because the authorizing legislation 
restricts eligibility to Tribes that meet 
specific criteria. (Refer to Section III, 
ELIGIBLE APPLICANTS in this 
announcement.) 

B. Request participation in self- 
governance by resolution by the 
governing body of the Indian Tribe. An 
Indian Tribe that is proposing a 
cooperative agreement affecting another 
Indian Tribe must include resolutions 
from all affected Tribes to be served. 

C. Demonstrate, for three FY’s, 
financial stability and financial 
management capability, which is 
defined as no uncorrected significant 
and material audit exceptions in the 
required annual audit of the Indian 
Tribe’s self-determination contracts or 
self-governance funding agreements 
with any Federal agency. 

D. Grantees are required to submit a 
current version of the organization’s 
audit report. Audit reports can be 
lengthy; therefore, the applicants may 
submit them separately via regular mail 
by the due date (May 19, 2006). If the 
grantee determines that the audit reports 
are not lengthy, the applicants may scan 
the documents and attach them to the 
electronic application. Applicants must. 
submit two copies of the audits that 
reflect three previous fiscal years under 


separate cover directly to the Division of 2. Content and Form of Application 


Grants Operations, 801 Thompson 
Avenue, TMP 360, Rockville; MD 
20852, referencing the Funding 
Opportunity Number, HHS—2006-—IHS— 
TSGP-0002, as prescribed by Pub. L. 
98-502, the Single Audit Act, as 
amended (see OMB Circular A—133, 
revised June 24, 1997, Audits of States, 
Local Governments, and Non-Profit 
Organizations). If this documentation is 
not submitted by the due date, the 
application will be considered as 
unresponsive and will not be 
considered. Applicants must include 
the grant tracking number assigned to 
their electronic submission by 
Grants.gov and the date submitted via 
Grants.gov in their cover letter 
transmitting the required audits for the 
previous three fiscal years. 

E. Tribal Resolution—A resolution of 
the Indian Tribe served by the project 
must accompany the application 
submission. For Tribal Consortia 
applying for a Negotiation Cooperative 
Agreement, individual Tribal Council 
Resolutions from all individual Tribes 
whose PSFAs will be compacted must 
be submitted. 

Draft resolutions are acceptable in 
lieu of an official resolution during the 
review process. However, an official 
signed Tribal resolution must be 
received by the Division of Grants 
Operations (DGO) by the end of the 
Objective Review (June 22, 2006). If an 
official signed resolution is not 
submitted by June 22, 2006, the 
application will be considered 
incomplete and will be returned as 
unresponsive. 


*It is highly recommended that the Tribal 
resolution be sent by Federal Express for 
proof of receipt. . 


IV. Application and Submission 
Information 


1. Application Package May Be Found 
on Grants.gov 


Information regarding the electronic 
application process may be obtained 
from either of the following persons: 

Ms. Mary E. Trujillo, Office of Tribal 
Self-Governance, Indian Health Service, 
801 Thompson Avenue, Suite 240, 
Rockville, Maryland 20852. (301) 443— 
7821. 

Ms. Patricia Spotted Horse, Division 
of Grants Operations, Indian Health 
Service, 801 Thompson Avenue, TMP 
360, Rockville, Maryland 20852. (301) 
443-5204. 

e Web address to obtain application 
kit: http://www.ihs.gov/ 
NonMedicalPrograms/gogp/ 


_gogp_submission.asp 


Submission 


A. All applications should: 

e Be single spaced. 

e Be typewritten. 

e Have consecutively numbered 
pages. 

e Use black type not smaller than 12 
characters per one inch. ‘ 

e Be printed on one side only of 
standard size 82” x 11” paper. 

e Contain a narrative that does not 
exceed 7 typed pages that includes the 
sections listed below. (The 7 page 
narrative does not include the work 
plan, standard forms, Tribal 
resolution(s), table of contents, budget, 
budget justifications, narratives, and/or 
other appendix items.) 

Public Policy Requirements: All 
Federal-wide public policies apply to 
IHS grants with exception of Lobbying 
and Discrimination. 


3. Submission Dates and Times 


Applications must be submitted 
online by May 19, 2006. Late 
applications not accepted for processing 
will be returned to the applicant and 
will not be accepted. When submitting 
a paper application, a signed original 
and one copy must be postmarked no 
later than May 19, 2006. Incomplete, 
unsigned copies of the paper 
application will be returned and will 
not be accepted. (See page 12, ‘Please 
note the following:’’) 


4. Intergovernmental Review 

This funding opportunity is not 
subject to Executive Order 12372, , 
“‘Intergovernmental Review of Federal 
Progranis.”’ State approval is not 
required. 
5. Funding Restrictions 


A. Only one negotiation cooperative 
agreement will be awarded per 
applicant. 

B. Each negotiation cooperative 
agreement shall not exceed $20,000. The 
available funds are inclusive of direct 


and indirect costs. 


C. Negotiation awards shall not 
exceed a maximum period of one year. 
D. Pre-award costs are not allowable. 


6. Other Submission Requirements 


The application must comply with the 
following: 

A. Abstract (one page)—Summarizes 
the project. 

B. Application for Federal Assistance 
(SF-424, Rev. 09/03). 

C. Narrative (no more than 7 pages) 
with time frame chart (one page); pages 
numbered consecutively, including 
appendices, and Table of Contents, and 
should include the following: 
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(1) Background information on the 
Tribe. 

(2) Objectives and activities that 
provide a description of what will be 
accomplished. 

(3) A line-item budget and narrative 
justification. 

(4) Appendix to include: 

a. Resumes or position descriptions of 
key staff. 

b. Contractors/Consultants resumes or 
qualifications. 

c. Proposed Scope of Work. 

d. Provide a statement that the 
planning phase has been conducted to 
the satisfaction of the Indian Tribe and 
must include: (a) Legal and budgetary 
research; and (b) internal Tribal 
government planning and organizational 
preparation relating to the 
administration of health programs. 


Electronic Transmission 


The preferred method for receipt of 
applications is electronic submission 
through Grants.gov. However, should 
any technical problems arise regarding 
the submission, please contact our 
Grants Policy Staff at (301) 443-6528 at 
least ten days prior to the application 
deadline. To submit an application 
electronically, please use the http:// 
www.Grants.gov apply site. Download a 
copy of the application package, on the 
Grants.gov Web site, complete it offline 
and then upload and submit the 
application via the Grants.gov site. You 
may not e-mail an electronic copy of a 
grant application to us. 

Please note the following: 

e Under the new IHS requirements, 
paper applications are not the preferred 
method. However, if you have technical 
problems submitting your application 
online, and you have contacted the 
Grants Policy Staff and advised them of 
the difficulties you are having 
submitting your application online, you 
may submit a paper application after 
~ you have downloaded the application 
package from Grants.gov, and send it 
directly to the Division of Grants 
Operations, 801 Thompson Avenue, 
TMP 360, Rockville, MD 20852, by the 
due date, May 19, 2006. 

e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
- operation. We strongly recommend that 
you do not wait until the deadline date 
to begin the application process through 
Grants.gov. 

e To use Grants.gov, you, as the 
applicant, must havea DUNS Number . 
and register in the Central Contractor 
Registry (CCR). You should allow a 
minimum of 10-15 days to complete 


CCR registration. See below on how to 
apply. 

¢ You must submit all documents 
electronically, including all information 
typically included on the SF-424 and 
all necessary assurances and 
certifications. 

e Your application must comply with 
any page limitation requirements 
described in the program 
announcement. 

e After you electronically submit 
your application, you will receive an 
automatic acknowledgment from 
Grants.gov that contains a Grants.gov 
tracking number. The Indian Health 
Service will retrieve your application 
from Grants.gov. 

e You may access the electronic 
application for this program on http:// 
www.Grants.gov. 

¢ You must search for the 
downloadable application package by 
CFDA number. 

e To receive an application package, 
the applicant must provide the Funding 
Opportunity Number: HHS—2006—IHS— 
TSGP-0002. 

E-mail applications will not be 
accepted under this announcement. 


Duns Number 


Beginning October 1, 2003, applicants 
were required to have a Dun and 
Bradstreet (DUNS) number to apply for 
a grant or cooperative agreement from 
the Federal Government. The DUNS 
number is a nine-digit identification 
number, which uniquely identifies 
business entities. Obtaining a DUNS 
number is easy and there is no charge. 
To obtain a DUNS number, access 
http://www.dunandbradstreet.com or 
call 1-866-705-5711. Interested parties 
may wish to obtain their DUNS number 
by phone to expedite the process. 

Applications submitted electronically 
must also be registered with the Central 
Contractor Registry (CCR). A DUNS 
number is required before CCR 
registration can be completed. Many 
organizations may already have a DUNS 
number. Please use the number listed 
above to investigate whether or not your 
organization has a DUNS number. 
Registration with the CCR is free of 
charge. 

Applicants may register by calling 1- 
888-227-2423. Please review and 
complete the CCR “Registration 
Worksheet” located in the appendix of 
the TSGP Negotiation Cooperative 
Agreement application kit or on http:// 
www.grants.gov/CCRRegister. 

More detailed information regarding 
these registration processes can be 
found at http://www.grants.gov. 


V. Application Review Information 


The instructions for preparing the 
application narrative also constitute the 
evaluation criteria for reviewing and 
scoring the application. Weights 
assigned to each section are noted in 
parentheses. 


1. Criteria 


Demonstration of Previous Planning 
Activities (30 Points) 


Thoroughness and appropriateness of 
planning activity to proposed scope of 
compact is demonstrated, i.e., has the 


- Indian Tribe determined the PSFAs to 


be assumed? Has the Indian Tribe 
determined it has the administrative 
infrastructure to support the assumption 
of the PSFAs? Are the results of what 
was learned or is being learned during 
the planning process clearly stated? 


Thoroughness of Approach (25 Points) 


Is a specific narrative provided of the 
direction the Indian Tribe plans to take 
in the TSGP? How will the Tribe 
demonstrate improved health and 
services? Is the Indian Tribe ready to 
negotiate a compact to begin October 1, 
2006 or January 1, 2007? Are proposed 
time lines for negotiations indicated? 


Project Outcome (25 Points) 


What beneficial contributions are 
expected or anticipated to the TSGP 
projected? Is information provided on 
the services that will be assumed? How 
will any improvements be made to 
managing the health program under the 
TSGP to better serve its Tribal members? 
Are Tribal needs discussed in relation to 
programmatic alternatives and 
outcomes? 


Administrative Capabilities (20 Points) 


Does the Indian Tribe clearly 
demonstrate knowledge and experience 
in the operation and management of 
other health programs? Is the internal 
management and administrative 
infrastructure of the applicant described 
and its relationship to the successful 
implementation of self-governance 
operation of health programs explained? 


Appendix Items 


e Work plan for proposed objectives. 
e Position descriptions for key staff. 


¢ Resumes of key staff that reflect 
current duties. 


¢ Consultant proposed scope of work 
(if applicable). 

e Indirect Cost Agreement. 

e Organizational chart (optional). 

e Audits 
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2. Review and Selection Process 


In addition to the above criteria/ 
requirements, applications are 
considered according to the following: 

A. Application Submission 
(Application Deadline: May 19, 2006). 
Applications submitted in advance of or 
_ by the deadline and verified by the 
tracking number will undergo a 
preliminary review to determine that: 

e The applicant and proposed project 
type is eligible in accordance with this 
. grant‘announcement. 

e The application is not a duplication 
of a previously funded project. 

e The application narrative, forms, 
and materials submitted meet the 
requirements of the announcement 
allowing the review panel to undertake 
an in-depth evaluation; otherwise, it 
may be returned. 

B. Competitive Review of Eligible 
Applications (Objective Review: June . 
21-22, 2006). 

Applications meeting eligibility 
requirements that are complete, 
responsive, and conform to this program 
announcement will be reviewed for 
merit by the Objective Review 
Committee (ORC) appointed by the IHS 
to review and make recommendations 
on these applications. The review will 
be conducted in accordance with the 
IHS Objective Review Guidelines. The 
technical review process ensures 
selection of quality projects in a 
national competition for limited 
funding. Applications will be evaluated 
and rated on the basis of the evaluation 
criteria listed in Section V.1. 

The criteria are used to evaluate the 
quality of a proposed project, determine 
the likelihood of success, and assign a 
numerical score to each application. 
The scoring of approved applications 
will assist the IHS in determining which 
proposals will be funded if the amount 
of TSGP funding is not sufficient to 
support all approved applications. 
Applications recommended for _ 
approval, having a score of 60 or above 
by the ORC and scored high enough to 
be considered for funding, are 
forwarded by the Division of Grants 
Operations (DGO) for cost analysis and 
further recommendation. The program 
official forwards the approval list to the 
IHS Director for final review and 
approval. Applications scoring below 60 
points will be disapproved and returned 
to the applicant. 


Note: In making final selections, the IHS 
Director will consider the ranking factor and 
the status of the applicant’s single audit 
reports. The comments from the ORC will be 
advisory only. The IHS Director will make 

the final decision on awards. 


Vi. Award Administration Information 
1. Award Notices 


The Division of Grants Operations 
(DGO) will not award a grant without an 
approved application in conformance 
with regulatory and policy requirements 
which describes the purpose and scope 
of the project to be funded. When the 


application is approved for funding, the 


DGO will prepare a Notice of Award 
(NoA), signed by the Grants 
Management Official, which is the 
authorizing document, with special 


-terms and conditions binding upon the 


award and refer to all general terms 
applicable to the award. The NoA will 
serve as the official notification of grant. 
award which will be sent to the 
applicant via postal mail, and will state 
the amount of Federal funds awarded, 
the purpose of the grant, the terms and 
conditions of the grant award, the 
effective date of the award, the project 
period, and the budget period. Any 
other correspondence announcing to the 
Project Director that an application was 
selected is not an authorization to begin 
performance. 


2. Administrative and National Policy 
Requirements 


Grants are administered in accordance 
with the following documents: 

e This grant announcement. 

e Health and Human Services 
regulations governing Pub. L. 93-638 
grants at 42 CFR 36.101 et seq. 

e 45 CFR Part 92, “Department of 
Health and Human Services, Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments Including 
Indian Tribes.”’ 

e Public Health Service Grants Policy 
Statement. 

e Appropriate Cost Principles: OMB 
Circular A—87, “State and Local 
Governments.” 

OMB Circular A-133, “Audits of 
States, Local Governments, and Non- 
Profit Organizations.” 

e Other Applicable OMB Circulars. 

e For information regarding the above 
circulars, log on to: http:// 
www.whitehouse.gov/omb/circulars/ 


3. Reporting 


A. Progress Report. Program progress 
reports are required semi-annually. 
These reports should be mailed to the 
Program Official listed on page 9 and 
should include a brief comparison of 
actual accomplishments to the goals 
established for the period, reasons for 
slippage (if applicable), and other 
pertinent information as required. A 
final report must be submitted within 90 


days of expiration of the budget/project 
period. 

B. Financial Status Report. Semi- 
annual financial status reports must be 
submitted within 30 days of the end of 
the half year. Final financial status 
reports are due within 90 days of 
expiration of the budget/project period. 
Standard Form 269 (long form) will be 
used for financial reporting. 

Grantees are responsible and 
accountable for accurate reporting of the 
Progress Reports and Financial Status 
Reports which are generally due semi- 
annually. Financial Status Reports (SF— 
269) are due 90 days after each budget 


_ period and the final SF—269 must be 


verified from the grantee records on 
how the value was derived. Grantees are 
allowed a reasonable period of time in 
which to submit financial and 
performance reports. 

Failure to submit required reports 
within the time allowed may result in ~ 
suspension or termination of an active 
grant, withholding of additional awards 
for the project, or other enforcement 
actions such as withholding of 
payments or converting to the 
reimbursement method of payment. 
Continued failure to submit required 
reports may result in one or both of the 
following: (1) The imposition of special 
award provisions; and (2) the non- 
funding or non-award of other eligible 
projects or activities. This applies 
whether the delinquency is attributable 
to the failure of the grantee organization 
or the individual responsible for 
preparation of the reports. 


Vil. Agency Contact(s) 


1. Questions on the programmatic and 
technical issues may be directed to: 
Mary E. Trujillo, Program Specialist. 
Telephone No.: 301-443-7821. Fax No.: 
301-443-1050. E-mail: 
metrujil@hqe.ihs.gov. 

2. Questions on grants management 
and fiscal matters may be directed to: 
Patricia Spotted Horse, Grants 
Management Specialist. Telephone No.: 
301-443-5204. Fax No.: 301-443-9602. 
E-mail: pspotted@hqe.ihs.gov. 


VIII. Other Information 


The Public Health Service (PHS) 
strongly encourages all grant and 
contract recipients to provide a smoke- 
free workplace and promote the non-use 
of all tobacco products. In addition, 
Pub. L. 103-227, the Pro-Children Act of 
1994, prohibits smoking in certain 
facilities (or in some cases, any portion 
of the facility) in which regular or 
routine education, library, day care, 
health care or early childhood 
development services are provided to 
children. This is consistent with the 
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PHS mission to protect and advance the 
physical and mental health of the 
American people. 

Dated: March 29, 2006. 
Robert G. McSwain, 
Deputy Director, Indian Health Service. 
[FR Doc. 06-3255 Filed 44-06; 8:45 am] 
BILLING CODE 4165-16-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Environmental 
Health Sciences; Division of 
Extramural Research and Training; 
Proposed Collection; Comment 
Request; Hazardous Waste Worker 
Training 


SUMMARY: In compliance with the 
requirement of section 3506(c)(2)(A) of 
the Paperwork Reduction Act of 1995, 
for opportunity for public comment on 
proposed data collection projects, the 
National Institute of Environmental 
Health Sciences (NIEHS), the National 
Institutes of Health (NIH) will publish 
periodic summaries of proposed 
projects to be submitted to the Office of 
Management and Budget (OMB) for 
review and approval. 


Proposed Collection 


Title: Hazardous Waste Worker 
Training—42 CFR part 65. 
Type of Information Collection 


Request: Revision of OMB No. 0925-— 
0348 and expiration date February 28, 
2005. 

Need and Use of Information 
Collection: This request for OMB review 
and approval of the information 
collection is required by regulation 42 
CFR part 65(a)(6). The National Institute 
of Environmental Health Sciences 
(NIEHS) was given major responsibility 
for initiating a worker safety and health 
training program under section 126 of 
the Superfund Amendments and 
Reauthorization Act of 1986 (SARA) for 
hazardous waste workers and 
emergency responders. A network of 
non-profit organizations that are 
committed to protecting workers and 
their communities by delivering high- 
quality, peer-reviewed safety and health 
curricula to target populations of 
hazardous waste workers and 
emergency responders has been 
developed. In seventeen years (FY 
- 1987-2004), the NIEHS Worker Training 
program has successfully supported 20 
primary grantees that have trained more 
than 1.2 million workers across the 
country and presented over 68,000 
classroom and hands-on training 
courses, which have accounted for 


nearly 18 million contact hours of actual 
training. Generally, the grant will 
initially be for one year, and subsequent 
continuation awards are also for one 
year at a time. Grantees must submit a 
separate application to have the support 
continued for each subsequent year. 
Grantees are to provide information in 
accordance with S65.4(a), (b), (c) and 
65.6(a) on the nature, duration, and 
purpose of the training, selection 
criteria for trainees’ qualifications and 
competency of the project director and 
staff, cooperative agreements in the case 
of joint applications, the adequacy of 
training plans and resources including 
budget and curriculum, and response to 
meeting training criteria in OSHA’s 
Hazardous Waste Operations and 
Emergency Response Regulations (29 
CFR 1910.120). As a cooperative 
agreement, therg are additional 
requirements for the progress report, 
section of the aplciation. Grantees are to 
provide their information in hard copy 
as well as enter information into the 
WETP Grantee Data Management 
System. The information collected is 
used by he Director through officers, 
employees, experts, and consultants to 
evaluate applications based on technical 
merit to determine whether to make 
awards. P 

Frequency of Response: Biannual. 

Affected Public: Non-profit 
organizations. 

ype of Respondents: Grantees. 

The annual reporting burden is as 
follows: 

Estimated Number of Respondents: 
18. 
Estimated Number of Responses per 
Respondent: 2; 

Average Burden Hours per Response: 
10; and 

Estimated Total Annual Burden 
Hours Requested: 360. 

The annualized cost to respondents is 
estimated at: $10,764. There are no 
Capital Costs, Operating costs and/or 
Maintenance Costs to report. 

Request for Comments: Written 
comments and/or suggestions from the 
public and affected agencies should 
address one or more of the following 
points: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the function of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and (4) Minimize the burden 
of the collection of information on those 
who are to respond, including the use 


of appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology. 


FOR FURTHER INFORMATION CONTACT: To 
request more information on the 
proposed project or to obtain a copy of 
the data collection plans and 
instruments, contact: Joseph T. Hughes, 
Jr., Director, Worker Education and 
Training Branch, Division. of Extramural 
Research and Training, NIEHS, P.O. Box 
12233, Research Triangle Park, NC 
27709 or call non-toll-free number (919) 
541-0217 or E-mail your request, 
including your address to 
wetp@niehs.nih.gov. 

Comments Due Date: Comments 
regarding this information collection are 
best assured of having their full effect if 
received within 60 days of the date of 
this publication. 


Dated: March 27, 2006. 
Richard A. Freed, 
NIEHS, Associate Director for Management. 
[FR Doc. 06-3217 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Government-Owned Inventions; 
Availability for Licensing 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 


ACTION: Notice. 


SUMMARY: The inventions listed below 
are owned by an agency of the U.S. 
Government and are available for 
licensing in the U.S. in accordance with 
35 U.S.C. 207 to achieve expeditious 
commercialization of results of 
federally-funded research and 
development. Foreign patent 
applications are filed on selected 
inventions to extend market coverage 
for companies and may also be available 
for licensing. 


ADDRESSES: Licensing information and 
copies of the U.S. patent applications 
listed below may be obtained by writing 
to the indicated licensing contact at the 
Office of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, 
Maryland 20852-3804; telephone: 301/ 
496-7057; fax: 301/402-0220. A signed 
Confidential Disclosure Agreement will 
be required to receive copies of the 
patent applications. 


Live Tissue Imaging Gel 
Emily Rothstein (NHLBI). 
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HHS Reference No. E—328—2005/0— 
Research Tool. 


Licensing Contact: Chekesha Clingman; © 


301/435-5018; 

clingmac@mail.nih.gov. 

The National Heart Lung and Blood 
Institute (NHLBI), Laboratory of Cardiac 
Energetics, has created a gel with 0.3%— 
0.5% carbomer 940 which is easily used 
as an imaging immersion medium for 
confocal and two photon fluorescence 
emission microscopy and second 
harmonic generation imaging. This 
thick, but transparent, gel can be layered 
on tissue for microscopic analysis and 
retain the connection between the 
objective and tissue at a large working 
distance without supplementary 
retention. The thickness of the gel 
allows for optimal positioning on tissue 
for imaging in the living animal, which 
eliminates the frustrations associated 
with imaging using thinner gels and 
fluid. 

This thick gel can be used by 
microscopists and pathologists for 
imaging tissue in a living animal. Also, 
this gel can be used for skin screening 
as an alternative to biopsy for image 
analysis of tissue structure, thus saving 
diagnosis time and patient discomfort. 


The Medusa™ Sequencer: A 

Sequencing Machine the Size of a 

Molecule That Could Sequence RNA in 

a Living Cell 

Thomas D. Schneider, Ilya G. Lyakhov, 
and Danielle Needle (NCI). 

U.S. Provisional Application No. 60/ 
749,729 filed December f2, 2005, 
entitled ‘‘Probe for Nucleic Acid 
Sequencing and Methods of Use”’ 
(HHS Reference No. E-194—2005/0- 
US-01). 

Licensing Contact: Cristina 
Thalhammer-Reyero; 301/435— 
4507;thalhamc@mail.nih.gov. 
Available for licensing and 

commercial development is the 

Medusa™ Sequencer, a single-molecule 

sequencing device that consists of a 

DNA (or RNA) polymerase attached to a 

set of four flexible arms. The tip of each 

arm carries a nonhydrolyzable 
nucleotide and a spectrally distinct 

Forster Resonance Energy Transfer 

(FRET) acceptor fluorophore. A donor 

fluorophore attached to the polymerase 

can excite the acceptor fluorophores by 

FRET. A Medusa™ Sequencer binds to 

a DNA primer hybridized to the DNA or 

RNA to be sequenced. The four arms 

with nucleotide tips “test” the 

polymerase pocket and the arm that has 
the nucleotide tip complementary to the 
unknown base of the sequence will 
dwell longer than the other three that 
are not complementary. However, the 


polymerase will not incorporate the 
nucleotide on the tip of the arm into the 
nascent strand because the nucleotide is 
nonhydrolyzable. FRET between the 
donor and the acceptor fluorophore at 
the arm tip produces a characteristic 
spectrum that identifies the bound base. 
Free hydrolyzable dNTPs (or NTPs) 
allow the Medusa™ Sequencer to step 
forward. The series of FRET signals 
reveals the unknown nucleotide 
sequence. A Medusa™ Sequencer could 
also be injected into a cell to read 
mRNA sequences inside a living 
organism. Coded versions of the 
Medusa™ Sequencer can signal when 
the device has been damaged. 

The benefits of the Medusa™ 
Sequencer include: (a) Simplicity, only 
one reagent required; (b) accuracy for 
counting individual mRNAs or DNAs; 
(c) low error rate per base, and this can 
be improved by modifying the 
polymerase; (d) speed, a single 
microscope can be used to obtain many 
sequences in parallel; (e) exceptionally 
low cost per sequencing device; and (d) 
could be used in the clinic along with 
sequence walkers to analyze patient’s 
genetic diseases (e.g. Medical 
Applications of Sequence Walkers: 
ABCR Mutation G863A, http:// 
www.ccrnp.ncifcrf.gov/~toms/ 
g863a.html). 

The technology is further described at 
http://www.ccrnp.ncifcrf.gov/~toms/ 
patent/medusa. 

The National Institutes of Health, 


_National Cancer Institute, Center for 


Cancer Research Nanobiology Program 
is seeking statements of capability or 
interest from parties interested in 
collaborative research to further 
develop, evaluate, or commercialize the 
Medusa™ Sequencer. Please contact 
Melissa Maderia at 301/846-5465 
(phone), 301/846-6820 (fax), 
maderiam@mail.nih.gov (e-mail) for 
more information. 


Nanoprobes for Detection or 
Modification of Molecules 


Ilya G. Lyakhov, Thomas D. Schneider, 
and Danielle Needle (NCI). 

U.S. Provisional Application No. 60/ 
749,858 filed December 12, 2005 (E- 
195-—2005/0—US-01). 

Licensing Contact: Cristina 
Thalhammer-Reyero; 301/435-4507; 
thalhamc @mail.nih.gov. 

Available for licensing and 
commercial development are the “Rod- 
tether Nanoprobes”’, devices consisting 
of a rigid molecular rod with a flexible 
molecular tether attached at each end 
that can be used to detect and/or modify 
molecules. Each tether tip has a 
functional group, such as an antibody or 
oligonucleotide, that recognizes a target 


molecule. In addition, one tip carries a 
donor fluorophore and the other carries 
an acceptor fluorophore. The 
fluorophores form a pair for Forster 
Resonance Energy Transfer (FRET). In 
the absence of the target molecule, the 
rod keeps the tether arms apart most of 
the time, while in the presence of the 
target molecule, both recognizers bind 
to the target. This holds the donor and 
acceptor fluorophores close together. 
Illumination with light excites the 
donor and the energy is transferred by 
FRET to the nearby acceptor, which 
emits a detectable signal. By reducing 
an ELISA-like assay entirely to the 
molecular level, complex macroscopic 
or microfluidic washing and pumping 
systems can be eliminated. Rod-tether 
Nanoprobes can detect a wide variety of 
clinical and biowarfare reagents. The 
nanoprobes can also be used to rapidly 
and simply detect, modify and/or 
destroy endogenous molecules such as 
proteins and mRNA involved in a broad 
range of diseases. The simplest ssDNA- 
detecting nanoprobe has been created. 

The benefits of the Rod-Tether 
Nanoprobes include: (a) Simplicity, 
only one reagent required and 
complicated and expensive microfluidic 
chips are eliminated (see BioTechniques 
Jan 2006, 40:1:85-90); (b) reduction of 
ELISA, Southern, Northern and Western 
assays to single molecules; (c) speed, 
only a single molecular reaction is 
required to detect a target molecule; (d) 
exceptionally low cost per device; (e) 
could be used in the clinic to 
instantaneously analyze patient’s blood 
and detect genetic diseases; and (f) 
could be used to detect biowarfare 
agents instantaneously. 

The technology is further described at 
http://www.ccrnp.ncifcrf.gov/~toms/ 
patent/nanoprobe/. 

The National Institutes of Health, 
National Cancer Institute, Center for 
Cancer Research Nanobiology Program 
is seeking statements of capability or 
interest from parties interested in 
collaborative research to further 
develop, evaluate, or commercialize 
Rod-Tether Nanoprobes. Please contact 
Melissa Maderia at 301/846-5465 
(phone), 301/846-6820 (fax), 
maderiam@mail.nih.gov (e-mail) for 
more information. 


A Novel MRI Adiabatic T2 Preparation 
Sequence With Reduced B, Sensitivity 


Reza Nezafat (NHLBI). 

U.S. Patent Application No. 11/147,151 
filed June 6, 2005 (HHS Reference No. 
E-073-—2005/0-US-—02). 

Licensing Contact: Chekesha Clingman; 
301/435-5018; 
clingmac@mail.nih.gov. 
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This invention relates to a novel 
magnetic resonance angiography (MRA) 
method that accomplishes uniform 
contrast enhancement between coronary 
arteries and the surrounding tissue 
across the entire imaging volume. The | 
disclosed technique utilizes an adiabatic 
refocusing transverse relaxation time 
(T2)-preparation pulse sequence, in 
which the magnetization is tipped into 
the transverse plane with a hard radio- 
frequency (RF) pulse and refocused 
using a pair of adiabatic fast-passage RF 
pulses. The isochromats are 
subsequently returned to the 
longitudinal axis using a hard RF pulse. 
Simulations and in vivo images 
’ acquired with the T2-Prep sequence 
illustrate excellent suppression of 
artifacts originating from B, 
inhomogeneity while achieving 
contrast-to-noise (CNR) enhancement 
between coronary arteries and 
surrounding tissues. Furthermore, 
images acquired with the T2-Prep 
sequence show suppression of the — 
banding artifacts and improvement of 
the visual sharpness of distal segments 
of the coronaries as compared to images 
acquired without the T2-Prep sequence. 


Novel Methods and Compositions for 
Diagnosing AIDS and Other Diseases 
Involving Immune System Activation 


Gene M. Shearer and Jean-Philippe 
Herbeuval (NCI). 

U.S. Provisional Application No. 60/ 
564,588 filed April 23, 2004 (HHS 
Reference No. E-045-—2004/0—US-—01) 
and U.S. Provisional Application No. 
60/634,255 filed December 12, 2004 
(HHS Reference No. E-045-—2004/1- 
US-—01), combined into PCT/US2005/ 
13554 filed April 21, 2005 (HHS 
Reference No. 
01). 

Licensing Contact: Cristina 
Thalhammer-Reyero; 301/435-4507; 
thalhamc@mail.nih.gov. 

Available for licensing and 
commercial development are methods 
and compositions suitable for 
monitoring the progression of AIDS and 
other diseases whose progression 
involves immune system activation in 
mammals, such as cancer, 

.atherosclerosis, Alzheimer’s disease, 
inflammation, autoimmune disorder, 
allergic asthma, Crohn’s disease, Grave’s 
disease, lupus, multiple sclerosis, 

Parkinson’s disease, allograft transplant 

rejection, and graft vs. host disease. 

In particular, the invention relates to 
the use of the TRAIL (TNF-related 
apoptosis-inducing ligand) and TRAIL 
compounds to monitor the progression 
of AIDS, and such other diseases. This 
is accomplished by assessing the 
presence or concentration of TRAIL, 


especially mTRAIL, sTRAIL, the TRAIL 
DR5 receptor molecule, and biological 
molecules that activate TRAIL or its 
receptor. These biological molecules 
include p53, alpha- and beta-interferon, 
as well as additional compounds such 
as CD69 and HLA-DR. Also claimed are 
kits for immunoassays to determine the 
presence or concentration of a TRAIL 
compound in a biological fluid, suitable 
for determining whether the mammal 
suffers from any of the above diseases. 
TRAIL can be used as a new surrogate 
biomarker to monitor the progression of 
HIV infection and other conditions and 
diseases associated with immune 
system activation. In the case of HIV 
infection, measuring levels of this 


biomarker can distinguish among 


infected individuals with high viral 


’ load, infected individuals with low viral 


load, and uninfected individuals. Only 
two surrogate markers are currently 
recognized by the Food and Drug 
Administration as clinically relevant to 
HIV progression, HIV viral load and the 
absolute number of peripheral CD4+ T 
cells. Tests for assessing HIV viral load 
employ PCR, the use of which has 


_ drawbacks, including cross- 


contamination. TRAIL has mechanistic 
implications for HIV—1 pathogenesis 
and directly correlates to viral load but 
not necessarily inversely with CD4+ T 
cell count. Other surrogate markers have 
been proposed but do not consistently 
reflect AIDS progression in all 
individuals or may result in overlooking 
possible treatments that may affect 
disease progression but do not affect the 
chosen marker. Therefore, use of this 
new biomarker to assess disease 
progression in infected individuals and 
to evaluate the effectiveness of various 
treatment regimens has several 
advantages over currently used 
methods, since TRAIL is a death 
molecule involved in CD4+ T cell 
depletion in HIV/AIDS. TRAIL, its 
receptor, and activating molecules can 
all be used as sensitive markers for CD4 
T cell activation and apoptosis. 

The technology is further described 
at: 

1. Herbeuval JP, Hardy AW, Boasso A, 
Anderson SA, Dolan MJ, Dy M, Shearer 
GM. Regulation of TNF-related 
apoptosis-inducing ligand on primary 
CD4+ T cells by HIV—1: role of type I 
IFN-producing plasmacytoid dendritic 
cells. Proc Natl Acad Sci US A. 
September 27, 2005;102(39):13974-9. 

2. Herbeuval JP, Grivel JC, Boasso A," 
Hardy AW, Chougnet C, Dolan MJ, 
Yagita H, Lifson JD, Shearer GM ““CD4+ 
T-cell death induced by infectious and 
noninfectious HIV—1: role of type 1 
interferon-dependent, TRAIL/DR5-— 


mediated apoptosis” Blood. November 
15, 2005;106(10):3524—31. 

3. Herbeuval JP, Boasso A, Grivel JC, 
Hardy AW, Anderson SA, Dolan MJ, 
Chougnet C, Lifson JD, Shearer GM 
“TNF-related apoptosis-inducing ligand 
(TRAIL) in HIV—1-infected patients and 
its in vitro production by antigen- 
presenting cells” Blood. March 15, 
2005;105(6):2458-64. 


Vessel Delineation in Magnetic 
Resonance Angiographic Images 


Peter Yim (CC). 

U.S. Patent No. 7,003,144 issued 
February 21, 2006 (HHS Reference 
No. E-229—1999/0—US—04). 

Licensing Contact: Michael Shmilovich; 
301/435-5019; 
shmilovm@mail.nih.gov. 

This invention relates to advances in 
magnetic resonance angiography (MRA) 
or the imaging of blood vessels in the 
body for the evaluation of vascular 
pathology. Presented are new methods 
for processing magnetic resonance 
angiographic images, or angiograms, to 
delineate certain vessels in an 
angiogram. These methods find 
particular utility in highly vascular 
regions of the body such as the 
cerebrum, heart, abdomen and 
extremities where there is extensive 
overlapping and variation in the size of 
the vessels. Current MRA methods are 
unable to generate high-resolution 
images of complex vessel geometries in 
these dynamic environments. The 
patent application for this invention 
covers algorithms and computer- 
implemented methods for tracking the 
paths of vessels in magnetic resonance 
angiography. Also covered are similar 
methods for digital image processing in 
alternative imaging technologies such as 
tomography and X-ray angiography. 

Dated: March 28, 2006. 

Steven M. Ferguson, 

Director, Division of Technology Devedeieiai 

and Transfer, Office of Technology Transfer, 

National Institutes of Health. 

{FR Doc. E6—4869 Filed 4—4—06; 8:45 am] 

BILLING CODE 4140-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


-Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 
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The meeting will be closed to the 
public in accordance with the S 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, Molecular 
Biology. 

Date: May 22-24, 2006. 

Time: 6 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hilton Silver Spring, 8727 Colesville 
Road, Silver Spring, MD 20910. 

Contact Person: Michael B. Small, PhD, 
Scientific Review Administrator, Research 
Programs Review Branch, Division of 
Extramural Activities, National Cancer 
Institute, National Institutes of Health, 6116 
Executive Blvd., Room 8127, Bethesda, MD 
20892-8328. 301-402-0996. 
smallm@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 

- Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, - 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3222 Filed 4—4—06; 8:45 and 
‘BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), as amended. 
The concept review and the discussions 
could disclose confidential trade secrets 
or commercial property such as 
patentable material, and personal 
information concerning individuals 
associated with the concept review, the 


disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 


Name of Committee: National Cancer 
Institute Speciak Emphasis Panel, P4 Concept 
Review. 

Date: April 25, 2006. - 

Time: 8 a.m. to 2 p.m. 

Agenda: To review and evaluate concept 
review. 

Place: Residence Inn Bethesda, 7335 
Wisconsin Ave., Bethesda, MD 20814. 

Contact Person: Timothy C. Meeker, PhD, 
Scientific Review Administrator, Special 
Review and Logistics Branch, National . 
Cancer Institute, 6116 Executive Boulevard, 
Room 8103, Bethesda, MD 20892. 301-594— 
1279, meekert@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support, 
93.398, Cancer Research Manpower, 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06—3223 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Center on Minority Health and 
Health Disparities; Notice of Closed 
Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Center on 
Minority Health and Health Disparities 
Special Emphasis Panel, LRP for Health 
Disparities & Extramural Clinical Research— 
Panel B. 

Date: April 24, 2006. 

Time: 8:30 a.m. to 5:30 p.m. . 

Agenda: To review and evaluate grant . 
applications. 


Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Virtual 
Meeting). 

Contact Person: Lorrita Watson, PhD., 
National Center on Minority Health, and 
Health Disparities, National Institutes of 
Health, 6707 Democracy Blvd., Suite 800, 
Bethesda, MD 20892-5465. (301) 402-1366. 
watsonl@ncmhd.nih.gov. 

Name of Committee: National Center on 
Minority Health and Health Disparities 
Special Emphasis Panel, Loan Repayment 
Program for Health iatecicmaotil Research— 
Panel C. 

Date: May 12, 2006. 

Time: 8:30 a.m. to 5:30 p.m. 

Agenda: To review and evaluate one 
applications. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Virtual 
Meeting): 

Contact Person: Lorrita Watson, PhD., 
National Center on Minority Health, and 
Health Disparities, National Institutes of 
Health, 6707 Democracy Blvd., Suite 800, 
Bethesda, MD 20892-5465. (301) 402-1366. 
watsonl@ncmhd.nih.gov. 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3224 Filed 4—4—06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND. 
HUMAN SERVICES 


National Institutes of Health 


National Heart, Lung, and Blood 
institute; Notice of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

_ The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel, 
Long-Term Oxygen Treatment Trial. 

Date: April 12, 2006. 

Time: 7 p.m. to 11 p.m, 

Agenda: To review and evaluate contract 
proposals. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 


~ Avenue, Bethesda, MD 20814. 
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Contact Person: Valerie L Prenger, PhD, 
Chief, Review Branch, Division of Extramural 
Affairs, National Heart, Lung, and Blood 
Institute, 6701 Rockledge Drive, MSC 7924, 
Room 7214, Bethesda, MD 20892-7924, 301—" 
435-0270, prengerv@nhlbi.nih.gov. 


Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel, 
Long-Term Oxygen Treatment Trial. 

Date: April 13, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate contract 
proposals. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Valerie L Prenger, PhD, 
Chief, Review Branch, Division of Extramural 
Affairs, National Heart, Lung, and Blood 
Institute, 6701 Rockledge Drive, MSC 7924, 
Room 7214, Bethesda, MD 20892-7924, 301- 
435-0270, prengerv@nhibi.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health; HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3233 Filed 4-4-06; 8:45 out 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Aicohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National] Institute on 
Alcohol Abuse and Alcoholism Special 
Emphasis Panel. 

Date: April 10-12, 2006. 

Time: April 10, 2006, 7 p.m. to 10 p.m. 

Agenda: To review and evaluate grant 
applications. 


Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 


Time: April 11, 2006, 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Time: April 12, 2006, 8:30 a.m. to 1 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Judith A. Arroyo, PhD, 
Scientific Review Administrator, National 
Institute of Alcohol Abuse and Alcoholism, 


5635 Fishers Lane, Room 3041, Bethesda, MD 


20892-9804. 301-443-0800. 
jarroyo@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 
Training; 93.273, Alcohol Research Program; 
93.891, Alochol Research Center Grants, 
National Institutes of Health, HHS) 


Dated: March 28, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3219 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


‘DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 
National Institutes of Health 


National Institute on Alcohol Abuse 
and Alcoholism; Notice of Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appenfix 2), notice 
is hereby given of a meeting of the 
Board of Scientific Counselors, NIAAA. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. The meeting 
will be closed to the public as indicated 
below in accordance with the provisions 
set forth in section 552b(c)(6), Title 5 
U.S.C., as amended for the review, 
discussion, and evaluation of individual 
intramural programs and projects 
conducted by the National Institute on 
Alcohol Abuse and Alcoholism, 


including consideration of personnel 
qualifications arfd performance, and the 
competence of individual investigators, 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Board of Scientific 
Counselors, NIAA . 

Date: May 31-June 1, 2006. 

Open: May 31, 2006, 7:45 a.m. to 8 a.m. 

Agenda: Personal qualifications and 
performance, and competence of individual 
investigators. 

Place: National Institutes of Health, 5635 
Fishers Lane, Rooms 508/509, Bethesda, MD 
20892. 

Closed: May 31, 2006, 8 a.m. to 7 p.m. 

Agenda: To review and evaluate review 
sections of the Laboratory of Molecular 
Physiology (LMP), and the Laboratory for 
Integrative Neuroscience (LIN). 

_ Place: National Institutes of Health, 5635 
Fishers Lane, Rooms 508/509, Bethesda, MD 
20892. 


Closed: June 1, 2006, 8 a.m. to 11:15 a.m. 

Agenda: To review and evaluate sections of 
the Laboratory of Molecular Physiology 
(LMP), and the Laboratory for Integrative 
Neuroscience (LIN). 

Place: National Institutes of Health, 5635 
Fishers Lane, Rooms 508/509, Bethesda, MD 
20892. 

Contact Person: Brenda L. Sandler, Chief, 
Administrative Services Branch, NIAAA, 
5635 Fishers Lane, MSC 9304, Bethesda, MD 
20892-9304. 301-402—9386. 
sandlerb@niaaa.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol] National 
Research Service Awards for Research : 
Training; 93.273, Alcohol Research Programs; 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS). - 


Dated: March 29, 2006. 
Anna P. Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. - 


[FR Doc. 06-3220 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting _ 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
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the discussions could disclose 
confidential trade secrefs or commerical 
property-such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Child Health and Human Development 
Special Emphasis Panel, Effects of Skin 
Bleaching on Pregnant Women in Tanzania. 

Date: April 19, 2006. 

Time: 10:30 a.m. to 11:30 a.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6100 
Executive Boulevard, Room 5B01, Rockville, 
MD 20852 (Telephone Conference Call). 

Contact Person: Carla T. Walls, PhD, 
Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892. (301) 435-6898. wallsc@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS) 

Dated: March 24, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
{FR Doc. 06-3221 Filed 4—4—06; 8:45am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Dental & 
Craniofacial Research; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commerical 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel 06-65, Review R13. 

Date: April 11, 2006. 

Time: 2 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892 (Telephone Conference Call). 

Contact Person: Mary Kelly, Scientific 
Review Specialist, National Institute of 
Dental & Craniofacial Res., 45 Center Drive, 
Natcher Bldg., RM 4AN38J, Bethesda, MD 
20892-6402, (301) 594-4809, 
mary_ kelly@nih .gov. 

This notice is being published | less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel 06-71, Review R21s. 

Date: April 17, 2006. 

Time: 12 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Natcher Building, 45 Center Drive, Bethesda, 
MD 20892 (Telephone Conference Call). 

Contact Person: Lynn M. King, PhD, 
Scientific Review Administrator, Scientific 
Review Branch, 45 Center Dr., Rm 4AN-32F, 
National Inst of Dental & Craniofacial 
Research, National Institutes of Health, 
Bethesda, MD 20892-6402, (301) 594-5006, 
lynn.king@nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and. 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3225 Filed 4-406; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Biomedical 
Imaging and Bioengineering; Notice of 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Council for 
Biomedical Imaging and Bioengi 

The meeting will be open to 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and — 
need special assistance, such as sign 


_ language interpretation or other 


reasonable accommodations, should | 
notify the Contact Person listed below 


ain advance of the meeting. 


This meeting will be closed io the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Advisory 
Council for Biomedical Imaging and 
Bioengineering. 

Date: May 19, 2006. 

Open: 8 a.m. to 12 p.m. 

Agenda: Report from the Institute Director, 
other Institute Staff and presentations of 
working group reports. 

Place: Bethesda North Marriott Hotel & 
Conference Center, 5701 Marinelli Road, 
North Bethesda, MD 20852. 


Closed: 1 p.m. to 4:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda North Marriott Hotel & 
Conference Center, 5701 Marinelli Road, 
North Bethesda, MD 20852. 

Contact Person: Anthony Demsey, PhD, 
Director, Office of Extramrual Policy, 
National Institute of Biomedical Imaging and 
Bioengineering, 6701 Democracy Blvd., 
Room 241, Bethesda, MD 20892. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

Information is also available on the 
Institute’s/Center’s home page: http:// 
www.nibib1.nih.gov/above/NACBIB/ 
NACBIB.htm, where an agenda and any 
additional information for the meeting will 
be posted when available. 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3226 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Alcohol Abuse 
and Alcoholism; Notice of Closed 
Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


\ 

| 

| 

| 
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is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute on 
Alcohol Abuse and Alcoholism Special 
Emphasis Panel HH-63. 

Date: April 4, 2006. 

Time: 1:30 p.m. to’3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 5635 
Fishers Lane, 3146, Bethesda, MD 20892. 

Contact Person: Lorraine Gunzerath, PhD, 
MBA, Scientific Review Administrator, 
National Institute of Alcohol Abuse and 
Alcoholism, Office of Extramural Activities, 
Extramural Project Review Branch, 5635 
Fishers Lane, Room 3043, Bethesda, MD 
20892-9304, 301-443-2369, 
Igunzera@mail.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.271, Alcohol Research - 
Career Development Awards for Scientists 
and Clinicians; 93.272, Alcohol National 
Research Service Awards for Research 
Training; 93.273, Alcohol Research Programs; , 
93.891, Alcohol Research Center Grants, 
National Institutes of Health, HHS) 


Dated: March 28, 2006. 
Anna Snouffer, aes 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06—3228 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-m ~ 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Closed Meetings 


Pursuant to section 10(d) of the . 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 


the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Mucosal Receptor. 

Date: April 17, 2006. 

Time: 1 p.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Telephone 
Conference Call). 

Contact Person: Ned Feder, MD, Scientific 


Review Administrator, Review Branch, DEA, 


NIDDK, National Institutes of Health, Room 
912, 6707 Democracy Boulevard, Bethesda, 
MD 20892-5452, (301) 594-8890, 
federn@extra.niddk.nih.gov. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Training Grants in 
Gastroenterology and Nutrition. 

Date: April 18, 2006. 

Time: 1 p.m. to 3:15 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Telephone 
Conference Call). 

Contact Person: Ned Feder, MD, Scientific 
Review Administrator, Review Branch, DEA, 
NIDDK, National Institutes of Health, Room 
912, 6707 Democracy Boulevard, Bethesda, 
MD 20892-5452, (301) 594-8890, 
federn@extra.niddk.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93,847, Diabetes, 
Endocrinology and Metabolic Research; - 
93,848, Digestive Diseases and Nutrition 
Research; 93,849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3229 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Diabetes and 
Digestive and Kidney Diseases; Notice 
of Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 


The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
the discussions could disclose 
confidential trade secrets or commerical 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Program Projects in 
Cellular Signaling. 

Date: April 24, 2006. 

Time: 8 a.m. to 4:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 
Contact Person: Dan E. Matsumoto, PhD, 

Scientific Review Administrator, Review 
Branch, DEA, NIDDK, National Institutes of 
Health, Room 749, 6707 Democracy 
Boulevard, Bethesda, MD 20892-5452, (301) . 
594-8894, matsumotod@extra.niddk.nih.gov. 

Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Diseases 
Special Emphasis Panel, Islet/Beta Cell 
Transplant Registry. 

Date: April 27, 2006. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate contract 
proposals. 

Place: National Institutes of Health, Two 
Democracy Plaza, 6707 Democracy 
Boulevard, Bethesda, MD 20892 (Telephone 
Conference Call). 

Contact Person: Michele L. Barnard, PhD, 
Scientific Review Administrator, Review 
Branch, DEA, NIDDK, National Institutes of 
Health, Room 753, 6707 Democracy 
Boulevard, Bethesda, MD 20892-5452, (301) 
594-8898, barnardm@extra.niddk.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes, 
Endocrinology and Metabolic Research; 
93.848, Digestive Diseases and Nutrition 
Research; 93.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-3230 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute on Aging; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 


Federal Advisory Committee Act, as 
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amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 


552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 


as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute on 
Aging Special Emphasis Panel, Primate 
Aging Evolution. 

Date: April 24, 2006. 

Time: 10 a.m. to 12:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, 7201 Wisconsin Avenue, 
2C212, Bethesda, MD 20814 (Telephone 
Conference Call). 

Contact Person: Jon E Rolf, PhD, Scientific 
Review Administrator, Scientific Review 


Office, National Institute on Aging, Bethesda, 
MD 20814, (301) 402-7703, rolfj@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special Emphasis Panel, Loan 
Repayment. 

Date: May 2, 2006. 

Time: 12 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, Room 2C212, 7201 
Wisconsin Avenue, Bethesda, MD 20814 
(Telephone Conference Call). 

Contact Person: William Cruce, PhD, 
Health Scientist Administrator, Scientific 
Review Office, National Institute on Aging, 
National Institutes of Health, Room 2C212, 
7201 Wisconsin Avenue, Bethesda, MD 
20814, 301-402-7704, crucew@nia.nih.gov. 


Name of Committee: National Institute on 
Aging Special wees Panel, Organelle 
Dysfunction II. 

Date: May 12, 2006. 

Time: 12 p.m. to 3 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute on Aging, 
Gateway Building, Room 2C212 7201 ~ 
Wisconsin Ave, Bethesda, MD 20814 
{Telephone Conference Call). 

Contact Person: Bita Nakhai, PhD, 
Scientific Review Administrator, Scientific 
Review Office, National Institute on Aging, 
Gateway Bldg., 2C212, 7201 Wisconsin 
Avenue, Bethesda, MD 20814,.301-402- 
7701, nakhaib@nia.nih.gov. 


(Catalogue of Federal Domestic Assistance 


Program Nos. 93.866, Aging Research, 
National Institutes of Health, HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-3231 Filed 4—4-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Library of Medicine; Notice of 
Closed Meeting 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Library of 
Medicine Special Emphasis Panel, T15 
Training. 

Date: May 24-25, 2006. 

Time: May 24, 2006, 7:30 p.m. to 10 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Embassy Suites at the Chevy Chase 
Pavilion, 4300 Military Road, NW., 
Washington, DC 20015. 

Time: May 25, 2006, 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Embassy Suites at the Chevy Chase 
Pavilion, 4300 Military Road, NW., 
Washington, DC 20015. 

Contact Person: Arthur A. Petrosian, PhD, 
Scientific Review Administrator, Division of 
Extramural Programs, National Library of 
Medicine, 6705 Rockledge Drive, Suite 301, 
Bethesda, MD 20892-7968, 301-496-4253, 
petrosia@mail.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.879, Medical Library 
Assistance, National Institutes of Health, 
HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


{FR Doc. 06-3232 Filed 4—4—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Meeting 


Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Institutes of Health Peer 
Review Advisory Committee. 


The meeting will be open to the 
public, with attendance limited to space 
available. Individuals who plan to 
attend and need special assistance, such 
as sign language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 


Name of Committee: National Institutes of 
Health Peer Review Advisory Committee. 

Date: May 22, 2006. 

Time: 8 a.m. to 5 p.m. 

Agenda: Provide technical and scientific 
advice to the Director, National Institutes of 
Health (NIH), the Deputy Director for 
Extramural Research, NIH and the Director, 
Center for Scientific Review (CSR), on 
matters relating broadly to review procedures 
and policies for the evaluation of scientific 
and technical merit of applications for grants 
and awards. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Michael Martin, PhD, 
Executive Secretary, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 5198, MSC 7850, 
Bethesda, MD 20892. 301-594-7945. 
martinm@csr.nih.gov. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.036, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393—93.396, 93.837—93.844, 
93.846—93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated: March 29, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-3218 Filed 44-06; 8:45 am] 
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DEPARTMENT OF HEALTH moc 
HUMAN SERVICES. 


National Institutes of Health 


Center for Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the’ 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Research on 
Research Integrity. 

Date: April 4, 2006. 

Time: 1:45 p.m. to 2:45 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 

Contact Person: Steven H. Krosnick, MD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3028A, 
MSC 7770, Bethesda, MD 20892, (301) 435— 
1712, krosnics@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Infectious 
Diseases and Reproductive Health. 

Date: April 12, 2006. 

Time: 1 p.m. to 3:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 


Contact Person: Mary Ann Guadagno, PhD, 


Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3170, 
MSC 7770, Bethesda, MD 20892, (301) 451— 
8011, guadagma@csr,nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Biophysical 
and Physiological Neuroscience 3. 

Date: April 13, 2006. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 


Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892. 
(Telephone Conference Call). 

Contact Person: Peter B Guthrie, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4142, 
MSC 7850, Bethesda, MD 20892, (301) 435— 
1239, guthriep@csr.nih.gov. 

This notice is being published less than15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Infectious 
Diseases, Asthma, and Pulmonary 
Conditions. 

Date: April 17, 2006. 

Time: 1:30 p.m. to 3:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 


Contact Person: Mary Ann Guadagno, PhD, 


Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3170, 
MSC 7770, Bethesda, MD 20892, (301) 451- 
8011, guadagma@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, 
Developmental Sciences Committee. 

Date: April 20, 2006. 

Time: 2 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 

Contact Person: Zakir Bengali, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5150, 
MSC 7842, Bethesda, MD 20892, (301) 435— 
1116, gengaliz@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Pancreatic 
Beta Cell Development and Function. 

Date: April 26, 2006. 

Time: 10 a.m. to 12:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 

Contact Person: Ann A. Jerkins, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6154, 
MSC 7892, Bethesda, MD 20892, 301-435-— 
4514, jerkinsa@csr.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
39.337, 93.393—93.396, 93,837—93.844, 
93.846—93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated: March 28, 2006. 
Anna Snouffer, 
Acting Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. 06-3227 Filed 4—4—06; 8:45 am] 


BILLING CODE 4140-01-M 


DEPARTMENT OF HOMELAND 
SECURITY 


U.S. Citizenship and Immigration 
Services 


Agency Information Collection 
Activities: Revision of a Currently 
Approved information Collection; 
Comment Request 


ACTION: 60-Day Notice of Information 
Collection Under Review: Petition by 
Entrepreneur to Remove Conditions; 
Form 1-829. OMB Control No. 1615- 
0045. 


The Department of Homeland 
Security, U.S. Citizenship and 
Immigration Services (USCIS) has 
submitted the following information 
collection request (ICR) for review and 
clearance in accordance with the 
Paperwork Reduction Act of 1995. The 
information collection is published to 
obtain comments from the public and 
affected agencies. Comments are 
encouraged and will be accepted for 
sixty days until June 5, 2006. 

Written comments and/or suggestions 
regarding the item(s) contained in this 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
Department of Homeland Security 
(DHS), USCIS, Director, Regulatory 
Management Division, Clearance Office, 
111 Massachusetts Avenue, 3rd floor, 
Washington, DC 20529. Comments may 
also be submitted to DHS via facsimile 
to 202-272-8352 or via e-mail at 
rfs.regs@dhs.gov. When submitting 
comments by e-mail please make sure to 
add OMB Control Number 1615-0045 in 
the subject box. Written comments and 
suggestions from the public and affected 
agencies should address one or more of 
the following four points: 

(1) Evaluate whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 

(2) Evaluate the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 
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(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques, or 
other forms of information technology, 
é.g., permitting electronic submission of 
responses. 

Overview of this information 
collection: 

(1) Type of Information Collection: 
Revision of a Currently Approved 
Information Collection, Comment 
Request. 

(2) Title of the Form/Collection: 
Petition by Entrepreneur to Remove 


Conditions. 


(3) Agency form number, if any, and 
the applicable component of the 
Department of Homeland Security 
sponsoring the collection: Form I-829. 
U.S. Citizenship and Immigration 
Services. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individuals or 
households. This form is used by a 
conditional resident alien entrepreneur 
who obtained such status through a 
qualifying investment, to apply to 
remove conditions on his or her 
conditional residence, and on the 
conditional residence for his or her 
spouse and children(s). 


(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: 200 responses at 125 minutes 
(2.083 hours) per response. 


(6) An estimate of the total public 
burden (in hours) associated with the 
collection: 416 annual burden hours. 


If you have additional comments, 
suggestions, or need a copy of the 
proposed information collection 
instrument with instructions, or 
additional information, please visit the 
USCIS Web site at: http://uscis.gov/ 
graphics/formsfee/forms/pra/index.htm. 

If additional information is required 
contact: USCIS, Regulatory Management 
Division, 111 Massachusetts Avenue, 
3rd Floor, Washington, DC 20529, (202) 
272-8377. 


Dated: March 31, 2006. 
Richard A. Sloan, 
Director, Regulatory Management Division, 
U.S. Citizenship and Immigration Services. 
[FR Doc. E6-4907 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5037-N-17] 


Requirements for Lead-Based Paint 
Hazards in Federally Owned 
Residential Properties and Housing 
Receiving Federal Assistance 


AGENCY: Office of the Chief Information 
Officer, HUD. 


ACTION: Notice. 


SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

The Lead Safe Housing Rule requires 
that Federally Owned Residential 
Properties and Housing Receiving 
Federal Assistance provide the 
following: A pamphlet on lead 
poisoning prevention to tenants and 


purchases; a notice to occupants on the | 


results of hazard reduction actions; 
special reporting if there is a child with 
an environmental intervention blood 
lead level residing in the unit; and 
recordkeeping. 


DATES: Comments Due Date: May 5, 
2006. 


ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2539-0009) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202-395-6974. 

FOR FURTHER INFORMATION CONTACT: 
Lillian Deitzer, Reports Management 
Officer, AYO, Department of Housing 
and Urban Development, 451 Seventh 


Street, SW., Washington, DC 20410; e- 
mail Lillian Deitzer at 
Lillian_L_Deitzer@HUD.gov or 
telephone (202) 708-2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Ms. Deitzer. 


SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 
collection described below. This notice 
is soliciting comments from members of 
the public and affecting agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) Evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) Enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) Minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: Requirements for 
Lead-Based Paint Hazards in Federally 
Owned Residential Properties and 
Housing Receiving Federal Assistance. 

OMB Approval Number: 2539-0009. 

Form Numbers: None. 

Description of the Need for the 
Information and its Proposed Use: The 
Lead Safe Housing Rule requires that 


- Federally Owned Residential Properties 


and Housing Receiving Federal 
Assistance provide the following: A 
pamphlet on lead poisoning prevention 
to tenants and purchasers; a notice to 
occupants on the results of hazard 
reduction actions; special reporting if 
there is a child with an environmental 
intervention blood lead level residing in 
the unit; and recordkeeping. 

_ Frequency of Submission: On 
occasion. 


Number of 


Annual 
respondents responses 


Hours per re- 


sponse Burden hours 


Reporting Burden 


485,034 


1,478,180 


0.13 195,400 


Total Estimated Burden Hours: 
195,400. 

Status: Reinstatement, without 
change, of a previously approved 


collection for which approval has 
expired. 


Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended. 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006/Notices 


17129 


Dated: March 28, 2006. 
Lillian L. Deitzer, 
Departmental Paperwork Reduction Act 
Officer, Office of the Chief Information 
Officer. 
(FR Doc. E6—4893 Filed 4—4—06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-4922—N-12] 


Privacy Act of 1974; Notice of a 
Computer Matching Program 


AGENCY: Office of the Chief Information 
Officer, HUD. 

ACTION: Notice of a Computer Matching 
Program—between HUD and the 
Department of Justice (DOJ). 


SUMMARY: In accordance with the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended by the Computer Matching 
and Privacy Protection Act of 1988, as 
amended, (Public Law 100—503), and 
the Office of Management and Budget 
(OMB) Guidelines on the Conduct of 
Matching Programs (54 FR 25818 (June 
19, 1989); and OMB Bulletin 89-22, 
“Instructions on Reporting Computer 
Matching Programs to the Office of 
Management and Budget (OMB) 
Congress and the Public,” the 
Department of Housing and Urban 
Development HUD is issuing a public 
notice of its intent to conduct a - 
recurring computer matching program 
with the Department of Justice (DOJ) to 
utilize a computer information system 
of HUD, the Credit Alert Interactive 
Verification Reporting System 
(CAIVRS), with DOJ’s debtor files. The 
CAIVRS database includes delinquent 
debt information from the Departments 
of Agriculture, Education, Veteran 
Affairs and the Small Business 
Administration. Also, judgment lien 
data is included from the Department of 
Justice. This match will allow 
prescreening of applicants for debts 
owed or loans guaranteed by the federal 
government to ascertain if the applicant 
is delinquent in paying a debt owed to 
or insured by the federal government. 
Before granting a loan, a lending agency 
and/or an authorized lending institution 
will be able to interrogate the CAIVRS 
debtor file, which contains the Social 
Security Numbers (SSNs) of HUD’s 
delinquent debtors and defaulter files of 
the DOJ and verify that the loan 
applicant is not in default on a federal 
judgment or delinquent on direct or __ 
guaranteed loans of participating federal 
programs. As a result of the information 
produced by this match, the authorized 
users may not deny, terminate, or make 


a final decision on any loan assistance 
to an applicant or take other adverse 
action against such applicant, until an 
officer or employee of such agency has 
independently verified such 
information. 


DATES: Effective Date: Computer 
matching is expected to begin May 5, 
2006 unless comments are received 
which will result in a contrary 
determination, or 40 days from the date 
a computer matching agreement is 
signed, whichever is later. 

Comments Due Date: May 5, 2006. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this notice to the Department of Housing 
and Urban Development, Rules Docket 
Clerk, Office of General Counsel, 451 
Seventh Street, SW., Room 10276, 
Washington, DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying between 8 a.m. and 5 p.m. 
weekdays at the above address. 

FOR FURTHER INFORMATION CONTACT: — 
From Recipient Agency Contact: 
Jeanette Smith, Departmental Privacy 
Act Officer, Department of Housing and 
Urban Development, 451 7th St., SW., 
Room P8001, Washington, DC 20410,. 
telephone number (202) 708-2374. (This 
is not a toll-free number.) A 
telecommunication device for hearing 
and speech-impaired individuals (TTY) 
is available at 800-877-8339 (Federal 
Information Relay Service). 

Source Agency Contact: Diane E. 
Watson, Debt Collection Management, 
Nationwide Central Intake Facility 
(NCIF), Department of Justice, 1110 
Boni Font Street, Suite 220, Silver 
Spring, Maryland, 20910-3358, 
telephone number (301) 585-2391. (This 
is not a toll-free number.) 

Reporting of a Matching Program: In 
accordance with Public Law 100-503, 
the Computer Matching and Privacy 
Protection Act of 1988, as amended, and 
Office of Management and Budget 
Bulletin 89-22, ‘Instructions on 
Reporting Computer Matching Programs 
to the Office of Management and Budget 
(OMB), Congress and the Public;” 
copies of this notice and report are 
being provided to the Committee on 
Government Reform of the House of 
Representatives, the Committee on 
Governmental Affairs of the Senate, and 
the Office of Management and Budget. 


Authority: The matching program will © 


be conducted under the authority of 28 

U.S.C, 2301(e) (3611 of the Federal Debt 
Collection Procedures Act of 1990, Pub. 
L. 101-647), and Office of Management 

and Budget (OMB) Circulars A-129 


(Managing Federal Credit Programs) and 
A-70 (Policies and Guidelines for 
Federal Credit Programs). One of the 
purposes of all Executive departments 
and agencies—including HUD—is to 
implement efficient management 
practices for federal credit programs. 
OMB Circulars A-129 and A—70 were 
issued under the authority of the Budget 
and Accounting Act of 1921, as 
amended; the Budget and Accounting 
Act of 1950, as amended; the Debt 
Collection Act of 1982, as amended; 
and, the Deficit Reduction Act of 1984, 
as amended. 

Objectives To Be Met By the Matching 
Program: By identifying those 
individuals or corporations against 
whom the DOJ has filed a judgment, the 
federal government can expand the 
prescreening search of their loan 
applicants to further avoid lending to 
applicants who are credit risks. 

Records To Be Matched: HUD will 
utilize its system of records entitled 
HUD/DEPT-2, Accounting Records. The . 
debtor files for HUD programs involved 
are included in this system of records. 
HUD’s debtor files contain information 
on borrowers and co-borrowers who are 
currently in default (at least 90 days 
delinquent on their loans); or who have 
any outstanding claims paid during the 
last three years on Title II insured or 
guaranteed home mortgage loans; or 
individuals who have defaulted on 


. Section 312 rehabilitation loans; or 


individuals who have had a claim paid 
in the last three years on a Title I loan. 
For the CAIVRS match, HUD/DEPT-2, 
system of records, receives its program 
inputs from HUD/DEPT-28, Property 
Improvement and Manufactured 
(Mobile) Home Loans—Default; HUD/ 


_DEPT-32, Delinquent/Default/Assigned 


Temporary Mortgage Assistance 
Payments (TMAP) Program; and HUD/ 
CPD-1, Rehabilitation Loans- 


’ Delinquent/Default. The DOJ will 


provide HUD with its debtor files 


~ contained in its system of records 


entitled, Debt Collection Management 
System, JUSTICE/JMD-—006. HUD is 
maintaining DOJ’s records only as a 
ministerial action on behalf of DOJ, not 


as part of HUD’s HUD/DEPT-2 system 


of records. DOJ’s data contain 
information on individuals or 
corporations who have defaulted on 
federal judgments. The DOJ will retain 
ownership and responsibility for their — 
system of records that they place with 
HUD. HUD serves only as a record 
location and routine use recipient for 
DOJ’s data. 

Notice Procedures: HUD will notify 


individuals at the time of application 


(ensuring that routine use appears on 
the application form) for guaranteed or 
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direct loans that their records will be 
matched to determine whether they are 
delinquent or in default on a federal 
debt. HUD and DOJ will also publish 
notices concerning routine use 
disclosures in the Federal Register to 
inform individuals that a computer 
match may be performed to determine a 
loan applicant’s credit status with the 
federal government. 

Categories Of Records/Individuals 
Involved: The debtor records include 
these data elements from HUD’s systems 
of records, HUD/Dept-2: SSN, claim 
number, program code, and indication 
of indebtedness. Categories of records 
include: records of claims and defaults, 
repayment agreements, credit reports, 
financial statements, and records of 
foreclosures, and federal judgment liens. 
Categories of individuals include former 
mortgagors and purchasers of HUD- 
owned properties, manufactured 
(mobile) home and home improvement 
loan debtors who are delinquent or in 
default on their loans, and rehabilitation 
loan debtors who are delinquent or in 
default on their loans, and individuals 
or corporations against whom 
judgments have been filed by DOJ. 

Period of the Match: Matching will 
begin at least 40 days from the date 
copies of the signed (by both Data 
Integrity Boards) computer matching 
agreements are sent to both Houses of 
Congress or at least 30 days from the 
date this notice is published in the - 
Federal Register, whichever is later, 
providing no comments are received 
which would result in a contrary 
determination. The matching program 
will be in effect and continue for 18 
months with an option to renew for 12 
additional months unless one of the 
parties to the agreement advises the 
other in writing to terminate or modify 
the agreement. 

Dated: March 23, 2006. 

Lisa Schlosser, 

Chief Information Officer. 

[FR Doc. E6-4886 Filed 4—4-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket Number FR-5062-N-01] 


Operating Fund Program; Transition 
Funding and Guidance on 
Demonstration of Successful 
Conversion to Asset Management to 
Discontinue the Reduction of 
Operating Subsidy 


AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing; HUD. 


ACTION: Notice. 


SUMMARY: On September 19, 2005, HUD 
published a final rule amending the 
regulations of The Public Housing 
Operating Funding Program to adopt a 
new formula for determining the 
payment of operating subsidy to Public 
Housing Agencies (PHAs). The 
September 19, 2005, final rule contained 
different transition provisions to 
determine whether a PHA will have a 
reduction or an increase in operating 
subsidy. The Operating Fund Program 
final rule also provides that PHAs may 
submit documentation of successful 
conversion to asset management in 
order to discontinue their reduction in 
operating subsidy under the new 
formula, commonly referred to as the 
“stop-loss” provision. This notice 
advises the public that HUD has posted 
a notice on its Web site (www.hud.gov) 


. providing additional guidance on the 


calculation of transition funding and 
how PHAs may qualify for the “‘stop 
loss” provision. 

FOR FURTHER INFORMATION CONTACT: 
Elizabeth Hanson, Deputy Assistant 


_ Secretary, Departmental Real Estate 


Assessment Center, Office of Public and 
Indian Housing, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Room 2000; Washington, 
DC 20410-0500; telephone 202—475-— 
7949 (this is not a toll-free number). 


‘ Individuals with speech or hearing 


impairments may access this number 
through TTY by calling the toll-free 
Federal Information Relay Service at 
800-877-8339. 


SUPPLEMENTARY INFORMATION: Interested 
parties should consult notice posted on 
the HUD Web site, www.hud.gov, for 
guidance regarding how transition 
funding will be calculated, the criteria 
for successful conversion to asset 
management, and the procedure for 
submitting documentation of successful 
conversion to asset management in 
order to discontinue a reduction in * 
operating subsidy. The portions of the 
notice pertaining to ‘‘stop-loss” apply 
only to PHAs that: (1) Lose funding 
under the new formula; and (2) wish to 
submit documentation in accordance 
with the requirements for the first stop- 
loss deadline of October 1, 2006, so they 
may limit their losses to 5 percent. In 
order to provide PHAs with sufficient 
time to prepare for this first stop-loss 
deadline, HUD has developed the 
abbreviated requirements set forth in the 
notice that can be accessed from the 
HUD Web site. HUD will issue 
expanded requiremefits for the 
subsequent deadline dates to qualify for 
stop-loss. 


Dated: March 29, 2006. 
Orlando J. Cabrera, 


Assistant Secretary for Public and Indian 
Housing. 


[FR Doc. E6-4892 Filed 4—4—06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF THE INTERIOR 
Geological Survey 


National Satellite Land Remote 
Sensing Data Archive (NSLRSDA) 
Advisory Committee Meeting 

AGENCY: U.S. Geological Survey Interior. 
ACTION: Notice of meeting. 


SUMMARY: The fourth meeting ofthe - 
third Charter period will be held on 
April 19 (8 a.m. to 5 p.m.) April 20 (8 
a.m. to 5 p.m.) and April 21 (8 a.m. to 
Noon), 2006, at The Watergate Hotel, 
2650 Virginia Avenue, NW., 
Washington, DC 20037. 

The Committee, comprised of 15 
members from academia, industry, 
goyernment, information science, 
natural science, social science, and 
policy/law, will provide the Department 
of the Interior and USGS management 
with advice and consultation on 
defining and accomplishing the 
NSLRSDA’s archiving and access goals 
to carry out the requirements of the 
Land Remote Sensing Policy Act; on 


. priorities of the NSLRSDA’s tasks; and, 


on issues of archiving, data 
management, science, policy, and 
public-private partnerships. 

Topics to be reviewed and discussed 
by the Committee include determining 
the content of and upgrading the basic 
data set as identified by the Congress; 
metadata content and accessibility; 
product characteristics; availability, and 
delivery; and, archiving, data access, 
and distribution policies. 

Agenda will be finalized at the 
beginning of the meeting. 

The meeting is open to all members 
of the interested public and time on the 


- agenda has been reserved at the 


conclusion of each day’s work for the 
Committee to receive verbal comments 
(limited to 5 minutes per person) from 
the public. To speak before the 
Committee, please register in advance 
with Mr. John Faundeen (see contact 
information below), the USGS 
Designated Federal Official (DFO) for 
the Committee. 

FOR FURTHER INFORMATION CONTACT: John 
Faundeen, USGS EROS Archivist, USGS 
EROS, 47914 252nd Street, Sioux Falls, 
SD 57198, 605-594-6092, 
Faundeen@usgs.gov. 
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. Dated: March 30, 2006. 
Barbara Ryan, 
Associated Director, Geography. 
[FR Doc. 06-3242 Filed 4—4—06; 8:45 am] 
BILLING CODE 4311-AM-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Rate Adjustments for Indian Irrigation 
Projects 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of rate adjustments. 


SUMMARY: The Bureau of Indian Affairs 
(BIA) owns, or has an interest in, 
irrigation facilities located on various 
Indian reservations throughout the 
United States. We are authorized to 
establish rates to recover the costs to 
administer, operate, maintain, and 
rehabilitate those facilities. We are 
notifying you that we have adjusted the 
irrigation assessment rates at several of 
our irrigation facilities for operation and 
maintenance. 


DATES: Effective Date: The irrigation 
assessment rates shown in the tables are 
effective on January 1, 2006. 


FOR FURTHER INFORMATION CONTACT: For 
details about a particular BIA irrigation 
project, please use the tables in the 
SUPPLEMENTARY INFORMATION section to 
contact the regional or local office 
where the project is located. 


SUPPLEMENTARY INFORMATION: A Notice 
of Proposed Rate Adjustment was 
published in the Federal Register on 
October 4, 2005 (70 FR 151), to adjust 
the irrigation rates at several BIA | 
irrigation facilities. The public and 
interested parties were provided an 
opportunity to submit written 
comments during the 60-day period 
prior to December 8, 2005. 


Did the BiA Defer Any Proposed Rate . 
Increases? 


For the Fort Peck Irrigation Project, 
the BIA, in consultation with the 
Assiniboine and Sioux Tribes and Fort 
Peck Irrigation Project water users, has 
deferred the rate increase for 2006. 

For the Flathead Irrigation Project, the 
BIA, in consultation with the Flathead 
Irrigation Project water users, has 
deferred the rate increase for 2006 until 
2007. This notice makes the rate 
increase final for 2007. 

The BIA, in consultation with the 
Southern Ute Indian Tribe, has decided 
to raise the final rates for the Pine River 
Irrigation Project. However, the rate will 
be less than was proposed in the Notice 


of Proposed Rate Adjustment published 


- on October 4, 2005. 


Did the BIA Receive Any Comments on 
the Proposed Irrigation Assessment 
Rate Adjustments? 


Written comments were received for 
the proposed rate adjustments for the 
Fort Peck Irrigation Project, Montana, 
the San Carlos Irrigation Project—Joint 
Works (SCIP—JW), Arizona, and the Pine 
River Irrigation Project, Colorado. 


What Issues Were of Concern to the 
Commenters? 


The commenters were concerned with 
one or more of the following issues: (1) 
How funds collected from stakeholders 
are expended on operation and 
maintenance; (2) the impact of an 
assessment rate increase on the local 
agricultural economy and on individual 
land owners and irrigators; (3) record 
keeping practices and sharing this 
information with water users prior to 
the proposed rate adjustment notice; 
and (4) the timeliness of the rate 
adjustment notice. 


How Does BIA Respond to the Concern 
of How Funds Are Expended for 
Operation and Maintenance? 


BIA includes the following expenses 
in irrigation project budgets: Project 
personnel costs; materials and supplies; 
vehicle and.equipment repairs; 
equipment; capitalization expenses; 
acquisition expenses; rehabilitation 
costs; maintenance of a reserve fund for 
contingencies or emergencies; and other 
expenses we determine necessary to 
properly operate and maintain the 
irrigation projects. 

The BIA’s budget estimates and 
records of expenditures for all of its 
irrigation facilities are public records 
and available for review by stakeholders 
or interested parties. Stakeholders 
(project water users/land owners/tribes) 
can review these records during normal 
business hours at the individual agency 
offices. Alternatively, BIA may treat 
requests to review project records as 
requests under the Freedom of. 
Information Act (FOIA) and provide 
copies of such records to the requesting 
party in accordance with FOIA. To 
review or to obtain copies of these 
records, stakeholders and interested 
parties are directed to contact the BIA 
representative at the specific facility 
serving them using the tables in the 
SUPPLEMENTARY INFORMATION section. 


How Does BIA Respond to Concerns 
About Irrigation Assessment Rate 
Increases and Related Impacts on the 
Local Agricultural Economy and on 
Individual Land Owners and 
Irrigators? 


All of the BIA’s irrigation projects are 
important economic contributors to the 
local communities they serve 
contributing millions in crop value 
annually. Historically, BIA tempered 
irrigation rate increases to demonstrate 
sensitivity to the economic impact on 
water users. This has resulted in a rate 
deficiency at most of the irrigation 
projects. 

Over the past several years the BIA’s 
irrigation program has been the subject 
of several Office of Inspector General 
(OIG) audits. In the most recent audit, 
No. 96—I-641, March 1996, the OIG 
concluded, “Operation and 
maintenance revenues were insufficient 
to maintain the projects, and some 
projects had deteriorated to the extent 
that their continued capability to deliver 
water was in doubt. This occurred 
because operation and maintenance 
rates were not based on the full cost of 
delivering water, including the costs of 
systematically rehabilitating and 
replacing project facilities and 
equipment, and because project 
personnel did not seek regular rate 
increases to cover the full cost of 
operation.” This audit recommendation 
is still outstanding. 

A previous OIG audit, No. 88-42, 
February 1988, reached the same 
conclusion. A separate audit performed 
on one of BIA’s largest irrigation 
projects, Wapato Indian Irrigation 
Project, No. 95-I-1402, September 1995, 
reinforced the general findings of the 
OIG on the BIA’s irrigation program. 
This pointed out a lack of response by 
the BIA to the original findings of the 
OIG in addressing this critical issue over 
an extended period of time. The BIA 
must systematically review and evaluate 
irrigation assessment rates and adjust 
them when necessary to reflect the full 
costs to properly operate, and perform 
all appropriate maintenance on, the 
irrigation facility infrastructure for safe 
and reliable operation. If this review 
and evaluation is not accomplished, a 
rate deficiency can eventually 
accumulate. Overcoming rate 
deficiencies can result in the BIA having 
to raise irrigation assessment rates in 
larger increments and over shorter time 
frames than would have been otherwise 
necessary. 

In the past, BIA has provided limited 
appropriated funds to the irrigation 
projects to assist the projects in their 
operations and maintenance. 
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Unfortunately, the BIA does not have 
sufficient discretionary funding to 
continue this practice in the future. 
Without the necessary rate increases, 
the impacts to projects as a result of the 
lack of adequate operationand = 
maintenance funds could result in the 
inability to adequately deliver water and 
maintain irrigation system components. 
The following two comments are 
specific to San Carlos Irrigation 
Project—Joint Works (SCIP-JW): 


How Does BIA Respond to Concerns 
That There Was Insufficient 
Consultation in the Rate Setting Process 
for FY 2007? 


BIA consulted with the San Carlos 
Irrigation and Drainage District (District) 
several times during CY 2005 
concerning the budget information for 
the current year as well as future years, 
including the 2007 rate projection. As 
early as December 16, 2004, at a Fact 
Finding Meeting, BIA provided the 
District with a budget and rate 
projection for the period 2006-2010, 
indicating that the annual O&M rate was 
projected to remain at $30/acre for this 
time period. BIA staff met with the 
District Board ten times during CY 2005 
at which time BIA provided Project 
budget, expenditure, cash balance, 
income, and rate information, and 
reiterated BIA’s projection that the $30/ 
acre O&M rate was likely to remain 
constant from 2006-2010 in. order for 
BIA to operate and maintain the Project’ 
adequately, maintain a sufficient reserve 
account for emergencies, and to build 
up a sinking fund for major capital 
projects that need to be funded in the 


future, such as well replacements. BIA 
was available at each of these ten 
meetings to respond to any questions 


. about the 2007 O&M rate. The District’s 


comments at these meetings made it 
clear that the District does not support 
a $30/acre annual O&M rate. 

BIA notes that the Arizona Water 
Settlement Act, Public Law 108-451, is 
in the implementation stage, and that 
under this Act and the implementing 
agreements, BIA’s relationship with the 
District and the Gila River Indian 
Community (Community) concerning 
the operation and maintenance 
activities and associated budget and rate 
assessment of the SCIP-JW will be 
modified after 2007. During the next 2 
years, BIA will be working with the 
District and the Community to 
implement these-new provisions. 


How Does BIA Respond to Concerns 
That It Failed To Set the Rate in a_ 
Timely Manner? 

The non-Indian water users in SCIP— 
JW expressed concern that the 2007 rate 
was not set in time for the necessary 
taxes to be assessed by July 1, 2005, and 
collected by the payment due date of 
May 15, 2006. The proposed budget and 
documentation for the 2007 O&M rate 
was provided by the SCIP-JW to the 
water users by as early as December 16, 
2004, indicating that the rate for 2007 
was projected to remain the same as for 
2006 ($30/acre), and that the $30/aere 
rate was likely to remain in effect for the 
period 2006-2010. As such, we believe 
water users had time to plan for the 
requisite tax assessments and 
collections for the 2007 rate assessment. 


Did the BIA Receive Comments on Any 
Proposed Changes Other Than Rate 
Adjustments? 


No. 
Does This Notice Affect Me? 


This notice affects you if you own or 
lease land within the assessable acreage 
of one of our irrigation projects, or you 
have a carriage agreement with one of 
our irrigation projects. 


Where Can I Get Information on the 
Regulatory and Legal Citations in This 
Notice? 


You can contact the appropriate 
office(s) stated in the tables for the 
irrigation project that serves you, or you 
can use the Internet site for the 
Government Printing Office at http:// 
WWW.gpoO.gov. 


What Authorizes You To Issue This 
Notice? 


Our authority to issue this notice is 
vested in the Secretary of the Interior by 
5 U.S.C. 301 and the Act of August 14, 
1914 (38 Stat. 583; 25 U.S.C. 385). The 
Secretary has in turn delegated this 
authority to the Assistant Secretary— 
Indian Affairs under Part 209, Chapter 
8.1A, of the Department of the Interior’s 
Departmental Manual. 


Who Can I Contact for Further 
Information? 


The following tables are the regional 
and project/agency contacts for our 
irrigation facilities. 


Northwest Region Contacts 
Telephone: (503) 231-6702. 


Stanley Speaks, Regional Director, Bureau of Indian Affairs, Northwest Regional Office, 911 NE. 11th Avenue, Portland, a 97232-4169, 


Project name 


Project/Agency contacts 


Flathead Irrigation Project 


Fort Hall Irrigation Project 


Wapato Irrigation Project 


59855-0040, Telephone: (406) 675-2700. 


98951-0220, — (509) 877-3155. 


Ernest T. Moran, Superintendent, Flathead Agency Irrigation Division, P.O. Box 40, Pablo, MT 


Eric J. LaPointe, Superintendent, Alan Oliver, Irrigation Project Engineer, Fort Hall Agency, 
P.O. Box 220, Fort Hall, ID 83203-0220, Telephone: (208) 238-2301. 
Pierce Harrison, Project Administrator, Wapato Irrigation Project, P.O. Box 220, Wapato, WA 


Rocky Mountain Region Contacts 


Keith Beartusk, Regional Director, Bureau of Indian Affairs, Rocky Mountain Regional Office, 316 North 26th Street, Billings, Montana 59101, 


Telephone: (406) 247-7943. 
Project name 


Project/Agency contacts 


Blackfeet Irrigation Project 


Crow Irrigation Project 


Fort Belknap Irrigation Project 
Fort Peck Irrigation Project 


tion. 


intendent; (406) 653-1752, Irrigation. 


Cliff Hall, Acting Superintendent; Ted Hall, Irrigation Project Manager, Box 880, Browning, MT 
59417, Telephones: (406) 338-7544, Superintendent; (406) 338-7519, Irrigation. 

Ed Lone Fight, Superintendent; Karl Helvik, Irrigation Project Manager, P.O. Box 69, Crow 
Agency, MT 59022, Telephones: (406) 638-2672; Superintendent (406) 638-2863, Irriga- 


Judy Gray, Superintendent; Ralph Leo, Irrigation Project Manager, R.R.1, Box 980, Harlem, 
MT 59526, Telephones: (406) 353-2901, Superintendent; (406) 353-2905, Irrigation. 

Spike Bighorn, Superintendent, P.O. Box 637, Poplar, MT 59255; Vacant, Irrigation Manager 
602 6th Avenue North, Wolf Point, MT 59201, Telephones: (406) 768-5312, Super- 
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Wind River Irrigation Project George Gover, Superintendent; Ray Nation, Acting Irrigation Project Manager, P.O. Box 158, 
. Fort Washakie, WY 82514, Telephones: (307) 332-7810, Sipenasent (307) 332-2596, 


Irrigation. 


Southwest Region Contacts 


Larry Morrin, Regional Director, Bureau of indian Affairs, Southwest Regional Office, 1001 Indian School Road, Albuquerque, New Mexico 
87104, Telephone: (505) 563-3100. 


Project name contacts 


Pine River Irrigation Project Ross P. Denny, Superintendent; John Formea, Irrigation Engineer, P.O. Box 315, ignacio, CO 


81137-0315, Telephones: (970) 563-4511, Superintendent; (970) 563-1017, Irrigation. 


Western Region Contacts 
Brian Bowker, Acting Regional Director, Bureau of Indian Affairs, Western Regional Office, P.O. Box 10, Phoenix, Arizona 85001, Telephone: 
(602) 379-6600. 


Project name Project/Agency contacts 


Rodney McVey, Acting Superintendent; Ted Henry, Irrigation Project Manager, R.R. 1 Box 9- 
C, Parker, AZ 85344, Telephone: (928) 669-7111. 

Virgil Townsend, Superintendent, 1555 Shoshone Circle, Elko, NV 89801, Telephone: (775) 
738-0569. 

William Pyott, Land Operations Officer, P.O. Box 11000, Yuma, AZ 85366, Telephone: (520) 
782-1202. 

Carl Christensen, Supervisory General. Engineer, P.O. Box 250, Coolidge, AZ 85228, Tele- 
phone: (520) 723-6216 

Joe Revak, Supervisory General Engineer, Pima Agency, Land Operations, Box 8, Sacaton, 
AZ 85247, Telephone: (520) 562-3372. 

Lynn Hansen, Irrigation Manager, P.O. Box 130, Fort Duchesne, UT 84026, Telephone: (435) 
722-4341. 

Robert Hunter, Superintendent, 1677 Hot Springs Road, Carson City, NV 89706, Telephone: 
(775) 887-3500. 


_ Colorado River Irrigation Project 
Duck Valley Irrigation Project 


Fort Yuma Irrigation Project 


San Carlos Irrigation Project Joint Works 
San Carlos Irrigation Project Indian Works 
Uintah Irrigation Project 


Walker River Irrigation Project 


immediately following the name of the 
project notes the irrigation projects 
where rates are proposed for 
adjustment. 


What Irrigation Assessments or Charges projects where we recover our costs for 


are Proposed for Adjustment by This 
Notice? 


The rate table below contains the 
current rates for all of our irrigation 


operation and maintenance. The table 
also contains the proposed rates for.the 
2006 season and subsequent years 
where applicable. An asterisk 


NORTHWEST REGION RATE TABLE 


Project name 


Rate category 


Final 2005 rate 


Final 2006 rate 


Final 2007 rate 


Flathead Irrigation Project (see Note 
#2)". 

Fort Hall Irrigation Project * 

Fort Hall Irrigation Project—Minor 
Units *. 

Fort Hall Irrigation Project—Michaud * 


Wapato Irrigation Project—Toppenish/ 
Simcoe Units *. 


Wapato Irrigation Project—Ahtanum 
Units *. 


Wapato Irrigation Project—Satus Unit* 


Basic Per acre 


Basic Per acre 
Basic Per acre 


Basic Per acre 
Pressure Per acre 
Billing Charge Per Tract 


Farm unit/land tracts up to one acre 
(minimum charge). 

Farm unit/land tracts over one acre— 
per acre. 

Billing Charge Per Tract 


Farm unit/land tracts up to one acre 
(minimum charge). 


_| Farm unit/land tracts over one acre— | 


per acre. 

Billing Charge Per Tract 

Farm unit/land tracts up to one acre 
(minimum charge). 

“A” farm unit/land tracts over one 
acre—per acre. 

Additional Works farm: unit/land tracts 
over one acre—per acre. 

“B” farm unit/land tracts over one 


acre—per acre. 


$21.45 


22.00 
14.00 


33.00 
46.50 

5.00 
13.00 
13.00 


5.00 


$21.45 


24.00 
15.00 


34.00 
48.50 

5.00 
13.50 
13.50 


5.00 


$23.45. 


To be determined. 
To be determined. 


To be determined. 
To be determined. 
To be determined. 
To be determined. 
To be determined. 
To be determined. 


To be determined. 


‘| To be determined. 


To be determined. 
To be determined. 


To be determined. 
To be determined. 
To be determined. 


| 
13.00 13.50 | 
i 13.00 13.50 a 
5.00 5.00 | 
51.00 53.00 
| 51.00 53.00 
| 61.00 63.00 
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NORTHWEST REGION RATE TABLE—Continued 


Rate category 


Final 2005 rate 


Final 2006 rate 


Final 2007 rate 


acre 


‘Water Rental Agreement Lands—per 


62.00 


64.50 


To be determined. 


ROCKY MOUNTAIN REGION RATE TABLE 


Rate category 


Final 2005 rate 


Final 2006 rate 


Final 2007 rate 


Basic-per acre 
Basic-per acre 


Basic-per acre 
Trust Land per acre ..... 
Non-Trust Land per acre 
Basic-per acre 
Basic-per acre 


Fort Peck Irrigation Project * 
Wind River Irrigation Project 


$13.00 
16.00 


16.00 


7.75" 


15.50 
17.50 
~ 14.00 
17.00 


$13.00 
17.30 


17.00 

8.50 
17.00 
17.50 
14.00 
17.00 


To be determined. 


$9.25. 
18.50. 
To be determined. 


Wind River Irrigation Project—LeCiair 
District 


Basic-per acre 


SOUTHWEST REGION RATE TABLE 


Project name 


Rate category 


Final 2005 rate 


Final 2006 rate 


Pine River Irrigation Project * 


Minimum Charge per tract 


$25.00 
8.50 


$50.00. 
13.00. 


Basic-per acre 
Carriage Contract annual rate 


100.00. 


WESTERN REGION RATE TABLE 


Rate category 


Final 2005 rate 


Final 2006 rate Final 2007 rate 


Duck Valley Irrigation Project 
Fort Yuma Irrigation Project (See Note 
#1). 


San Carlos Irrigation Project (Joint 
Works) (See Note #2). 
San Carlos Irrigation Project (Indian 


Basic per acre up to 5.75 acre-feet .... 
Excess Water per acre-foot over 5.75 
acre-feet. 
Basic-per acre 
Basic-per acre up to 5.0 acre-feet 


Excess Water per acre-foot over 5.0 
acre-feet. 
Basic-per acre 


Basic-per acre , 


Basic-per acre 
Minimum Bill 
Indian per acre .... 
Non-Indian per acre 


$47.00 


$47.00 | To be determined. 


17.00 17.00 
5.30 
65.00 


5.30 
65.00 


10.50 10.50 


77.00 77.00 | To be determined. 
11.00 
25.00 

7.32 


15.29 


12.00 
25.00 

7.32 
15.29 


* Notes irrigation projects 


‘where rates are proposed for adjustment. 


Note #1— 


e Fort Yuma Irrigation Project is owned and operated by the Bureau of Reclamation (Reclamation). The irrigation rates assessed 


for operation and maintenance are established by Reclamation and are provided for informational purposes only. The BIA collects the irrigation 


assessments on behalf of Reclamation. 


Note #2—The 2007 irrigation rate per acre is established through this notice. 


Consultation and Coordination With 
Tribal Governments (Executive Order 
13175) 


The BIA irrigation projects are vital 
components of the local agriculture 
economy of the reservations on which 
they are located. To fulfill its 
responsibilities to the tribes, tribal 
organizations, water user organizations, 
and the individual watef users, the BIA 
communicates, coordinates, and 
consults on a continuing basis with 
these entities on issues of water 


delivery, water availability, costs of 
administration, operation, maintenance, 
and rehabilitation. This is accomplished 
at the individual irrigation projects by 
Project, Agency, and Regional 
representatives, as appropriate, in 
accordance with local protocol and 
procedures. This notice is one 
component of the BIA’s overall . 
coordination and consultation process 
to provide notice and request comments 
from these entities on adjusting our 
irrigation rates. 


Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (Executive Order 
13211) 


The rate adjustments will have no 
adverse effects on energy supply, 
distribution, or use (including a 
shortfall in supply, price increases, and 
increased use of foreign supplies) 
should the proposed rate adjustments be 
implemented. This is a notice for rate 
adjustments at BIA owned and operated 
irrigation projects, except for the Fort 
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Yuma Irrigation Project. The Fort Yuma 
Irrigation Project is owned and operated 
by the Bureau of Reclamation with a 
portion serving the Fort Yuma 
Reservation. 


Regulatory Planning and Review 
(Executive Order 12866) 


These rate adjustments are not a 
significant regulatory action and do not 
need to be reviewed by the Office of 
Management and Budget under 
Executive Order 12866. 


Regulatory Flexibility Act 

This rate making is not a rule for the 
purposes of the Regulatory Flexibility 
Act because it is ‘‘a rule of particular 


applicability relating to rates.” (5 U.S.C. 
601 et seq.) 


Unfunded Mandates Act of 1995 


These rate adjustments impose no 
unfunded mandates on any 
governmental or private entity and are 
in compliance with the provisions of the 
Unfunded Mandates Act of 1995. 


Takings (Executive Order 12630) 


The Department has determined that 
these rate adjustments do not have 
significant ‘‘takings” implications. The 
rate adjustments do not deprive the 
public, state, or local governments of 
rights or property. 


Federalism (Executive Order 13132) 


The Department has determined that 
these rate adjustments do not have 
significant Federalism effects because 
they pertain solely to Federal-tribal 
relations and will not interfere with the 
roles, rights, and responsibilities of 
states. 


Civil Justice Reform (Executive Order 
12988) 


In accordance with Executive Order 
12988, the Office of the Solicitor has 
, determined that this notice does not 
unduly burden the judicial system and 
meets the requirements of sections Sfa). 
and 3(b)(2) of the Order. 


Paperwork Reduction Act of 1995 


These rate adjustments do not affect 
the collections of information which 
have been approved by the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), under the Paperwork Reduction 
Act of 1995. The OMB Control Number 
is 1076-0141 and expires April 30, 
2006. 


National Environmental Policy Act 


The Department has determined that 
these rate adjustments do not constitute 
a major Federal action significantly 


affecting the quality of the human 
environment and that no detailed 
statement is required under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321-4370(d)). 

Dated: March 20, 2006. 
Michael D. Olsen, 
Acting Principal Deputy Assistant Secretary— 
Indian Affairs. 
[FR Doc. E6-4945 Filed 4—4—06; 8:45 am] 
BILLING CODE 4310-w7-P 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 


[ID-200—1120-PH] 
Resource Advisory Council Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of May Resource 


Advisory Council Meeting to be Held in 


Twin Falls District, Idaho. 


SUMMARY: This notice announces the 
intent to hold a Resource Advisory 
Council (RAC) meeting in the Twin 
Falls District of Idaho on Tuesday, May 
9, 2006. The meeting will be held at the 
Red Lion Canyon Springs Hotel, 1357 
Blue Lakes Boulevard, in Twin Falls, 
Idaho. 


SUPPLEMENTARY INFORMATION: The Twin 
Falls District Resource Advisory 
Council consists of the standard fifteen 
members residing throughout south 
central Idaho. Meeting agenda items 
will include updates on sub-committee 
efforts, Idaho State Sage Grouse Plan 
update, ongoing proposed energy 
efforts, FACA compliance, pending 
decisions and more. 
FOR FURTHER INFORMATION CONTACT: Sky 
Buffat, Twin Falls District, Idaho, 400 
West F Street, Shoshone, Idaho 83352, 
(208) 732-7307. 

Dated: March 27, 2006. 
Howard Hedrick, 
Twin Falls District Manager. 
[FR Doc. E6-4920 Filed 44-06; 8:45 am] 
BILLING CODE 4310-GG-P 


DEPARTMENT OF THE INTERIOR 


‘Bureau of Land Management 


[CO-922-06—1310-Fl; COC66717] 


Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 


SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2—3(a) and (b)(1), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement of oil and gas 
lease COC66717 from Gunnison Energy 
Corporation for lands in Gunnison 
County, Colorado. The petition was 
filed on time and was accompanied by 
all the rentals due since the date the 
lease terminated under the law. 


FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Beverly A. 
Derringer, Chief, Fluid Minerals 
Adjudication, at 303-239-3765. 


SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 
$10.00 per acre or fraction thereof, per 
year and 16% percent, respectively. The 
lessee has paid the required $500 
administrative fee and $155 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
section 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S. C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease COC66717 effective August 1, 
2004, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 


Dated: November 4, 2005. 
Milada Krasilinec, 
Acting Chief, Fluid Minerals Adjudication. 
Editorial Note: This document was 
received at the Office of the Federal Register 
on March 31, 2006. 
[FR Doc. E6—4925 Filed 44-06; 8:45 am] 
BILLING CODE 4310-JB-P 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[MT-926-06—1910—BJ-5REG] 


Montana: Filing of Plat of Survey 


AGENCY: Bureau of Land Management, 
Montana State Office, Interior. 
ACTION: Notice of Filing of Plat of 
Survey. 


SUMMARY: The Bureau of Land 
Management (BLM) will file the plat of 
survey of the lands described below in 
the BLM Montana State Office, Billings, 
Montana, (30) days from the date of 
publication in the Federal Register. 
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FOR FURTHER INFORMATION CONTACT: 
Martin Bonorden, Cadastral Surveyor, 
Branch of Cadastral Survey, Bureau of 
Land Management, 5001 Southgate 
Drive, Billings, Montana, 59101-4669, 
telephone (701) 227-7730 or (406) 896- 
5009. 


SUPPLEMENTARY INFORMATION: This 
survey was executed at the request of 
‘the Crow Agency, through the Rocky 
Mountain Regional Director, Bureau of 
Indian Affairs, and was necessary to 
determine Trust and Tribal land. 

The lands we surveyed are: 


Principal Meridian, Montana 


Tps. 3 and 4 S., Rs. 32 E. : 

The plat, in one sheet, representing the 
dependent resurvey of a portion of the north 
boundary, a portion of the subdivisional lines 
(including Township 3 South, Range 32 
East), a portion of the subdivision of section 
2, and the adjusted original meanders of the 
former right bank of the Big Horn River, 
through section 2 (and the south half of 
section 35, Township 3 South, Range 32 
East), the subdivision of section 2, and the 
survey of the meanders of the present right 
bank of the Big Horn River, through section 
2, and certain division of accretion lines in’ ~ 
section 2, Townships 3 and 4 South, Range 
32 East, Principal Meridian, Montana, was 
accepted March 27, 2006. 

We will place copies of the plat, in one 
sheet, and related field notes we described in 
the open files. They will be available to the 
public as a matter of information. 

If BLM receives a protest against this 
survey, as shown on the plat, in one sheet, 
prior to the date of the official filing, we will 
stay the filing pending our consideration of 
the protest. 

We will not officially file this plat, in one 
sheet, until the day after we have accepted 
or dismissed all protests and they have 
become final, including decisions or appeals. 


Dated: March 30, 2006. 
Thomas M. Deiling, 
Chief Cadastral Surveyor, Division of 
Resources. 
{FR Doc. E6-4918 Filed 44-06; 8:45 am] 
BILLING CODE 4310-$$-P 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 337-TA-559] 


In the Matter of Certain Digital 
Processors and Digital Processing 
Systems, Components Thereof, and 
Products Containing Same; Notice of 
Commission Decision Not To Review 
an Initial Determination Granting 
Complainant’s Motion To Amend the 
Complaint and Notice of Investigation 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review an initial determination (“‘ID’’) 
issued by the presiding administrative 
law judge (“ALJ’’) granting 
complainant’s motion to amend the 
complaint and notice of investigation. 
FOR FURTHER INFORMATION CONTACT: 
Michelle Walters, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
708-5468. Copies of non-confidential 
documents filed in connection with this 
investigation are or will be available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436, 
telephone (202) 205-2000. General 
information concerning the Commission 
may also be obtained by accessing its 
Internet server at http://www.usitc.gov. 
The public record for this investigation 
may be viewed on the Commission’s 
electronic docket (EDIS) at http:// 
edis.usitc.gov. Hearing-impaired 
persons are advised that information on 
this matter can be obtained by 
contacting the Commission’s TDD 
terminal on (202) 205-1810. 
SUPPLEMENTARY INFORMATION: This 
investigation was instituted on January 
9, 2006, based on a complaint filed by 
Biax Corporation (“‘Biax’’) of Boulder, 
Colorado. The complaint alleges 
violations of section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337) in the 
importation into the United States, the 
sale for importation, and the sale within 
the United States after importation of . 
certain digital processors or digital 
processing systems, components 
thereof, or products containing the same 
by reason-of infringement of various 
claims of United States Patent Nos. 
5,021,945, 5,517,628, and 6,253,313. 
The complaint named four respondents: 
Philips Semiconductors B.V. of the 
Netherlands; Philips Consumer 
Electronics Services B.V. of the 
Netherlands; Philips Consumer 
Electronics North America Corp. of 
Atlanta, Georgia; and 2Wire, Inc. of San 
Jose, California. 

On February 3, 2006, Biax moved to 
amend the complaint and notice of 
investigation in order to remove 
respondent Philips Consumer 
Electronics North America Corp. and to 
add Philips Electronics North America 
Corp. Biax requested the switch because 
it recently learned that Philips 
Consumer Electronics North America 
Corp. is not an independent legal entity, 

-but rather is a division of proposed 


respondent Philips Electronics North 
America Corp. None of the respondents 
nor the Commission investigative 
attorney opposed Biax’s motion. 

On March 1, 2006, the ALJ issued an 
ID granting Biax’s motion to amend the 
complaint and notice of investigation. 
The ALJ found that, pursuant to 
Commission Rule 210.14(b)(1) (19 CFR 
210.14(b)(1)), there was good cause to 
amend the complaint and notice of 
investigation in order to remove 
respondent Philips Consumer 
Electronics North America Corp. and to 
add Philips Electronics North America 
Corp. No petitions for review of the ID 
were filed. Having examined the record 
of this investigation, the Commission 
has determined not to review the ALJ’s 


The authority for the Commission’s 
determination is contained in section 
337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in 
section 210.42 of the Commission’s 
Rules of Practice and Procedure (19 CFR - 
210.42). 

By order of the Commission. 

Issued: March 30, 2006. 

Marilyn R. Abbott, 

Secretary to the Commission. 

[FR Doc. E6—4936 Filed 4—4—06; 8:45 am] 
BILLING CODE 7020-02-P 


INTERNATIONAL TRADE 
COMMISSION 


[Inv. No. 337-TA-523] 


In the Matter of Certain Optical Disk 
Controller Chips, and Chipsets and 
Products Containing, Same, Including 
Dvd Players and Pc Optical, Storage 
Devices Il; Notice of Commission 
Decisions: To Grant Joint Motions To 
Terminate the Investigation as to All 
Respondents on the Basis of 
Settlement Agreements; To Grant-in- 
Part and Deny-in-Part Requests To 
Vacate a Final Initial Determination; To 
Grant a Motion for Leave To File 
Corrected Versions of a Joint Motion 
To Terminate; To Deny Motions for 
Leave To File Reply; To Deny a Petition 
for Reconsideration 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice. 


SUMMARY: Notice is hereby given that 
the U.S. International Trade 
Commission has determined to grant 
joint motions to terminate the above- 
captioned investigation as to all 
respondents on the basis of settlement 
agreements. The Commission has also 
granted-in-part and denied-in-part the 
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private parties’ requests to vacate the 
presiding administrative law judge’s 
(‘‘ALJ’s’’) final initial determination 
(“ID’’): Specifically, the Commission has 

determined to vacate those portions of 
the final ID that are presently under 
review by the Commission, and has 
determined to deny the request for 
vacatur as to those portions of the final 
ID that were previously adopted by the 
Commission. 

The Commission has also granted a 
joint motion for leave to file corrected 
versions of the joint motion to terminate 
the investigation as to respondent 
Sunext Technology Co., Ltd.; denied 
motions for leave to reply; and denied 
a petition for reconsideration. 

FOR FURTHER INFORMATION CONTACT: 
Clara Kuehn, Esq., Office of the General 
Counsel, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205-3012. Copies of all nonconfidential 
documents filed in connection with this 
investigation are or will be available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Washington, DC 20436, 
telephone 202-205-2000. 

General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this investigation may be viewed on the 
Commission’s electronic docket (EDIS— 
ON-LINE) at Attp://edis.usitc.gov. 
Hearing-impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202— 
205-1810. 

SUPPLEMENTARY INFORMATION: The 
Commission instituted this investigation 
on August 31, 2004, based ona 
complaint filed on behalf of MediaTek 
Corporation (‘‘complainant”’) of Hsin- 
Chu City, Taiwan. 69 FR 53089 (Aug. 
31, 2004). The complaint, as 
supplemented, alleged violations of 
section 337 in the importation into the 
United States, sale for importation, and 
sale within the United States after 
importation of certain optical disk 
controller chips and chipsets by reason 
of infringement of claims 1, 3-6, and 8— 
10 of U.S. Patent No. 5,970,031 (‘‘the 
patent’) and claims 1—4 of U.S. 
Patent No. 6,229,773 (‘‘the ’773 patent”’). 
Id. The notice of investigation named 
two respondents: Zoran Corporation 
(‘‘Zoran’’) and Oak Technology, Inc. 
(“Oak”), both of Sunnyvale, California. 
Id. 

On October 7, 2004, the ALJ issued an 
ID (Order No. 5) granting complainant’s 


motion to amend the complaint and 
notice of investigation to add Sunext 
Technology Co., Ltd. (‘“‘Sunext”’) of 
Hsin-Chu City, Taiwan, as a respondent 
and to add claims of another patent, 
viz., claims 1-2, 5-6, 15-19, 21, and 22 
of U.S. Patent No. 6,170,043 (“‘the 043 
patent’’) to the scope of the 
investigation. 69 FR 64588. That ID was 
not reviewed by the Commission. Id. 

A tutorial was held on June 24, 2005, 
and an eight-day evidentiary hearing 
was held from June 27, 2005, through 
July 7, 2005. 

nm September 30, 2005, the ALJ 
issued his final ID concluding that there 
was no violation of section 337. 
Although the ALJ found that respondent 
Oak infringes claims 1, 2, and 3 of the 
773 patent, he found that those claims 
are invalid as anticipated by Japanese 
patent application number 08—015834 
(RX-518) (‘the Okuda prior art 
reference’). He found no infringement 
of claim 4 of the ’773 patent, and no 
infringement of any asserted claim of 
the ’031 or 043 patents. The ALJ 
concluded that the asserted claims of 
the ’031 patent are invalid for lack of 
enablement, the asserted claims of the 
’043 patent are not invalid, and the 
asserted claims of the ’043 patent are 
not unenforceable. He also found that 
complainant did not establish the 


technical or economic prong of the 
domestic industry requirement for any 


of the three patents in issue. 

On December 16, 2005, the 
Commission determined to review the 
final ID in part. 70 FR 76074. 

(1) The Commission determined to 
review the AL]’s analysis of the 
technical and economic prongs of the 
domestic industry requirement in its 
entirety. 

(2) With respect to the ’773 patent, the 
Commission determined to review the 
following portions of the AL]’s 
infringement analysis: (a) The findings 
and analysis under the doctrine of 
equivalents concerning the SC series 
chips relating to the ‘‘radio frequency 
(RF) amplifier chip” limitation of claims 
1 and 3 of the ’773 patent (ID at 89-93, 
97); (b) the finding that Sunext’s 
reference designs incorporating the SC 
series controller chips do not infringe 
claim 4 under the doctrine of 
equivalents (ID at 99-100); (c) the 
finding that the ‘working optical 
drives” of Sunext’s customers that 
incorporate the accused OTI-9510 and 
SC series controller chips infringe 
claims 1-3 of the ’773 patent (ID at 79, 
89, 100); and (d) the finding that Sunext 
does not indirectly infringe the asserted 
claims of the ’773 patent (ID at 102-04). 
As to invalidity, the Commission 
determined to review the AL)J’s finding 


that the Okuda prior art reference 
anticipates claims 1, 2, and 3 of the ’773 
patent (ID at 104—06), and his 
conclusion that respondents failed to 
establish that claims 1, 2, or 3 of the 
773 patent are made obvious by certain 
prior art (ID at 109-111). 

(3) With respect to the ’043 patent, the 
Commission determined to review the 
ALJ’s finding that PCT Publication No. 
W097/38367 (Hagiwara) does not 
anticipate claims 15, 16, 17, 19, 21, or 


22 of the 043 patent. The Commission 


also determined to review portions of 
the ALJ’s determination that the ’043 
patent is not unenforceable for 
inequitable conduct before the PTO, 
specifically sections X.E.1 and X.E.2 of 
the ID (ID at 154—56). ‘ 

The Commission determined not to 
review the remainder of the 1D, thereby 
adopting those portions of the ID. 70 FR 
76074. In its notice of review, the 
Commission requested briefing from the 
parties on the issues under review, and 
requested interested persons to file 
written submissions on remedy, the 
public interest, and bonding. Id. 

On December 21, 2005, MediaTek 
petitioned for reconsideration of the 
Commission’s determination not to 
review the ALJ’s claim construction 
with respect to one of the three patents 
in issue. Zoran, Oak, and the 
Commission investigative attorney 
(“IA”) opposed MediaTek’s petition, 
and on December 30, 2005, MediaTek 
filed a reply to those oppositions. On 
January 4, 2006, Zoran and Oak filed an 
opposition to MediaTek’s motion for 
leave to file a reply, and on January 5, 
2006, MediaTek filed a reply. The 
Commission has determined to deny 
MediaTek’s motions for leave to file a 
reply. 

Having considered MediaTek’s 
December 21, 2005, petition for 
reconsideration and the responses 
thereto, the Commission has determined 
to deny the petition. Pursuant to 
Commission rule 210.47 (19 CFR 
210.47), within 14 days after service of 
a Commission determination, any party 
may file a petition for reconsideration. 
Any such petition, however, “must be 
confined to new questions raised by the 
determination or action ordered to be 
taken thereunder and upon which the 
petitioner had no opportunity to submit 
arguments.’ Commission rule 210.47 
(19 CFR 210.47). The Commission has 
found that MediaTek’s petition is not 
confined to new questions. Accordingly, 
the Commission has denied the petition 
for reconsideration for failure to comply 
with Commission rule 210.47 (19 CFR 
210.47). 

Initial submissions in response to the 
Commission’s notice-of review were 
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filed by all parties on January 9, 2006. 
On January 16, 2006, all parties filed 
reply submissions. 

On February 10, 2006, complainant 
MediaTek and respondents Zoran and 
Oak filed a joint motion pursuant to 
Commission rules 210.21(a) and (b) (19 
CFR 210.21(a) and (b)) to terminate the 
investigation as to Zoran and Oak on the 
basis of a settlement agreement. On the 
same day, MediaTek and the third 
respondent, Sunext, filed a joint motion 
pursuant to Commission rules 210.21(a) 
and (b) (19 CFR 210.21(a) and (b)) to 
terminate the investigation as to Sunext 
on the basis of a settlement agreement. 
On February 14, 2006, MediaTek and 
Sunext filed a joint motion for leave to 
file corrected versions of their joint 
motion to terminate. The Commission 
determined to grant the joint motion for 
leave to file corrected versions. On 
February 22, 2006, the IA filed a 
response supporting the joint motions to 
terminate. In their joint motions to 
terminate the investigation, MediaTek, 
Zoran, Oak, and Sunext requested that, 
if the Commission grants their joint 
motions, the Commission vacate the 
AL)’s final ID in its entirety. The IA 
supported the private parties’ request to 
vacate the final ID. 

Having examined the joint motions to 
terminate and the IA’s response thereto, 
the Commission determined that the 
motions comply with the procedural 
requirements of Commission rule 
210.21(b)(1) (19 CFR 210.21(b)(1)). The 
Commission further determined that the 
proposed settlement of the Commission 
investigation will not have an adverse 
effect on the public health and welfare, 
competitive conditions in the U.S. 
economy, the production of like or 
directly competitive articles in the . 
United States, or U.S. consumers. 
Accordingly, the Commission 
determined to grant the joint motion of 
complainant MediaTek and respondents 
Zoran and Oak to terminate the 
investigation as to Zoran and Oak, and 
determined to grant the joint motion of 
MediaTek and Sunext to terminate the 
investigation as to Sunext. As to 
vacatur, the Commission determined to 
vacate those portions of the final ID that 
are presently under review by the 


Commission and to deny the request for - 


vacatur as to those portions of the final 
ID previously adopted by the 
Commission. See 70 FR.76074 (Dec. 22, 
2005). 

The authority for the Commission’s 
determination is contained in section 
337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and in 

§§ 210.21, 210.45, and 210.50 of the 
Commission’s Rules of Practice and 


Procedure (19 CFR 210.21, 210.45, and 
210.50). 

By order of the Commission. 

Issued: March 31, 2006. 
Marilyn R. Abbott, 
Secretary to the Commission. 
[FR Doc. E6-4935 Filed 44-06; 8:45 am] 
BILLING CODE 7020-02-P 


INTERNATIONAL TRADE 
COMMISSION 


Polychioroprene Rubber From Japan: 
Dismissal of Request for Institution of 
a Section 751(b) Review Investigation 


AGENCY: United States International 
Trade Commission. 

ACTION: Dismissal of a request to 
institute a section 751(b) review 
concerning the Commission’s 
affirmative finding in investigation No. 
AA1921-129: Polychloroprene Rubber 
from Japan. 


SUMMARY: The Commission determines, - 


pursuant to section 751(b) of the Tariff 
Act of 1930 (the Act) 1 and Commission 
rule 207.45,? that the subject request 
does not show changed circumstances 
sufficient to warrant institution of an 
investigation to review the 
Commission’s affirmative finding in 
investigation No. AA1921-129, 
Polychloroprene Rubber from Japan. 
FOR FURTHER INFORMATION CONTACT: 
George L. Deyman (202-205-3197), 
Office of Investigations, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436. 
Hearing-impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202- 
205-1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202-205-2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this matter may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 


Background Information 


On July 31, 1973, the Treasury 
Department (Treasury) determined that 
imports of polychloroprene rubber 
(PCR) from Japan are being sold in the 
United States at less than fair value 
(LTFV) within the meaning of the 
Antidumping Act, 1921, as amended (19 
U.S.C. 160 et seq.) (38 FR 20630, August 


119 U.S.C. 1675(b). 
219 CFR 207.45. 


2, 1973), and on October 31, 1973, the 
Commission determined that an 
industry in the United States is being, 
or is likely to be, injured by reason of 
imports of such LTFV merchandise. 
Accordingly, Treasury ordered that 
antidumping duties be imposed on such 
imports (38 FR 33593, December 6, 
1973). On December 8, 1998, the 
Commerce Department (Commerce) 
determined that revocation of the 
antidumping finding on PCR from Japan 
would be likely to lead to continuation 
or recurrence of dumping (63 FR 67656, 
December 8, 1998), and on July 30, 
1999, the Commission determined that 


_revocation of the antidumping finding 


would be likely to lead to continuation 
or recurrence of material injury to an 
industry in the United States within a 
reasonably foreseeable time (64 FR 
41458, July 30, 1999, and 64 FR 42962, 
August 6, 1999). Accordingly, 
Commerce ordered that the 
antidumping finding be continued (64 
FR 47765, September 1, 1999). On 
November 4, 2004, Commerce 
determined that revocation of the . 
antidumping finding on PCR from Japan 
would be likely to lead to continuation 
or recurrence of dumping (69 FR 64276, 
November 4, 2004), and on July 21, 
2005, the Commission determined that 
revocation of the antidumping finding 
would be likely to lead to continuation 
or recurrence of material injury to an 
industry in the United States within a 
reasonably foreseeable time (70 FR 
42101, July 21, 2005). Accordingly, 
Commerce again ordered that the 
antidumping finding be continued (70 
FR 44893, August 4, 2005). 

On November 22, 2005, the 
Commission received a request to 
review its affirmative determination in 
investigation No. AA1921—129 pursuant 
to section 751(b) of the Act (19 U.S.C. 
1675(b)). The request was filed by the 
Gates Corp. (“‘Gates’’). Gates alleged that 
the October 2005 announcement by the 
European PCR producer Polimeri 
Europa (‘‘Polimeri’’) that it was 
permanently closing its sole 
manufacturing plant is a fundamental 
change that constitutes changed 
circumstances sufficient to warrant a 
review of the antidumping finding. 
Specifically, Gates contended that this 
development “represents a very 
important change in the status quo,” 
that the loss of a supplier of this 
magnitude will have a major impact on 
the availability of supply and conditions 
of competition of PCR, that continuation 
of the antidumping finding undermines 
access to PCR, and that revocation of the 
antidumping finding is not likely to 
result in the continuation or recurrence 
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of material injury to the domestic PCR 
industry. 

Pursuant to Commission rule 
207.45(b),? the Commission published a 
notice in the Federal Register on 
December 27, 2005,* requesting 
comments as to whether the alleged 
changed circumstances warranted the 
institution of a review. The Commission 
received comments in support of Gates’ 
request from Excel Polymers L.L.C.; 
Gates; The Goodyear Tire & Rubber Co.; 
Mark IV Industries, Inc.; the Motor & 
Equipment Manufacturers Association; 
and Tosoh Corp. The Commission 
received letters supporting a changed 
circumstances review from the 
following PCR purchasers: Avon ° 
Custom Mixing Service, Inc.; Blair 
Rubber Co.; BRC Rubber & Plastics, Inc.; 
Carlisle Power Transmission Products, 
Inc.; Chardon Rubber Co.; Custom 
Rubber Co.; Custom Rubber 
Technologies, LLC; Federal-Mogul 
Corp.; Mount Hope Products LLC; R-H 
Products Co., Inc.; Specification Rubber 
Products, Inc.; Standard Rubber 
Products, Inc.; Trostel Ltd.; and 
Westland Technologies, Inc. The 
Commission also received letters 
supporting the institution of a changed 
circumstances review from 
Congressman John Boozman (Arkansas); 
and from Senators Wayne Allard 
(Colorado), Blanche Lambert Lincoln 
(Arkansas), Ken Salazar (Colorado), and 
James Talent (Missouri). 

The Commission received 
submissions opposing institution of a 
changed circumstances review from 
DuPont Performance Elastomers L.L.C., 
the U.S. producer of PCR, and from 
LANXESS Corporation, a U.S. affiliate 
of the German PCR producer LANXESS 
AG. 

Analysis: After consideration of the 
request for review and the responses to 
the notice inviting comments, the 
Commission has determined, pursuant 
to section 751(b) of the Act and 
Commission rule 207.45, that the 
information available to the 
Commission does not show changed 
circumstances sufficient to warrant 
institution of an investigation to review 
the Commission’s affirmative finding in 
investigation No. AA1921-—129: 
Polychloroprene Rubber from Japan. 

The Commission will not institute a 
review under section 751(b) unless it is 
persuaded there is sufficient 
information demonstrating: 

(1) That there have been significant 
changed circumstances from those in 
existence at the time of the original 
investigation; 


319 CFR 207.45(b). 
470 FR 76468. 


(2) That those changed circumstances 
are not the natural and direct result of 
the imposition of the antidumping and/ 
or countervailing duty order, and 


(3) That the changed circumstances, 
allegedly indicating that revocation of 
the order would not be likely to lead to 
continuation or recurrence of material 
injury to the domestic industry, warrant 
full investigation.® 


The decision to undertake a review is 
“a threshold question, * * * [which] 
may be made only when it reasonably 
appears that positive evidence adduced 
by the petitioner together with other 
evidence gathered by the Commission 
leads the ITC to believe that there are 
changed circumstances sufficient to 
warrant review.” 


The asserted changed circumstance 
consists of the closure of Polimeri’s PCR 
manufacturing plant in France. The 
closure of this plant and the consequent 
disappearance of Polimeri as a supplier 
of nonsubject imports (i.e., imports that 
are not subject to the antidumping 
finding on PCR from Japan) does not in 
any significant way affect the 
information relied on by the 
Commission, including existing and 
projected market conditions and, thus, 
the Commission’s reasoning in its most 
recent five-year review of this 
antidumping finding. 

In finding that subject import volumes 
were likely to be significant if the 
antidumping finding were revoked, the 
Commission relied on factors such as: 
The production capacity of Japanese 
PCR producers, trends in worldwide 
demand for PCR, the export orientation 
of the Japanese PCR industry, and 
relatively high average prices in the 
United States as compared with other 
markets.” The closure of Polimeri’s 
plant does not in any significant way 
alter the analysis underlying the 
Commission’s likely volume finding. 
Indeed, it could be argued that 
Polimeri’s withdrawal from the U.S. 
PCR market makes it more likely that 


5 See Gray Portland Cement and Cement Clinker 
From Mexico, 66 FR 65740 (Dec. 20, 2001); Heavy 
Forged Handtools from the People’s Republic of 
China, 62 FR 36305 (July 7, 1997); Certain Cold- 


‘Rolled Carbon Steel Plate Products from Germany 


and the Netherlands, 61 FR 17319 April 19, 1996); 
see generally, A. Hirsh, Inc. v. United States, 737 
F. Supp. 1186 (CIT 1990); Avesta AB v. United 
States, 724 F. Supp. 974 (CIT 1989), aff'd 914 F.2d 
233 (Fed. Cir. 1990); and Avesta AB v. United 
States, 689 F. Supp. 1173 (CIT 1988). 

6 Avesta, 689 F. Supp. at 1181 (CIT 1988); A. 
Hirsh, Inc. v. United States, 729 F. Supp. 1360, 
1363-64 (CIT 1990), aff'd following remand, 737 F. 
Supp. at 1188 (CIT 1990). 

7 Polychloroprene Rubber From Japan, Inv. No. 
AA-1921-—129 (Segond Review), USITC Pub. 3786 
at 9-10 (June 2005). 


subject imports would be significant if 
the finding were revoked. 

In finding that revocation of the 
antidumping finding would be likely to 


‘lead to significant price effects, the 


Commission relied on factors such as: 
Moderately high substitutability 
between subject imports and the 
domestic like product, pricing of 
Japanese imports in the Commission’s 
original investigation, and pricing 
practices of Japanese PCR producers in 
third-country markets.® As with the 
likely volume finding, Polimeri’s plant 
closure does not in any significant way 
alter the analysis underlying the 
Commission’s likely price effects 
finding. It is true—as Gates notes in its 
request for a review—that competition 
by nonsubject imports, such as those 
from Polimeri, was a factor in the 
Commission’s analysis of likely price 
effects.? However, it was only one of a 
number of factors that went into the 
Commission’s analysis. Moreover, based 
on Polimeri’s past share of the U.S. 
market (the details of which are 
business proprietary), its withdrawal 
from that market is very unlikely to lead 
to the elimination of all nonsubject 
imports. 

In finding that revocation of the 
antidumping finding would be likely to 
have a significant adverse impact on the 
domestic industry within a reasonably 
foreseeable time, the Commission noted 
that the condition of the domestic 
industry had deteriorated significantly 
since the first five-year review of the 
antidumping finding. It concluded that 
if the finding were revoked, a significant 
volume of low-priced subject imports 
would likely have a significant adverse 
impact on the production, shipments, 
sales, and revenue levels of the 
domestic indusiry; and that this 
reduction in the industry’s production, 
sales, and revenue levels would have a 
direct adverse impact on the industry’s 
profitability and employment levels as 
well as on its ability to raise capital and 
make and maintain necessary capital 
investments.!° Again, Polimeri’s plant 
closure does not in any significant way 
alter the analysis underlying the 
Commission’s likely adverse impact 
finding. 

The Commission also notes that many 
of the market conditions discussed by . 


at 11-12. 

®° The Commission explained that ‘‘[a]s demand 
continues to decline and the domestic industry 
faces greater competition from nonsubject imports, 
the increased and significant volumes of subject 
imports that would be added to the supply of PCR 
in the U.S. market were the finding to be revoked 
would likely have significant depressing or 
suppressing effects on prices for the domestic like 
product.” Id. at 12. 

10Td. at 12-14. 
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the parties supporting the institution of 
a changed circumstances review (for 
example, the closure of one of the 
domestic PCR producer’s plants, 
projected increases in worldwide 
demand, and strong demand for 
Japanese PCR in China) were known at 
the time of the most recent five-year 
review, and were explicitly considered 
in the Commission’s analysis." 

Finally, while short supply conditions 
are a relevant condition of competition, 
as the Commission has previously 
noted, ‘‘there is no short supply 
provision in the statute” and “the fact 
that the domestic industry may not be 
able to supply all of demand does not 
mean the industry may not be materially 
injured or threatened with material 
injury by reason of subject imports.” 

In sum, the asserted changed 
circumstance in this case, the closure of 
a non-subject producer’s plant, does not 
have a significant bearing on either the 
condition of the domestic industry or 
the likely effect of subject imports on 
that industry if the finding were 
revoked. 3 

In light of the above analysis, the 
Commission unanimously determines 
that institution of a review under 
section 751(b) of the Act concerning the 
Commission’s affirmative finding in 
investigation No. AA1921-129, 
Polychloroprene Rubber from Japan, is 
not warranted. 

By order of the Commission. 

Issued: March 31, 2006. 

Marilyn R. Abbott, 

Secretary to the Commission. 

[FR Doc. E6-4934 Filed 4-4-06; 8:45 am] 
BJLLING CODE 7020-02-P 


DEPARTMENT OF JUSTICE . 
Notice of Lodging of Consent Decree: 


_ Civil Penalties and Natural Resource 


Damages Under the Oil Pollution Act o 
1990 


Notice is hereby given that on March 
22, 2006, a proposed Consent Decree 
(‘“‘Decree’’) in United States and The 
Confederated Tribes of the Warm 
Springs Reservation of Oregon v. 
American Energy, Inc, Civil Action No. 


117d. at 7-8 and 10. 

12 Softwood Lumber from Canada, Inv. Nos. 701- 
TA-414 and 731-TA-928 (Article 1904 NAFTA 
Remand) at 108, n. 310 (December 2003). See also 
Metal Calendar Slides from Japan, Inv. No. 731- 
TA-1094 (Preliminary), USITC Pub. 3792 (August 
2005) at 9, n. 45 (“To the extent that Respondents 
claim that the Commission is legally unable to make 
an affirmative finding of material injury by reason 
of subject imports because the domestic industry is 
incapable of supplying domestic demand, they are 
incorrect.”’). 


04-CV-164—AA, was lodged with the 
United States District Court for the 
District of Oregon. 


In this action brought pursuant to 
Section 311(b)(7) of the Clean Water 
Act, 33 U.S.C. 1321(b)(7), and Warm 


‘Springs Tribal Code Chapter 433, the 


United States and the Confederated 
Tribes of the Warm Springs Reservation 
of Oregon (‘‘Warm Springs Tribes’’) 
sought penalties from American Energy, 
Inc. (“‘AEI’’) for causing the discharge of 
gasoline into the shorelines and waters 
of Beaver Creek on the Warm Springs 
Indian Reservation, Wasco County, 
Oregon. The United States and the 
Warm Springs Tribes also are seeking 
damages for injury to, destruction of, or 
loss of natural resources, including the . 
reasonable cost of assessing the 
damages, caused by the discharge under 
Section 1002(b)(2)(A) of the Oil 
Pollution Act of 1990, 33 U.S.C. 
2702(b)(2)(A). The claims of penalties 
and natural resource damages arise out 
of a gasoline spill that occurred on the 
morning of March 4, 1999, on the Warm 
Springs Indian Reservation. A tanker 
truck and trailer owned and/or operated 
by AEI overturned discharging 
approximately 5,400 gallons (128.57 
barrels) of gasoline that flowed onto the 
adjoining shorelines and into the waters 
of Beaver Creek and Beaver Butte Creek. 
The Federal and tribal natural resource 
trustees prepared an informal 
assessment of damage to natural 
resources and loss of use of natural 
resources occasioned by the spill for use 
in settlement discussions with AEI. The 
proposed Decree provides that AEI shall 
pay to the United States $80,000 in 
settlement of the United States’ claim 
for civil penalties, and pay to the Warm 
Springs Tribes $80,000 in settlement of 
the Warm Springs Tribes’ claim for civil 
penalties. To address natural resource 
damages, the proposed Decree provides 
that AEI shall pay $315,222.50 to the 
natural resource trustees for their 
development and implementation of the 
plan to restore natural resources 
damaged by the spill and to recover 
natural resource services lost as a result 
of the spill, which shall be deposited 
into the registry of the Court. The 
proposed Decree requires that the 
defendants reimburse $94,242.98 to the 
National Oceanic and Atmospheric 
Administration (‘““NOAA”’) of the United 
States Department of Commerce, and 
reimburse $15,533.52 to the United 
States Department of the Interior for 
damage assessment costs. In exchange 
for these payments, the United States 
and the Warm Springs Tribes covenant 
not to sue the defendants for civil 


penalties and natural resource damages 
arising from the spill. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General, Environniental and Natural 
Resources Division, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611, and should refer to United 
States and The Confederated Tribes of 
the Warm Springs Reservation of 
Oregon v. American Energy, Inc, DOJ 
Ref. 90-5—1—1—06871. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, 1000 SW Third 
Avenue, Suite 600, Portland, OR 97204— 
2902 at U.S. EPA Region 10, 1200 Sixth 
Avenue, Seattle, WA 98101. During the 
comment period, the consent decree 
may be examined on the following 
Department of Justice Web site, http:// 
www.usdoj.gov/enrd/open.html. Copies 
of the consent decree also may obtained 
by mail from the Consent Decree 
Library, P.O. Box 7611, U.S. Department 
of Justice, Washington, DC 20044-7611 
or by faxing or e-mailing a request to 
Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax no. 
(202) 514-0097, phone confirmation 
number (202) 514-1547. In requesting a 
copy, please énclose a check in the 
amount of $5.50 for United States and 
The Confederated Tribes of the Warm 
Springs Reservation of Oregon v. 
American Energy, Inc, (25 cents per 
page reproduction cost) payable to the 
U.S. Treasury. 


Robert E. Maher, Jr., 

Assistant Section Chief, Environmental 
Enforcement Section, Environmental and 
Natural Resources Division. 

{FR Doc. 06-3270 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Under the Comprehensive _ 
Environmental Response, 
Compensation and Liability Act 


Under 42 U.S.C. 9622(d)(2)(B) and 28 
CFR 50.7, notice is hereby given that on 
March 21, 2006, a proposed consent 
decree in United States v. Ametek, Inc. 
and John Evans’ Sons, Inc., Civil Action 
No. 06-1200, was lodged with the 
United States District Court for the 
Eastern District of Pennsylvania. 

In this action the United States is 
seeking injunctive relief and recovery of 
response costs incurred by the United 
States pursuant to the Comprehensive 
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Environmental Response, Compensation 
and Liability Act (“CERCLA”), 42 U.S.C. 
9601 et seq., in connection with the 
John Evans’ Sons Property at the North 
Penn Area Six Superfund Site (“‘Site’’), 
which consists of a contaminated 
groundwater plume and a number of 
separate parcels of property located 
within and adjacent to the Borough of 
Lansdale, Montgomery County, 
Pennsylvania. The proposed consent 
decree will resolve the United States’ 
claims against Ametek, Inc. and John 
Evans’ Sons, Inc. (‘‘Settling 
Defendants’’) in connection with the 
Site. Under the terms of the proposed 
consent decree, Settling Defendant will 
implement the EPA-selected 
groundwater remedy at the John Evans’ 
Sons Property and reimburse the United 
States for certain future response costs. 
Settling Defendant will receive a 
covenant not to sue by the United States 
with regard to the Site. 


The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611, and should refer to United 
States v. Ametek, Inc. and John Evans’ 
Sons, Inc., D.J. Ref. 90—-11—2—06024/18. 


The proposed consent decree may be 
examined at the Office of the United 
States Attorney, 615 Chestnut Street, 
Suite 1250, Philadelphia, PA 19106, and 
at U.S. EPA Region III, 1650 Arch Street, 
Philadelphia, PA 19103. During the 
public comment period, the proposed 
consent decree may also be examined 
on the following Department of Justice 
Web site: http://www.usdoj.gov/enrd/ 
open.html. A copy. of the proposed 
consent decree may also be obtained by 
mail from the Consent Decree Library, 
P.O. Box 7611, U.S. Department of 
Justice, Washington, DC 20044-7611 or 
by faxing or e-mailing a request to Tonia 
Fleetwood (tonia.fleetwood@usdoj.gov), 
fax no. (202) 514-0097, phone 
confirmation number (202) 514-1547. In 
requesting a copy from the Consent 
Decree Library, please enclose a check 
in the amount of $28.50 (25 cents per 
page reproduction cost). Checks should 
be made payable to the U.S. Treasury. 


Robert Brook, 


Assistant Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division. 

[FR Doc. 06-3266 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-15-M 


‘ 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decree 
Under the Comprehensive 
Environmental, Response, 
Compensation and Liabilities Act 


Pursuant to 42 U.S.C. 9622(i), notice 
is hereby given that on March 27, 2006, 
a proposed Consent Decree in United 
States and State of Oregon v. City of 
Millersburg, Civil Action No. 6:06—CV-— 
06069-TC was lodged with the United 
States District Court for the District of 
Oregon. 


The Consent Decree settles claims for 
reimbursement of response costs and for 
injunctive relief pursuant to CERCLA 
Sections 106 and 107, 42 U.S.C. 9606 
and 9607, at a portion of the Teledyne 
Wah Chang Site near Millersburg, 
Oregon. This Consent Decree will 
provide for the reimbursement of 
$91,964.95 of past response costs, 
implementation of institutional 
controls, and:access necessary to 
monitor those controls and to conduct 
any future response actions that may be 
necessary. 


The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611, and should refer to United 
States and State of Oregon v. City of 
Millersburg, Oregon, (D. Ore.) D.J. Ref. 
90-11-2-558/1. 


The Consent Decree may be examined 
at the Office of the United States 
Attorney, 1000 SW., Third Ave., Suite 
600, Portland, OR 97204-2902, and at 
U.S. EPA Region 10, 1200 Sixth Avenue, 
Seattle, Washington 98101. During the 
public comment period, the Consent 
Decree may also be examined on the 
Department of Justice Web site, http:// 
www.usdoj.gov./enrd/open.html. A copy 
of the Consent Decree may also be 
obtained by mail from the Consent 
Decree Library, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611 or by faxing or e-mailing a 
request to Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax no. 
(202) 514-0097, phone confirmation 
number (202) 514-1547. In requesting a 
copy from the Consent Decree Library, 
please enclose a check in the amount of 


$6.25 (25 cents per page reproduction 
cost) payable to the U.S. Treasury. 


Robert E. Maher, Jr., 

Assistant Section Chief, Environmental 
Enforcement Section, Environment and 
Natural Resources Division. 

[FR Doc. 06-3269 Filed 4—-4—06; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Notice of Lodging of Consent Decrees 
With Monarch Greenback, LLC, the’ 
Article 5 Trusts, A.H. Burroughs, Ill, - 
Karen Weaver Eccles and O.H. Davison 
Under the Comprehensive 
Environmental Response, 
Compensation and Liability Act and 
the Clean Water Act 


Under 28 CFR 50.7, notice is hereby 
given that on March 22, 2006, two 
proposed Consent Decrees (Consent 
Decrees) in the case of United States v. 
Monarch Greenback, L.L.C., et al., Civil 
Action No. 02—436—S—EJL (D. Idaho), 
have been lodged with the United States 
District Court for the District of Idaho. 

The Complaint sought the recovery of 
costs incurred in connection with 
response actions taken by the United 
States Environmental Protection Agency 
at the Talache Mine Tailings Superfund 
Site (the Site) near Atlanta, Idaho. 
Under the terms of the Consent Decrees, 
Defendants will pay the United States 
$66,000, as well as potential future 
payments that could total up to 
$200,000. Additionally, one of the 
Defendants, Monarch Greenback, LLC, 
agrees to establish and fund an escrow 
account to pay for operation and 
maintenance at the Site. In exchange, 
the United States will provide a 
covenant not to sue and contribution 
protection under the Comprehensive 
Environmental Response, Compensation 
and Liability Act to all of the 
Defendants. Additionally, the United 
States will provide a covenant not to sue 
under the Clean Water Act to the Article 
5 Trusts, A.H. Burroughs, III, Karen 
Weaver Eccles and O.H. Davison. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the Consent Decrees. 
Comments should be addressed to the 
Assistant Attorney General, 
Environmental and Natural Resources 
Division, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611, and should refer to United 
States v. Monarch Greenback, L.L.C. et 
al., Civil Action No. 2—436—S-—E]JL (D. 
Idaho), DOJ Ref: 90-5—1-—1—4541. 

During the public comment period, 
the Consent Decree may be examined on 
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the following Department of Justice Web 
site: http://www.usdoj.gov /enrd/ 
open.html. A copy of the Consent 
Decree may also be obtained by mail 
from the Consent Decree Library, P.O. 
Box 7611, U.S. Department of Justice, 
Washington, DC 20044-7611, or by 
faxing or e-mailing a request to Tonia 
Fleetwood (tonia.fleetwood@usdoj.gov), 
fax no. (202) 514-0097, phone 
confirmation number (202) 514-1547. In 
requesting a copy from the Consent 
Decree Library, please enclose a check 
in the amount of $13,.25 (25 cents per 
page reproduction cost, without 
attachments) payable to the United 
States Treasury for payment. 


Robert E. Maher, Jr., 

Assistant Section Chief, Environment ~ 
Enforcement Section, Environment and 
Natural Resources Division. 

{FR Doc. 06-3267 Filed 44-06; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE © 


Notice of Lodging of Consent Decree 
Under the Comprehensive 
Environmental Response, 
Compensation and Liability Act 


Notice is hereby given that on March 
24, 2006, a proposed Consent Decree 
(“CD”’) in United States v. Sahli 
Enterprises, Inc. and Michael Sahli, 
Civil Action No. 06—C-1627 was lodged 
with the United States District Court for 
the Northern District of Illinois, Eastern 
Division. 

In this action, the United States 
sought on behalf of the United States 
Environmental Protection Agency 
recovery of response costs incurred at 
the Crescent Plating Superfund Site (the 
“Site”’) in Chicago, Illinois, pursuant to 
Section 107 of the Comprehensive 
Environmental Response, Compensation 
and Liability Act (“CERCLA”), 42 U.S.C. 
9607. The CD resolves a claim that Sahli 
Enterprises, Inc., as current owner of the 
Site, is liable to the United States for 
reimbursement of costs incurred as a 
result of responding to a release or 
threat of release of hazardous substances 
from the Site. The settlement also 
resolves a claim against Michael Sahli, 
who is also alleged to be liable as the 
current owner of the Site, because he is 
the alter-ego of Sahli Enterprises, Inc. 
This settlement, requiring a one-time 
payment of $222,500, is based upon the 
settling defendants’ ability to pay and 
unique equitable considerations. 
Additionally, although the United States 
does not at this time anticipate any 
further response activities at the Site, 
Sahli Enterprises agrees to continue to 
provide EPA with access to the Site. 


Within five days after the settling 
defendants make payment, the United 
States will file a Release of Notice of 
Federal Lien in the Cook County, 
Illinois Recorder’s Office. Further, 
contingent on the veracity of the settling 
defendants’ certifications made in the 
Consent Decree, the United States 
covenants not to sue the settling 
defendants pursuant to CERCLA 
Sections 106 and 107, 42 U.S.C. 9606 
and 9607. 

The Department of Justice will receive 
comments relating to this CD for a 
period of thirty (30) days from the date 
of this publication. Comments should be 
addressed to the Assistant Attorney 
General, Environment and Natural 
Resources Division, P.O. Box 7611, U.S. 
Department of Justice, Washington, DC 
20044-7611, and should refer to United 
States v. Sahli Enterprises, Inc. and 
Michael Sahli, D.J. Ref. 90—11—3—08304. 

The CD may be examined at the Office 
of the United States Attorney, Northern 
District of Illinois, Eastern Division, 219 
S. Dearborn St., 5th Floor, Chicago, 
Illinois 60604 and at U.S. EPA Region 
5, 77 W. Jackson Blvd., Chicago, Illinois 
60604. During the public comment 
period, the CD may also be examined on 
the following Department of Justice 
website, http://www.usdoj.gov/enrd/ 
open.html. A copy of the CD may also 
be obtained by mail from the Consent 
Decree Library, U.S. Department of 
Justice, P.O. Box 7611, Washington, DC 
20044-7611 or by faxing or emailing a 
request to Tonia Fleetwood 
(tonia.fleetwood@usdoj.gov), fax number 
(202) 514-0097, phone confirmation 
number (202) 514-1547. In requesting a 
copy from the Consent Decree Library, 
please enclose a check in the amount of 
$7.50 (25 cents per page reproduction 
cost) payable to the U.S. Treasury or, if 
by email or fax, forward a check in that 
amount to the Consent Decree Library at 
the state address. 


William Brighton, 

Assistant Chief, Environmental Enforcement 
Section, Environment and Natural Resources 
Division, United States Department of Justice. 


[FR Doc. 06-3268 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-15-M 


DEPARTMENT OF JUSTICE 


Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production © 
Act of 1993—Petroleum Environmental 
Research Forum 


Notice is hereby given that, on 
November 23, 2005, pursuant to Section 
6(a) of the National Cooperative 


Research and Production Act of 1993, . 
15 U.S.C. 4301 et seq. (“the Act”’), 
Petroleum Environmental Research 
Forum (‘‘PERF’’) has filed written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing changes in its 
membership. The notifications were 
filed for the purpose of extending the 
Act’s provisions limiting the recovery of 


antitrust plaintiffs to actual damages 


under specified circumstances. 
Specifically, Pall Corporation, East 
Hills, NY has been added to a party to 
this venture. 

No other changes have been made in 
either the membership or planned 
activity of the group research project. 
Membership in this group research 
project remains open, and PERF intends 
to file additional written notification 
disclosing all changes in membership. 

On February 10, 1986, PERF filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6(b) of the 
Act on March 14, 1986 (51 FR 8903). 

The last notification was filed with 
the Department on July 19, 2005. A 
notice was published in the Federal 
Register pursuant to Section 6(b) of the 
Act on October 17, 2005 (70 FR 60370). 


Dorothy B. Fountain, 
Deputy Director of Operations, Antitrust 
Division. 

[FR Doc. 06-3275 Filed 4—4—06; 8:45 am] 
BILLING CODE 4410-11-M 


DEPARTMENT OF JUSTICE 


Executive Office for Immigration 
Review 


Agency Information Collection © 
Activities: Proposed Collection; 
Comments Requested 


ACTION: 30-Day Notice of Information 
Collection Under Review: Revised 
Application for Suspension of 
Deportation (40). 


The Department of Justice (DOJ), 
Executive Office for Immigration 
Review (EOIR) has submitted the 
following information collection request 
to the Office of Management and Budget: 


- (OMB) for review and approval in 


accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. This proposed 
information collection was previously 
published in the Federal Register 
Volume 71, Number 23, page 5880 on 
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February 3, 2006, allowing for a 60 day 
comment period. 

The purpose of this notice is to allow 
for an additional 30 days for public 
comment until May 5, 2006. This 
process is conducted in accordance with 

5 CFR 1320.10. 

- Written comments and/or suggestions 
regarding the items contained in this 
notice, especially the estimated public 
burden and associated response time, 
should be directed to the Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Attention: Department of Justice Desk 
Officer, Washington, DC 20530. 
Additionally, comments also may be 
submitted to OMB via facsimile to (202) 
395-5806. Written comments and 
suggestions from the public and affected 
agencies concerning the proposed 
collection of information are 
encouraged. Your comments should 
address one or more of the following 
four points: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utilit 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

e Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g. permitting electronic submission of 
responses. 


Overview of This Information 
Collection 


(1) Type of Information Collection: 
Revision of a Currently Approved 
Collection. 

(2) Title of the Form/Collection: 
Application for Suspension of 
Deportation (40). 

3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: EOIR—40, 
Executive Office for Immigration 
Review, United States Department of 
Justice. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: Individual aliens 
determined to be removable from the 
United States. Other: None. Abstract: 


This information collection is necessary 
to determine the statutory eligibility of 
individual aliens, who have been 
determined to be deportable from the 
United States, for suspension of their 
deportation, pursuant to former section 
244 of the Immigration and Nationality 
Act and 8 CFR 1240.56 (2005), as well 
as to provide information relevant to a 
favorable exercise of discretion. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond/reply: It is estimated that 685 
respondents will complete the form 
annually with an average of 5 hours, 45 
minutes per Tesponse. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: There are an estimated 3,939 
total annual burden hours associated 
with this collection annually. 

If additional information is required, 
contact: Brenda E. Dyer, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Patrick Henry Building, 
Suite 1600, 601 D Street, NW., 
Washington, DC 20530. 


Dated: March 20, 2006. 
Brenda E. Dyer, 


Department Clearance Officer, United States 
Department of Justice. 


[FR Doc. 06-2839 Filed 44-06; 8:45 am] 
BILLING CODE 4410-30-P 


DEPARTMENT OF JUSTICE 


Office of Justice Programs 
[OJP (OJJDP) Docket No. 1452] 


Meeting of the Federal Advisory 
Committee on Juvenile Justice 


AGENCY: Office of Juvenile Justice and 
Delinquency Prevention, Office of 
Justice Programs, Justice. 

ACTION: Notice of meeting. 


SUMMARY: The Office of Juvenile Justice 
and Delinquency Prevention (OJJDP) is 


- announcing the spring meeting of the 


Federal Advisory Committeeon 
Juvenile Justice (FACJJ), which will be 
held in Washington, DC on May 7—9, 
2006. The meeting times and location 
are noted below. 
DATES: The schedule of events is as 
follows: 

1. Sunday, May 7, 2006, 4 p.m. to 5:30 


m. 
: 2. Monday, May 8, 2006, 8:30 a.m. to 
5 p.m. 

3. Tuesday, May 9, 2006, 8:30 a.m. to 
12 p.m. 
ADDRESSES: All open meeting sessions 
will take place at the Office of Justice 


Programs, 810 Seventh Street, NW., 
Washington, DC 20531.. 

FOR FURTHER INFORMATION CONTACT: 
Robin Delany-Shabazz, Designated 
Federal Official, OJJDP, Robin.Delany- 
Shabazz@usdoj.gov, or 202-307-9963. 
(Note: This is not a toll-free number. ] 
SUPPLEMENTARY INFORMATION: The 
Federal Advisory Committee on 
Juvenile Justice (FACJJ), established 
pursuant to Section 3(2)A of the Federal 
Advisory Committee Act (5 U.S.C. 
App.2) will meet to carry out its 
advisory functions under Section 
223(f)(2)(C—E) of the Juvenile Justice and 
Delinquency Prevention Act of 2002. 
The FACJJ is composed of one 
representative from each state and 
territory. FACJJ duties include: © 
reviewing Federal policies regarding 
juvenile justice and delinquency 
prevention; advising the OJJDP 
Administrator with respect to particular 
functions and aspects of OJJDP; and 
advising the President and Congress 
with regard to State perspectives on the 
operation of OJJDP and Federal 
legislation pertaining to juvenile justice 
and delinquency prevention. More 
information, including a member list, 
may be found at. www.ojjdp.ncjrs.org/ 
facjj/index.html. 


Meeting Agenda 
1. Sunday, May 7, 2006 


e 4p.m.—5:30 p.m. New Member 
Orientation. (Closed Session). 


2. Monday, May 8, 2006 


¢ 8:30 a.m.—9 a.m. Opening and 
Welcome by the Administrator of OJJDP 
and Call to Order by the Chair of the 
FACJJ (Open Sessions). 

¢ 9a.m.—12 p.m. and 1:45 p.m.-5 
p.m. Review, Discussion and 
Deliberation of the 2006 Draft Reports to 
the President, Congress, and the 
Administrator of OJJDP (Open Sessions). 

e 12 p.m.—1:45 p.m. Subcommittee 
Meetings (Closed Sessions). 


3. Tuesday, May 9, 2006 


e 8:30 a.m.—12 p.m. Presentations on 
Mental Health and Juvenile Justice and 
the Implications of Adolescent Brain 
Development Research on Juvenile 
Justice Policy and Practice (Open 
Sessions). 

For security purposes, members of the 
public who wish to attend open sessions 
of the meeting should register by 
sending an e-mail with their name, 
affiliation, address, phone number, and 
a list of sessions they plan to attend to 
facjj@jjrc.org. If e-mail is not available, 
fax this information to 301-519-5600, 
attention: Daryel Dunston. Because 
space is limited, notificatidn of intent to 
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attend should be sent by April 25, 2006. 
Note: Photo identification willbe _ 
required for admission to the meeting. 
Additional identification documents 
may be required. Space is limited. 


Written Comments 


Interested parties may submit written © 
comments by Tuesday, April 25, 2006, 
to Robin Delany-Shabazz, Designated 
Federal Official for the Federal Advisory 
Committee on Juvenile Justice, OJJDP, at 
Robin.Delany-Shabazz@usdoj.gov, or by 
fax to 202-354-4063. [Note: This is not 
a toll-free number.] No oral 
presentations will be permitted at the 
meeting. However, written questions 
and comments from members of the 
public attending the meeting may be 
invited. 

Marilyn Roberts, 


Deputy Administrator Office of Juvenile 
Justice and Delinquency Prevention. 


{FR Doc. E6-4891 Filed 44-06; 8:45 am] 
BILLING CODE 4410-18-P 


DEPARTMENT OF LABOR 
Office of the Secretary 


Submission for OMB Review: 
Comment Request 


March 30, 2006. 
The Department of Labor (DOL) has 
submitted the following public 


information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995 (Pub. L. 104-13, 
44 U.S.C. chapter 35). A copy of this 
ICR, with applicable supporting 
documentation, may be obtained by 
contacting Darrin King on 202-—693— 
4129 (this is not a toll-free number) or 
e-mail: king.darrin@dol.gov. 

Comments should be sent to Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for the Bureau 
of Labor Statistics (BLS), Office of 
Management and Budget, Room 10235, 
Washington, DC 20503, 202-395-7316 
(this is not a toll-free number), within 
30 days from the date of this publication 
in the Federal Register. 

The OMB is particularly interested in 
comments which: 

e Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility; 

e Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the ; 
methodology and assumptions used; 

e Enhance the quality, utility, and 
clarity of the information to be 
collected; and 


e¢ Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 


Agency: Bureau of Labor Statistics. 


Type of Review: Extension of a 
currently approved collection. 


Title: Labor Market Information (LMI) 
Cooperative Agreement. 


OMB Number: 1220-0079. 
Type of Response: Reporting and 
Recordkeeping. 


Affected Public: State, Local, or Tribal 
Government. 


Frequency: Quarterly; Monthly; and 
Annually. 

Number of Respondents: 55. 

Total Annual Responses: 860. 

Estimated Total Annual Burden 
Hours: 793. 


Estimate Average Response Time: 
Varies by report, see below. 


Information collection 


Respondents Frequency 


Total hours 


Work Statements 


55 


BIF (LMI 1A, 1B) 


55 


Quarterly Automated Financial Reports 
Monthly Automated Financial Reports 


48 


_ BLS Cooperative Statistics Fin. Report (LMI 2A) 
Quarterly Status Report (LMI 2B) 


Budget Variance Request Form 


55 | 1-2 hr ............ 55-110 

55 | 1-6 hr ........... 55-330 
192 | 10-50 min 32-160 
384 | 5-25 min ...... 32-160 
84 | 1-5 84-420 
4-120) 4-120 
1-55 | 5-25 min 0-23 


‘Total 


262-1323 


Average Totals 


_793 


Total Annualized capital/startup 
costs: $0. 

Total Annual Costs (operating/ 
maintaining systems or purchasing 
services): $0. 

Description: The Bureau of Labor 
Statistics awards funds under authority 
of 29 U.S.C. Chapter 1 to State 
Workforce Agencies (SWAs) in the 50 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, and Guam to 
assist them in operating one or more of 
five Labor Market Information (LMI) 
cooperative statistical programs, which 
themselves have been approved by OMB 
separately, as follows: 


*Reports are not received for end-of-quarter months, i.e., December, March, June, and September. 


Program OMB No. 

Current Employment Statistics 

Local Area Unemployment Sta- 

Occupational Employment Sta- 

Quarterly Census of Employ- 

ment and Wages (QCEW) .... | 1220-0012 
Mass Layoff Statistics Program 

(MLS) .... ] 1220-0090 


The LMI Cooperative Agreement (CA) 
is the vehicle through which SWAs are 
awarded funds. The CA package 
includes application instructions and 


materials, as well as financial reporting, 
closeout, and other administrative 
requirements, as spelled out in OMB 
Circular A-102, Grants and Cooperative 
Agreements with State and Local 
Governments, and its implementing 
common rule in 2 CFR part 215, and as 
published by the Department of Labor at 
29 CFR part 97. 


Ira L. Mills, 

Departmental Clearance Officer. 

[FR Doc. E6-4921 Filed 4—4—06; 8:45 am] 
BILLING CODE 4510-24-—P 


_ Federal Register /Vol. 71, No. 65/ Wednesday, April 5, 2006 / Notices 


17145 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 


Petitions for Modification 


The following parties have filed 
petitions to modify the application of - 
existing safety standards under section 
101(c) of the Federal Mine Safety and 
Health Act of 1977. ‘ 


1. Phelps Dodge Sierrita, Inc. 


[Docket No. M—2006—002—M] 

Phelps Dodge Sierrita, Inc., 6200 W. 
Duval Mine Road, Green Valley, 
Arizona 85614 has filed a petition to 
modify the application of 30 CFR 
56.6309 (Fuel oil requirements for 
ANFO) to its Sierrita Mine (MSHA LD. 
No. 02—00144) located in Pima County, 
Arizona. The petitioner proposes to use 
recycled waste oil blended with diesel 
fuel to produce ammonium nitrate-fuel 
oil for use as a blasting agent. The 
petitioner has listed specific procedures 
in this petition for modification that 
would be followed when the proposed 
alternative method is implemented. The 
petitioner asserts that the proposed 
alternative method would provide at 
least the same measure of protection as 
the existing standard. 


2. Bridger Coal Company 


[Docket No. M—2006—008-C] 

Bridger Coal Company, P.O. Box 68, 
Point of Rocks, Wyoming 82942 has 
filed a petition to modify the 
application of 30 CFR 75.1909(b)(6) 
(Nonpermissible diesel-powered 
equipment; design and performance 
requirements) to its Bridger 
Underground Mine (MSHA I.D. No. 48- 
01646) located in Sweetwater County, 
Wyoming. The petitioner requests a 
modification of the existing standard to 
permit the use of diesel-powered —~ 
graders that are equipped with service 
brakes on the four (4) rear wheels only, 
and limit the speed of the grader to a 
maximum speed of 10 mph by 
permanently blocking out gear(s) or any 
gear ratio(s) that provide higher speeds 
for both forward and reverse. The 
petitioner proposes to train the grader 
operators to recognize appropriate levels 
of speed consistent with roadway 
conditions and slopes, to lower the 
moldboard (grader blade) to provide 
additional stopping capability in 
emergencies, and to recognize the 
transmission gear blocking device and 
its proper application and requirements. 
The petitioner states that use of the 
grader will be in compliance with all 
other applicable requirements of 30 CFR 
parts 75 and 77. The petitioner asserts 
that the proposed alternative method 


would provide at least the same 
measure of protection as the existing. 
standard. 


Request for Comments 


Persons interested in these petitions 
are encouraged to submit comments via 
e-mail: zzMSHA-Comments@dol.gov; 
Fax: (202) 693-9441; or Regular Mail/ 
Hand Delivery/Courier: Mine Safety and 
Health Administration, Office of 
Standards, Regulations, and Variances, - 
1100 Wilson Boulevard, Room 2350, 
Arlington, Virginia 22209. All 
comments must be postmarked or 
received in that office on or before May 
5, 2006. Copies of these petitions are 
available for inspection at that address. 

Dated at Arlington, ee this 30th day 
of March 2006. 

Robert F. Stone, 


Acting Director, Office of Standards, 
Regulations, and Variances. 


(FR Doc: E6-4939 Filed 4—4—06; 8:45 am] 
BILLING CODE 4510-43-P 


PEACE CORPS 


Proposed Agency Information 
Colleciton Activities: PC—425—1, 
Fellows/USA Program Improvement 
Survey 


AGENCY: Peace Corps. 
ACTION: Notice of submission for OMB 
Review, comment request. 


SUMMARY: The Peace Corps Fellows/ 
USA program is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seq. the Peace Corps is required 
to publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of revision of a collection of 
information and to allow 30 days for 
public comment in response to the 
notice. This notice solicits comments on 
the Fellows/USA Program Improvement 
Survey. 

DATES: Comments must be submitted on 
or before May 5, 2006. 

ADDRESSES: Comments should be 
mailed to Mr. Benjamin Helwig, 
Fellows/USA Programs, Peace Corps, 
1111 20th Street, NW., Room 2150, 
Washington, DC 20526. Mr. Helwig can 
be contacted by telephone at 202-692- 
1438 or 800-424-8580 ext. 1438 or e- 
mail at bhelwig@peacecorps. gov. E-mail 
comments must be made in text and not 
in attachments. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Benjamin Helwig, Fellows/USA 


Program, Peace Corps, 1111 20th Street, 
NW., Room 2150, Washington,DC — 
20526. Mr. Helwig can be contacted by 
telephone at 202-692-1438 or 800—424— 
8580 ext 1438 or e-mail at 


bhelwig@peacecorps.gov. E-mail 


comments must be made in text and not 
in attachments. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq., the Peace Corps‘ 
Fellows/USA program is seeking 
comments on the Fellows/USA 
Inquirer’s Survey prior to its submission 
for on OMB control number. The 
purpose of this notice is to solicit public 
comments on whether: (1) The proposed 
collection of information is necessary ~ 
for the proper performance of the Peace 
Corps Fellows/USA program, including 
whether information will have practical 
use; (2) the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used 
is accurate; (3) there are ways to 
enhance the quality, utility, and clarity 
of the information to be collected; and 
(4) there are ways to minimize the 
burden of collection of information on 
those who are to respond, including 
through the use of automated collection 
techniques, when appropriate, and other 
forms of technology. A copy of the 
proposed information collection form 
can be obtained from Mr. Benjamin 
Helwig, Fellows/USA Program, Peace 
Corps, 1111 20th Street, NW., Room 
2150, Washington, DC 20526. Mr. 
Helwig can be contacted by telephone at 
202-692-1438 or 800-424-8580 ext. 
1438 or e-mail at 
bhelwig@peacecorps.gov. Comments on 
the form should be addressed to the 
attention of Mr. Helwig and should be 
received on or before May 5, 2006. 

OMB Control Number: N/A. 

Title: Fellows/USA Program 
Improvement Surve 

Need and Uses: This form is intended 
to receive feedback only from Returned 
Peace Corps Volunteers (RPCVs) who 
have previously contacted the Fellows/ 
USA Office at Peace Corps for 
information on the Fellows/USA 
program but have not enrolled in the 
program to date. Response is voluntary. 
The information gathered is needed and 
will be used internally to improve the 
program and make Fellows/USA more 
responsive to the educational needs of 
RPCVs. 

Type of Review: New Collection. 

Respondents: Returned Peace Corps 
Volunteers who have previously 
contacted the Fellows/USA Office at — 
Peace Corps for information on the 
Fellows/USA program but have not 
enrolled in the program to date. 
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Respondents Obligation to Reply: 
Voluntary. 
Burden on the Public: 
a. Annual reporting burden: 80 hours. 
b. Annual record keeping burden: 0 
hours. 
c. Estimated average burden per 
: uency of response: One time. 
e. Estimate or likely 
respondents: 600. 
. Estimated costs to respondents: 0. 
This notice issued in Washington, DC, on 
March 28, 2006. 
Al Miller, 
Chief, Administrative Services Division. 
[FR Doc. 06-3244 Filed 4—4—06; 8:45 am] 
BILLING CODE 6051-01-M 


POSTAL RATE COMMISSION 
[Docket No. MC2006-3; Order No. 1458] 


Negotiated Service Agreement 
AGENCY: Postal Rate Commission. 
ACTION: Notice and order. 


SUMMARY: This document informs the 
public that the Postal Service and 
Washington Mutual Bank (WMB) are 
seeking Commission approval of an 
agreement they have reached involving 
discounted First-Class Mail rates for 
certain WMB solicitation mail. The 
document describes the agreement, 
identifies certain preliminary decisions, 
and addresses procedural steps, 
including key deadlines. 

DATES: 1. April 21, 2006: Deadline for 
intervention. 2. April 25, 2006: Reserved 
for prehearing conference. 

ADDRESSES: Submit comments 
electronically via the Commission’s 
Filing Online system at http:// 
Wwww.pIc.gov. 

FOR FURTHER INFORMATION CONTACT: 
Stephen L. Sharfman, general counsel, 
at 202-789-6820. 

SUPPLEMENTARY INFORMATION: 


Procedural History 


Capital One Services, Inc. Negotiated 
Service Agreement, 67 FR 61355 
(September 30, 2002). 

Negotiated Service Agreement Final 
Rule, 69 FR 7574 (February 18, 2004). 

On March 29, 2006, the United States 
Postal Service filed a request seeking a 
recommended decision from the Postal 
Rate Commission approving a’ 
Negotiated Service Agreement (NSA) 
with Washington Mutual Bank.! The 


1 Request of the United States Postal Service for 
a Recommended Decision on Classifications, Rates 
and Fees to Implement a Baseline Negotiated 
Service Agreement with Washington Mutual Bank, 
March 29, 2006 (Request). 


NSA: is proffered as a new baseline 
NSA. The Request, which includes six — 
attachments, was filed pursuant to 
chapter 36 of the Postal Reorganization 
Act, 39 U.S.C. 3601 et seq.” 

The Postal Service has identified 


_ Washington Mutual Bank (WMB), along 


with itself, as parties to the NSA. This 
identification serves as notice of 
intervention by WMB. It also indicates 
that WMB shall be considered a co- 
proponent, procedurally and 
substantively, of the Postal Service’s 
Request during the Commission’s 
review of the NSA. Rule 191(b) [39 CFR 
3001.191b]. An appropriate notice of 
appearance by Washington Mutual 
Bank, March 29, 2006, also has been . 
filed. 

In support of the Request, the Postal. 
Service has filed Direct Testimony of 
Ali Ayub on Behalf of the United States 
Postal Service, March 29, 2006 (USPS— 
T-1). WMB has separately filed Direct 
Testimony of Michael Rapaport on 
Behalf of Washington Mutual Bank, 
March 29, 2006 (WMB-—T-1). Witness 
Ayub has reviewed the testimony of 
witness Rapaport on behalf of the Postal 
Service and, in accordance with rule 
192(b) [39 CFR 3001.192b], states that 
such testimony may be relied upon in 
presentation of the Postal Service’s 
direct case.? 

The Postal Service submitted several 
contemporaneous related filings with its 
Request. The Postal Service has filed a 
proposal for limitation of issues in this 
docket.* The proposal identifies issues 
that the Postal Service contends are well 
established and need not be relitigated. 
It proposes limiting issues unique to the 
Washington Mutual Bank NSA, 
specifically citing the financial impact 
of the agreement upon the Postal 
Service and the fairness and equity 
issues in regard to other users of the 
mail and competitors of the parties to 
the agreement. 

The Postal Service has filed a request 
to establish settlement procedures.® The 
Postal Service believes that there is a 


2 Attachments A and B to the Request contain 
proposed changes to the Domestic Mail 
Classification Schedule and the associated rate 
schedules; Attachment C is a certification required 
by Commission rule 193(i) specifying that the cost 
statements and supporting data submitted by the 
Postal Service, which purport to reflect the books 
of the Postal Service, accurately set forth the results 
shown by such books; Attachment D is an index of 
Postal Service testimony; Attachment E is a 
compliance statement addressing satisfaction of 
various filing requirements; and Attachment F is a 
copy of the Negotiated Service Agreement. 

3 USPS-T-1 at 2. 

4 United States Postal Service Proposal for 
Limitation of Issues, March 29, 2006. 

5 Motion of the United States Postal Seivice for 
Establishment of Settlement Procedures, March 29, 
2006. ‘ 


distinct possibility of settlement as the 
substance of the agreement concerns the 
availability of declining block rates, 
which are now a well established 
feature of NSAs. The Postal Service 
further asserts that the new features of 
the agreement consist of risk mitigation 
safeguards. 

The Postal Service believes that it has 
met the specific filing requirements set 
forth in rules 193 and 195 [39 CFR 
3001.193, 3001.195]. It has filed a 
motion requesting that if the 
Commission concludes that the - 
submitted materials and incorporations 
are not sufficient, that those 
requirements be waived.® 

The Postal Service’s Request, the 
accompanying testimonies of witnesses 
Ayub (USPS—T-1) and Rapaport (WMB- 
T-1), and other related material are 
available for inspection at the 
Commission’s docket section during 
regular business hours. They also can be 
accessed electronically, via the Internet, 
on the Commission’s Web site (http:// 
www.prc.gov). 


I. The WMB NSA 


The Postal Service proposes to enter 
into a three-year NSA with WMB. It 
asserts that although the WMB NSA is 
similar in.structure to the Capital One 
NSA, Docket No. MC2002-2, in that it 
contains an address correction element 
and a declining block rate volume 
discount element, it is unique in that 
the economic value of the agreement 
derives primarily from the gain in 
contribution derived from the declining . 
block rate discount element. 

The declining block rate volume 
discount element provides WMB with 
per-piece discounts on those portions of 
its First-Class Mail that exceed specified 
volume thresholds. The initial volume 
threshold, which must be exceeded to 
receive any discount, is 450 million 
pieces. The discounts range from 2.0 
cents to 5.0 cents depending on the 
block volume. 

The address correction element 
provides WMB, at certain levels of 
volume, with electronic address 
corrections without fee for properly 
endorsed First-Class Mail solicitations. 
WMB will receive the services 
associated with Change Service 
Requested, Option 2, which include 
forwarding. In return, WMB agrees to 
forgo physical return of undeliverable 
mail, which otherwise is provided 
under the existing service features of 
First-Class Mail for mail that cannot be 


6 Statement of the United States Postal Service 
Concerning Compliance with Filing Requirements 
and Conditional Motion for Waiver, March 29, 2006 
(Request for Waiver). - 
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forwarded. WMB also will apply for 
participation in the PostalOne! system 
for permit mail that is entered directly 
into the mailstream by WMB. 
Furthermore, the NSA envisions that 
WMB will use commercially reasonable 
efforts to implement OneCode ACS, 
once such service becomes available. 

Because the rationale for the 
agreement focuses on the additional 
contribution derived from the declining 
block rate element, and not on the cost 
savings associated with the address 
correction element, the agreement does 
not establish a limit on the maximum 
cumulative discount available to WMB 
based on projected cost savings. In place 
of this risk mitigating mechanism, the 
WMB NSA provides a solicitation mail 
volume guarantee. 

The agreement also provides an 
annual adjustment mechanism to the 
volume thresholds, an enhanced 
mergers and acquisitions clause, a 
termination clause which allows the 
Postal Service to.cancel the agreement’ 
without cause or penalty with 30 days’ 
advance written notice, and a 
transactions penalty clause. 

The Postal Service estimates it will 
benefit by $45.3 million over the life of 
the NSA. This is based on estimates of 
$47.6 million in increased contribution 
due to increased First-Class Mail 
volume, and a net leakage of minus $2.3 
million due to the discount feature of 
the agreement.” 

The Postal Service does not include 
the savings from the Address Correction 
Service (ACS) element in the overall 
value of the agreement. Including these 
’ savings would increase the value of the 
agreement by $7.3 million based on 
conversion of before-rates First-Class 
Mail marketing volume to ACS.® The 
potential savings based on the future 
conversion of ACS to OneCode ACS 
have not been calculated. 

II. Commission Response 

Applicability of the rules for baseline 
NSAs. For administrative purposes, the 
Commission has docketed the instant 
filing as a request predicated on a 
baseline NSA as described by rule 195 
{39 CFR 3001.195]. 

Request for waiver of certain filing 
requirements. Although the Postal 
Service believes that it has met the 
specific filing requirements set forth in 
rules 193 and 195 [39 CFR 3001.193, 
3001.195], it has filed a Request for 
Waiver if the Commission concludes 
that the submitted materials and 


7 USPS-T-1 at 26. The Request estimates a 
benefit of $46.3 million over the life of the 
agreement. Request at 7. 

8 USPS-T-1 at 31. 


incorporations are not sufficient. Such 
requests sometimes serve a purpose 
under the Commission’s general filing 
rules, when compliance with the 
standard filing requirements far exceeds 
what is required to justify a particular 
proposal. However, the rules 
promulgated for NSAs attempt to 
narrow the filing requirements to only 
what is necessary, and are specific as to 
what is required. Because the rules are 
narrow and specific, a request for 
waiver should also be narrow and 
specific as to the request to waive a 
particular item. General requests for 
waivers of filing requirements do not 
meet this standard. The Postal Service’s 
Request for Waiver is denied. If, at a 
later time, it is concluded that a specific 
filing requirement has not, need not, or 
cannot be met, the Postal Service may, 
without prejudice, request a waiver of 
that requirement. 

Settlement. The Commission 
encourages communications among the 
Postal Service and other participants to 
facilitate resolving issues early in a 
proceeding. These communications can 
be either informal, or at formally 
sanctioned settlement conferences. 
Settlement conferences early in a 
proceeding have substantial value in 
exploring the various positions of the: 
different participants. 

The Commission authorizes 
settlement negotiations in this 
proceeding. It appoints Postal Service 
counsel as settlement coordinator. In 
this capacity, counsel for the Service 
shall report on the status of settlement 
discussions at the prehearing 
conference. The Commission authorizes 
the settlement coordinator to hold 
settlement conferences and will make 
the Commission’s hearing room 
available for such conferences. 
Authorization of settlement discussions 
does not constitute a finding on the 
proposal’s procedural status or on the 
need for a hearing. 

Representation of the general public. 
In conformance with section 3624(a) of 
title 39, the Commission designates 
Shelley S. Dreifuss, director of the 
Commission’s Office of the Consumer 
Advocate, to represent the interests of 
the general public in this proceeding. 
Pursuant to this designation, Ms. 
Dreifuss will direct the activities of 
Commission personnel assigned to 
assist her and, upon request, will supply 
their names for the record. Neither Ms. 
Dreifuss nor any of the assigned 
personne] will participate in or provide 
advice on any Commission decision in 
this proceeding. 

Intervention. Those wishing to be 
heard in this matter are directed to file 
a notice of intervention on or before 


April 21, 2006. The notice of 
intervention shall be filed using the 
Internet (Filing Online) at the 
Commission’s Web site (http:// 
www.prc.gov), unless a waiver is 
obtained for hardcopy filing. Rules 9(a) 
and 10(a) [39 CFR 3001.9a and 
3001.10a]. Notices should indicate 
whether participation will be on a full 
or limited basis, and shall indicate if a 
hearing on this Request is desired. See 
rules 20 and 20a [39 CFR 3001.20 and 
3001.20a]. 

Prehearing conference. A prehearing 
conference will be held April 25, 2006, 
at 9:30 a.m. in the Commission’s hearing 
room. Participants shall be prepared to 
address the Postal Service’s proposal for 
limiting issues, and any issue(s) that 
justify scheduling a hearing. The 
Commission strongly urges participants 
to file supporting written argument in 
advance of the prehearing conference in 
regard to the identification of any 
issue(s) that would indicate the need to 
schedule a hearing, and any objection to 
the Postal Service’s proposal for limiting 
issues. The Commission intends to 
consider these issues shortly after the 
prehearing conference. 


Ordering Paragraphs 

It is ordered: 

1. The Commission establishes Docket 
No. MC2006-3 to consider the Postal 
Service Request referred to in the body 
of this order. 

2. The Commission will sit en banc in 
this proceeding. 

3. The Statement of the United States 
Postal Service Concerning Compliance 
with Filing Requirements and 
Conditional Motion for Waiver, March 
29, 2006, is denied, without prejudice. 

4. Postal Service counsel is appointed 
to serve as settlement coordinator in this 
proceeding. 

5. Shelley S. Dreifuss, Director of the 
Commission’s Office of the Consumer 
Advocate, is designated to represent the 
interests of the general public. 

6. The deadline for filing notices of 
intervention is April 21, 2006. 

7. A prehearing conference will be 
held April 25, 2006 at 9:30 a.m. in the 
Commission’s hearing room. 

8. The Secretary shall arrange for 
publication of this notice and order in 
the Federal Register. 

By the Commission. 

Issued: March 31, 2006. 

Steven W. Williams, 

Secretary. , 

[FR Doc. E6—4950 Filed 4—4—06; 8:45 am] 
BILLING CODE 7710-FW-P 
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SMALL BUSINESS ADMINISTRATION 
[Disaster Declaration #10437 and #10438] 
Illinois Disaster #iL—00003 

AGENCY: U.S. Small Business 
Administration. 

ACTION: Notice. — 


SUMMARY: This is a Notice of the 
Presidential declaration of a major 
disaster for the State of ILLINOIS 
(FEMA-1633-—DR), dated March 28, 
2006. 

Incident: Tornadoes and Severe 
Storms. 

Incident Period: March 11, 2006 
through March 13, 2006. 

Effective Date: March 28, 2006. 

Physical Loan Application Deadline 
Date: May 30, 2006. 

Economic Injury (EIDL) Loan 
Application Deadline Date: December 
28, 2006. 

ADDRESSES: Submit completed loan 
applications to: U.S. Small Business 
Administration, National Processing 
And Disbursement Center, 14925 
Kingsport Road, Fort Worth, TX 76155. 


FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 

_ SUPPLEMENTARY INFORMATION: Notice is 
hereby given that as a result of the 
President’s major disaster declaration on 
March 28, 2006, applications for 
disaster loans may be filed at the 
address listed above or other locally 
announced locations. 

The following areas have been 
determined to be adversely affected by 
the disaster: 

Primary Counties (Physical Damage and 
Economic Injury Loans): 
Sangamon. 
Contiguous Counties (Economic Injury ~ 
Loans Only): Illinois: 
Cass, Christian, Logan, Macon, 
-Macoupin, Menard, 
Morgan. 


The Interest Rates are: * 


Percent 
For Economic Injury 
Businesses & Small Agricultural 
Cooperatives Without Credit 
Available Elsewhere: ................. 4.000. 


Percent 

For Physical Damage 
Homeowners with Credit Available 

Elsewhere: 5.750. 
Homeowners without Credit Avail- 

able Elsewhere: 2.875. 
Businesses with Credit Available 

Elsewhere: 7.408. 
Businesses and Non-Profit Orga- 

nizations without Credit Avail- 

able Elsewhere: 4.000. 
Other (including Non-Profit Orga- 

nizations) with Credit Available 

Elsewhere: 5.000. 


The number assigned to this disaster 
for physical damage i is 10437 C and for 
economic injury is 10438 0. . 
(Catalog of Federal Domestic Assistance 
Numbers 59002 and 59008). 


Herbert L. Mitchell, 


Associate Administrator for Disaster 
Assistance. 


[FR Doc. E6—4908 Filed 4—4—06; 8:45 am] 
BILLING CODE 8025-01-P 


SMALL BUSINESS ADMINISTRATION 


[Disaster Declaration #10374] 
Nevada Disaster Number NV-—00005 


AGENCY: Smal! Business Administration. 
ACTION: Amendment 1. 


SUMMARY: This is an amendment of the 
Presidential declaration of a major 
disaster for Public Assistance Only for 
the State of Nevada (FEMA—1629—DR), 
dated 02/03/2006. 

Incident: Severe Storms and Flooding. 

Incident Period: 12/31/2005 through 
01/04/2006. 

Effective Date: 03/16/2006. 

Physical Loan Application Deadline 
Date: 04/04/2006. 


ADDRESSES: Submit completed loan 
applications to: Small Business . 
Administration, National Processing 
and Disbursement Center, 14925 
Kingsport Road, Fort Worth, TX 76155. 


FOR FURTHER INFORMATION CONTACT: A. 
Escobar, Office of Disaster Assistance, 
U.S. Small Business Administration, 
409 3rd Street, SW., Suite 6050, 
Washington, DC 20416. 

SUPPLEMENTARY INFORMATION: The notice 
of the President’s major disaster 
declaration for Private Non-Profit 
organizations in the State of Nevada, 
dated 02/03/2006, is hereby amended to 
include the following areas as adversely 
affected by the disaster. 


Primary County: Elko. 

All other information in the original 
declaration remains unchanged. 
(Catalog of Federal Domestic Assistance 

Number 59008.) 

Herbert L. Mitchell, 


Associate Administrator for Disaster 
Assistance. 


[FR Doc.*£6—4909 Filed 4—4—06; 8:45 am] 


BILLING CODE 8025-01-P 


DEPARTMENT OF STATE 
[Public Notice 5365] 


Culturally Significant Objects Imported 
tor Exhibition Determinations: “Baksy 


Krater” 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition “Baksy 
Krater,” imported from abroad for 
temporary exhibition within the United 
States, are of cultural significance. The 
objects are imported pursuant to a loan 
agreement with the foreign owner or 
custodian. I also determine that the 
exhibition or display of the exhibit 
objects at The J. Paul Getty Museum’s 
Villa, Malibu, CA, from on or about June 
14, 2006, until on or about September 3, 
2006, and at possible additional venues 
yet to be determined, is in the national 
interest. Public Notice of these 
Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Richard 
Lahne, Attorney-Adviser, Office of the 
Legal Adviser, U.S. Department of State 
(telephone: 202/453-8055). The address 
is U.S. Department of State, SA—44, 301 
4th Street, SW., Room 700, Washington, 
DC 20547-0001. 


Dated: March 30, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State, 


[FR Doc. E6—4942 Filed 4—4—-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 
[Public Notice 5364] 


Culturally Significant Objects Imported 
for Exhibition Determinations: “Best in 
Show! The Dog in Art from the 
Renaissance to Today” 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
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27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition ‘Best in 
Show! The Dog in Art from the 
Renaissance to Today,” imported from 
abroad for temporary exhibition within 
the United States, are of cultural . 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodiahs. I also 
determine that the exhibition or display 
of the exhibit objects at the Bruce 
Museum of Arts and Science, 
Greenwich, Connecticut, from on or 
about May 13, 2006, until on or about 
August 27, 2006 and The Museum of 
Fine Art, Houston, Texas, from on or 
about October 1, 2006, until on or about 
January 1, 2007, and:at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Wolodymyr 
Sulzynsky, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: March 27, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affdirs, Department 
of State. 


[FR Doc. E6—4943 Filed 4—4-06; 8:45 am] 
BILLING CODE 4710-05-P 


No.. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition “The Colors 
of Clay: Special Techniques in 
Athenians Vases,” imported from 
abroad for temporary exhibition within 
the United States, are of cultural 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodians. I also 
determine that the exhibition or display 
of the exhibit objects at The J. Paul Getty 
Museum’s Villa, Malibu, CA, from on or 
about June 8, 2006, until on or about 
September 4, 2006, and at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Richard 
Lahne, Attorney-Adviser, Office of the 
Legal Adviser, U.S. Department of State 
(telephone: 202/453-8058). The address 
is U.S. Department of State, SA—44, 301 
4th Street, SW., Room 700, Washington, 
DC 20547-0001. 


Dated: March 30, 2006. - 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—4941 Filed 4—4—06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 

[Public Notice 5363] 

Culturally Significant Objects Imported 
for Exhibition Determinations: 


“Raphael at the Metropolitan: The 
Colonna Altarpiece” 


SUMMARY: Notice is hereby given of the _ 


* following determinations: Pursuant to 


DEPARTMENT OF STATE 
[Public Notice 5366] 


Culturally Significant Objects Imported 
for Exhibition Determinations: “The 
Colors of Clay: Special Techniques in 
Athenians Vases” 


SUMMARY: Notice is hereby given of the — 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 


the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition ‘‘Raphael at 
the Metropolitan: The Colonna 
Altarpiece,”’ imported from abroad for 
temporary exhibition within the United 
States, are of cultural significance. The 
objects are imported pursuant to loan 
agreements with the foreign owners or 
custodians. I also determine that the 
exhibition or display of the exhibit 


objects at The Metropolitan Museum of 
Art, New York, New York, from on or 
about June 19, 2006, until on or about 
September 3, 2006, and at possible 
additional venues yet to be determined, 
is in the national interest. Public Notice 
of these Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Wolodymyr 
Sulzynsky, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: 202/453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: March 23, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—4944 Filed 4—4—06; 8:45 am] 
BILLING CODE 4710—05-P 


DEPARTMENT OF STATE 
[Public Notice 5361] 


Bureau of Educational and Cultural 
Affairs (ECA) Request for Grant 
Proposals: Arts Exchanges on 
International Issues Program 


Announcement Type: New Grant. 
Funding Opportunity Number: ECA/ 
PE/C/CU-06-03. 


Catalog of Federal Domestic Assistance 
Number: 19.409. 


Key Dates: Application Deadline: May 
11, 2006. 

Executive Summary: The Cultural 
Programs Division of the Office of 
Citizen Exchanges, Bureau of 
Educational and Cultural Affairs 
announces an open competition for 
grants to implement programs that 
utilize the arts to engage underserved 
youth in selected countries abroad, and 
foster linkages and build partnerships 
between U.S. and overseas non-profit 
arts and cultural organizations. These 
international arts exchange projects will 
encourage democracy building by 
demonstrating the opportunities for 
freedom of thought and expression and 
underscoring the importance of 
empowerment in an open society. 

Proposed projects should: 

e Engage U.S. and overseas artists and 
arts educators with young artists, 
underserved youth and youth 
influencers (including teachers, artists 
and community leaders) through 
exchange projects in which one or more 
artistic discipline is the core content of 
the program. 
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e Increase mutual respect and create 
partnerships between key professionals 
in arts education and youth arts 
programs in the United States and in 
other countries through multi-phased 
people-to-people exchange projects 
taking place over eighteen to twenty- 
fouf months. 

U.S. public and non-profit aris 
organizations, arts education programs 
and institutions, after-school and out-of- 
school arts programs for youth, and art- 
related departments of higher education 
institutions, meeting the provisions 
described in Internal Revenue code 
section 26 U.S.C. 501(c)(3), and that 
have four or more years of experience in 
conducting cultural programs for youth 
may submit proposals that support the 
goals of the Arts Exchanges on 
International Issues Program. Please see 
Section 111.3 below for other eligibility 
requirements. 


I. Funding Opportunity Description 
Authority 


Overall grant making authority for — 
this program is contained in the Mutual 
Educational and Cultural Exchange Act 
of 1961, Public Law 87-256, as 
amended, also known as the Fulbright- 
Hays Act. The purpose of the Act is “to 
enable the Government of the United 
States to increase mutual understanding 
between the people of the United States 

. and the people of other countries * * *; 
to strengthen the ties which unite us 
with other nations by demonstrating the 
educational and cultural interests, 
developments, and achievements of the 
people of the United States and other 
nations * * * and thus to assist in the 
development of friendly, sympathetic 
and peaceful relations between the 
United States and the other countries of 
the world.” The funding authority for 
the program above is provided through 
legislation. 


Purpose 


The Bureau seeks proposals for 
projects in which youth influencers 
reach underserved youth audiences 
through arts education programs, and 
youth develop their artistic and 
leadership capabilities. The projects 
should increase the ability of cultural 
organizations to be responsive to their 
local communities, especially to 
underserved youth, through innovative 
arts and arts education programming 
and institutional capacity building. 
Exchange participants and programs 
should produce an artistic or 
educational product for the public, such 
as a performance, film, presentation, 
exhibition or curriculum model that 
enhances the broader overseas youth 


community as well as the program 
participants. 

The proposed program should reach 
communities with limited access to 
existing arts educational programs, or in 
which cultural programs would be 
especially effective in strengthening on- 
going outreach and education programs 
among public audiences. Proposals that 
show strong prospects for enhancing 
existing long term collaborations or 
establishing new collaborative efforts 
among participating organizations will 
be deemed more competitive under the 
program planning and implementation 
criterion listed in Section V.1 below. 


Participants 


Project participants who travel 
internationally may be professional 
artists, arts educators, arts ; 
administrators, youth (must be at least 
18 years old), filmmakers or other arts 
and cultural experts. However, in- 
country youth project participants and 
audiences at public presentations 
should include adolescents, young 
people and the general public. Non- 


‘local young public audiences may also 


participate in the project through tools 
such as broadcasting and where 
appropriate, Webcasting. 

Except in countries experiencing 
severe security concerns that would 
prevent the travel of U.S. participants, 


programs must be two-way exchanges of | 


people, supporting the travel of roughly 


equal numbers of participants from the 


U.S. and foreign countries. Exchanges 
with countries in which security is a 

consideration should include plans to 
modify the timing and/or re-configure 


_ the project design. 


Projects Guidelines’ 


Proposals will be accepted for projects 
in the following artistic disciplines; 
Film, Video and Digital Media; 
Performing Arts including Dance, 
Music, Traditional Arts and Theater; 
and Visual Arts including photography. 
Each project must use one of these 
artistic disciplines as a vehicle for U.S. 
and overseas participants to exchange 
best practices and innovative ideas to 
reach and engage underserved young 
audiences in one or more of the eligible 
countries listed below. Projects may last 
18-24 months following the award of a 
grant. 

Proposed projects should: 

e Focus on the development and 
advancement of artistic and leadership 
skills of youth and youth influencers. 

© Underscore the importance of 
empowerment, free expression, 
teamwork, leadership, creative and 
innovative thinking, and other 


democratic principles to the process of 
creating and presenting works of art. 

e Serve youth and communities by 
promoting the arts as a mechanism for 
encouraging social change and 
increasing awareness of challenging 
social issues, including, but not limited 
to conflict resolution, democratic 
understanding, individual success in 
the economic world, HIV and AIDS 
prevention or building respect among 
different communities. 

e Increase the ability of performing 
and visual arts organizations to be 
responsive to their local communities, 
especially to underserved youth, 
through innovative arts and arts 
education programming and 
institutional capacity building. 


Project Outcomes 


Project results should include 
strengthening the artistic and leadership 
capabilities of project participants 
including young artists and youth 
influencers; strengthening the ability of 
arts and cultural organizations to 
provide leadership, empower youth, 
especially from underserved 
communities, and address significant 
social issues of interest to the U.S.; and 
creating or developing ongoing 
productive relationships between U.S. 
and foreign artists, and arts and cultural 
organizations. 

Participants and audiences will learn 
artistic techniques for communicating, 
expressing and comprehending ideas 
and perceptions. Youth and/or youth 
influencers will demonstrate increased 
levels of appreciation, knowledge and 
understanding of the arts and artistic 
skills. Foreign cultural organizations 
will expand their ability to provide 
leadership, youth and community 
empowerment. Each project will 
include the presentation of an artistic or 
educational product, developed by the 
U.S. and foreign participants. 


Possible Program Components 


e U.S. participants travel to the 
overseas exchange partner’s country or 
countries to engage youth influencers 
and community leaders, to conduct 
workshops, residencies, and other arts 
projects with young artists and youth 
from underserved communities. This 
component may include presentations 
(performances, exhibitions and the like) 
that support the workshop and 
exchange activities. 

¢ Working in cooperation with the 
public affairs sections of U.S. Embassies 
to the extent appropriate, U.S. 
participants select overseas candidates 
to participate in U.S.-based seminars, 
workshops, and shadowing experiences, 
and create either individual or joint 
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projects that feature public 
presentations including film screenings, 
performances and exhibitions. 

e Presentations and accompanying 
public programs should be designed to 
reach a large and diverse public 
audience in the partner country or 
countries, in addition to workshop 
participants. Presentations of work 
resulting from the project may also be 
scheduled in the U.S.; however, ECA 
funds cannot be used for this purpose. 

e U.S. and overseas host cultural 
organizations devise and implement on- 
going programming and educational 
activities to engage youth and youth 
influencers. 

e An alumni network will be created 
to foster professional development 
opportunities and the ongoing exchange 
of best practices. 


Eligible Countries 


Proposals will only be accepted for 
exchange projects with the countries 
listed below within the six Department 
of State geographic regions. Proposals 
that include countries not listed below 
will be declared technically ineligible 
and given no further consideration in 
the review process. Applicants may 
submit proposals for projects that 
encompass several of the following 
countries or regions: 

- AF—Senegal, Mali, Nigeria, Kenya, 

Tanzania. 

‘EAP—Burma, Cambodia, China, 
Thailand, Vietnam. 

EUR—Balkan Region [Projects should 
include at least three of the Balkan 
Countries: Albania, Bosnia/ 
Herzegovina, Croatia, Kosovo, 
Macedonia, and Serbia/Montenegrol, 
Belarus, Georgia, Turkey, Ukraine. 

NEA—Bahrain, Jordan, Morocco, Oman, 
Saudi Arabia. 

SCA—Bangladesh, Pakistan, Sri Lanka, 
Kyrgyzstan, Kazakhstan, Tajikistan, 
Uzbekistan. 

WHA—Bolivia, Brazil, Colombia and 
Venezuela. 


Application Information 


Proposals should address les of the 
six review criteria. The Six Review 
Criteria, against which your proposal 
will be evaluated, are listed under the 
“Application Review Information’”’, 
Section V.1. of this RFGP. Proposals that 
do not address these criteria will be 
deemed not competitive during the 
review process. 

In addition to addressing the Review 
Criteria, proposals should include 
documented evidence of the applicant 
and partner organization’ s artistic merit, 
including published reviews and letters 
of recommendation from experts in the 
artistic discipline featured in your 


project. However, work samples such as 
recordings and/or photographs are not 
requested and cannot be reviewed by 
the Bureau. 

Competitive proposals should include 
the following elements: 

e Aclear statement in the narrative 
section describing which artistic 
discipline your project incorporates; 
‘and with which overseas country or 
countries you plan to engage in an 
exchange project; 

e A program idea that involves youth 
as active participants in the arts 
experience. Cultural programs in which 
young people will function only as 
passive audience members will be 
deemed non-competitive under Review 
Criteria Number 1, Quality of Program 
Idea, listed in the “Application Review 
Information”, Section V.1. of this RFGP; 

e Aclear description of program 
objectives and projected outcomes that 
respond to Bureau goals for this 
competition. Desired outcomes should 
be described in qualitative and 


‘quantitative terms. (See the Program 


Monitoring and Evaluation section, 
Number IV.3d.3 below, for more 
information on project objectives and 
outcomes); 

e A project timeline, listing the 
optimal schedule for each program 
activity; 

. ¢ A description of selection processes 
for both U.S. and overseas participants; 

e Exchange activities that involve and 
affect audiences as well as the actual 
participants. Proposals should define 
the types of participants who will be > 
recruited and the target audience for 
program activities, and should clearly 
explain the importance of each to the 
overall program plan; 

e A description of each proposed 
overseas partner organization and an 
explanation of how partner 
organizations were selected; Letters of 
support, translated into English, from 
foreign and U.S. partners. Proposals that 
do not include letters of support and 
commitment from proposed overseas 
partner organizations will be ranked less 
competitive under Review Criteria 
Number 3, Institutional Capacity, listed 
in Section V.1. of this RFGP; 

e An outline of the applicant 
organization’s relevant expertise in the 
project theme and country(ies). 
Organizations that do not demonstrate a 


* distinguished record of conducting 


cultural programs for youth will be 
rated not competitive under Review 
Criteria Number 3, Institutional 
Capacity, listed in Section V.1.; 

e An alternative timeline and/or 
contingency program plan if the project 
will include countries with security 
issues; 


e An outline of relevant experience 
managing previous international arts 
and/or cultural exchange — 

e Resumes of responsib 
experienced staff who have 
demonstrated a commitment to monitor 
grant projects and ensure 
implementation; 

e A post-grant plan that demonstrates 
how the grantee plans to sustain 
contacts initiated through the program. 
Applicants should outline how U.S. and 
foreign participants and host 
institutions will continue their 
dialogue/exchange activities through 
on-going or future projects, once the 
ECA-funded grant has concluded. 
Optimally, follow-on plans should 
include activities to promote the desired 
policy outcomes, as well as 
communication activities such as 
ongoing Internet dialogs and 
newsletters. 

In addition to addressing the themes 
described below, proposals should 
develop partner organizations’ capacity 
in such areas as strategic planning, 
performance management, fund raising, 
financial management, human resource 
management and decision-making. 


Il. Award Information 


Type of Award: Grant Agreement. 

Fiscal Year Funds: FY—2006. 

Approximate Total Funding: 
$1,200,000. 

Approximate Number of Awards: 4-6 
grants of $150,000 to $350,000, 
depending on the quality of the 
proposals. The Bureau reserves the 
possibility of awarding $60,000 grants to 
organizations that have at least four 
years of experience in conducting 
cultural programs for youth, but less 
than a four year track record in 
conducting international exchanges. 

Approximate Average Award: 
$200,000. 

Floor of Award Range: $50,000. 

Ceiling of Award Range: $350,000. 

Anticipated Award Date: August 30, 
2006. 

Anticipated Project Completion Date: 
January 31, 2008—July 31, 2008. Projects 
under this competition may range in 
length from eighteen to twenty-four 
months depending on the number of 
components, the country/region targeted 
and the extent of the evaluation plan 
proposed by the applicant. The Office of 
Citizen Exchanges strongly encourages 
applicant organizations to plan enough 
time after project activities to measure 
project outcomes. Please refer to the 
Program Monitoring and Evaluation 
section, Number IV.3d.3 below, for 
further guidance or evaluation. 

Additional Information: Pending 
successful implementation of the 
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projects and the availability of funds in 
subsequent fiscal years, ECA reserves 
the right to renew grants for up to two 
additional fiscal years before openly 
competing grants under this program 
again. 

III. Eligibility Information 

Ill.1. Eligible applicants: Applications 
may be submitted by public and private 
non-profit organizations meeting the 
provisions described in Internal 
Revenue Code section 26 U.S.C. 
501(c)(3). 

Ill.2. Cost Sharing or Matching Funds: 
When cost sharing is offered, it is 
understood and agreed that the 
applicant must provide the amount of 
cost sharing as stipulated in this RFGP 
and later included in an approved grant 
agreement. Cost sharing may be in the 
form of allowable direct or indirect 
costs. For accountability, you must 
maintain written records to support all 
costs which are claimed as your 
contribution, as well as costs to be paid 
by the Federal government. Such 
records are subject to audit. The basis 
for determining the value of cash and 
in-kind contributions must be in 
accordance with OMB Circular A—110, 
(Revised), Subpart C.23—Cost Sharing 
and Matching. In the event you do not 
provide the minimum amount of cost 
sharing as stipulated in the approved 
budget, ECA’s contribution will be 
reduced in like proportion. 

Ill.3. Other Eligibility Requirements: 

(a) Grants awarded to eligible 
organizations with less than four years 
of experience in conducting 
international exchange programs will be 
limited to $60,000. 

(b) Technical Eligibility: In addition to 
the requirements outlined in the 
Proposal Submission Instructions (PSI) 
technical format and instructions 
document, all proposals must comply 
with the following or they will result in 
your proposal being declared 
technically ineligible and given no 
further consideration in the review 
process: 

1. The Office does not support 
proposals limited to conferences or 
seminars (i.e. one-to-fourteen day 
programs with plenary sessions, main 


speakers, panels and passive audiences). 


It will support conferences only when 

they are a small part of a larger project 
. in duration that is receiving Bureau 

funding from this competition. . 

2. No funding is available exclusively 
to send U.S. citizens to conferences or 
conference-type seminars overseas; nor 
is funding available for bringing foreign 
nationals to conferences or to routine 
professional association meetings in the 
United States. 


3. The Office of Citizen Exchanges 
does not support academic research or 
faculty or student fellowships. 

4. Proposals for projects involving 
countries/regions, themes and/or artistic 
disciplines not listed in the RFGP will 
be deemed technically ineligible. 

5. No funding is available to send 
individual artists and/or amateur arts 
groups to perform or study overseas. 

The Arts Exchanges on International 
Issues Program is solely intended to 
support the international exchange work 
of non-profit organizations. Our grant 
program is not open to amateur or 
community-based visual or performing 
artists. Individuals are not eligible to 
apply for funding of their own work. 
While our program emphasizes outreach 
to youth, all exchange participants must 
be at least 18 years of age. However, 
educators, managers, program directors - 
and administrators who work with 
youth and/or youth related non-profit 
organizations are encouraged to apply 
for grant support under this 
competition. 


IV. Application and Submission 
Information 


Note: Please read the complete Federal 
Register announcement before sending 
inquiries or submitting proposals. Once the 
RFGP deadline has passed, Bureau staff may 
not discuss this competition with applicants. 
until the proposal review process has been 
completed. 


IV.1 Contact Information to Request 
an Application Package: Please contact 
LaFaye Proctor, Cultural Programs 
Division, ECA/PE/C/CU, Room 568, U.S. 
Department of State, SA—44, 301 4th 
Street, SW., Washington, DC 20547, 
phone number: (202) 203-7488; e-mail: 
ProctorLM@state.gov to request a 
Solicitation Package. Please refer to the’ 
Funding Opportunity Number ECA/PE/ 
C/CU-—06-03 located at the top of this 
announcement when making your 


uest. 
The Solicitation Package contains the 
Proposal Submission Instruction (PSI) 
document which consists of required 
application forms, and standard 
guidelines for proposal preparation. 

Please specity e program officers 
coordinating this competition, Jill 
Staggs or Sarah Beale and refer to the 
Funding Opportunity Number ECA/PE/ 
C/CU-06-03 located at the top of this 
announcement on all other inquiries 
and correspondence. 

IV.2. To Download a Solicitation 
Package Via Internet: The entire 
Solicitation Package may be 
downloaded from the Bureau’s Web site 
at http://exchanges.state.gov/education/ 
rfgps/menu.htm. Please read all 
information before downloading. 


IV.3. Content and Form of ; 
Submission: Applicants must follow all 
instructions in the Solicitation Package. 
The original and 12 copies of the 
application should be sent per the 
instructions under IV.3f. “Submission 
Dates and Times section’’ below. 

IV.3a. You are required to have a Dun 
and Bradstreet Data Universal 
Numbering System (DUNS) number to 
apply for a grant or cooperative 
agreement from the U.S. Government. 
This number is a nine-digit 
identification number, which uniquely 
identifies business entities. Obtaining a 
DUNS number is easy and there is no 
charge. To obtain a DUNS number, 
access http://www.dunandbradstreet. 
com or call 1-866-705-5711. Please 
ensure that your DUNS number is 
included in the appropriate box of the 
SF—424 which is part of the formal 
application package. 

IV.3b. All proposals must contain an 


executive summary, proposal narrative 


and budget. 

Please Refer to the Solicitation 
Package. It contains the mandatory 
Proposal Submission Instructions (PSI) 
document for additional formatting and 
technical requirements. 

IV.3c. You must have nonprofit status 
with the IRS at the time of application. 
If your organization is a private 
nonprofit which has not received a grant 
or cooperative agreement from ECA in 
the past three years, or if your 
organization received nonprofit status 
from the IRS within the past four years, 
you must submit the necessary 
documentation to verify nonprofit status 
as directed in the PSI document. Failure 
to do so will cause your proposal to be 
declared technically ineligible. 

IV.3d. Please take into consideration 
the following information when 
preparing your proposal narrative: 

IV.3d.1 Adherence To All Regulations 
Governing The J Visa: The Office of 
Citizen Exchanges of the Bureau of 
Educational and Cultural Affairs is the 
official program sponsor of the exchange 


_ program covered by this RFGP, and an 


employee of the Bureau will be the 
“Responsible Officer’ for the program 
under the terms of 22 CFR part 62, 
which covers the administration of the 
Exchange Visitor Program (J visa 
program). Under the terms of 22 CFR 
part 62, organizations receiving grants 
under this RFGP will be third parties 
“cooperating with or assisting the 
sponsor in the conduct of the sponsor’s 
program.” The actions of grantee 
program organizations shall be 
“imputed to the sponsor in evaluating 
the sponsor’s compliance with” 22 CFR 
part 62. Therefore, the Bureau expects , 
that any organization receiving a grant 


Federal Register / Vol. 71, No. 65/Wednesday, April 5,'2006 / Notices 


17153 


under this competition will render all 
assistance necessary to enable the 
Bureau to fully comply with 22 CFR’ 
part 62 et seq. 

The Bureau of Educational and 
Cultural Affairs places great emphasis 
on the secure and proper administration 
of Exchange Visitor (J visa) Programs 
and adherence by grantee program 
organizations and program participants 
to all regulations governing the J visa 
- program status. Therefore, proposals 

should explicitly state in writing that the 
applicant is prepared to assist the 
Bureau in meeting all requirements 
governing the administration of 
Exchange Visitor Programs as set forth 
in 22 CFR part 62. If your organization 
has experience as a designated 
Exchange Visitor Program Sponsor, the 
applicant should discuss their record of 
compliance with 22 CFR part 62 et seq., 
including the oversight of their 
Responsible Officers and Alternate 
Responsible Officers, screening and 
selection of program participants, 
provision of pre-arrival information and 
orientation to participants, monitoring 
of participants, proper maintenance and 
security of forms, record-keeping, 
he Office of Citizen Exchanges of 
ECA will be responsible for issuing DS— 
2019 forms to participants in this 
program. 
A copy of the complete regulations 
governing the administration of 
Exchange Visitor (J) programs is 
available at http://exchanges.state.gov 
_or from: United States Department of 
State, Office of Exchange Coordination 
and Designation, ECA/EC/ECD—SA-44, 
‘Room 734, 301 4th Street, SW., 
Washington, DC 20547. Telephone: 
(202) 203-5029. FAX: (202) 453-8640. 
IV.3d.2 Diversity, Freedom and 
Democracy Guidelines: Pursuant to the 
Bureau’s authorizing legislation, 
programs must maintain a non-political 
character and should be balanced and 
representative of the diversity of 
American political, social, and cultural 
life. ‘“Diversity”’ should be interpreted 
in the broadest sense and encompass 
differences including, but not limited to 
ethnicity, race, gender, religion, 
geographic location, socio-economic 
status, and physical challenges. 
Applicants are strongly encouraged to 
adhere to the advancement of this 
principle both in program 
administration and in program content. 
Please refer to the review criteria under 
the ‘Support for Diversity’ section for 
specific suggestions on incorporating 
diversity into your proposal. Public Law 
- 104-319 provides that ‘‘in carrying out 
programs of educational and cultural 
exchange in countries whose people do 


not fully enjoy freedom and 
democracy,” the Bureau “shall take 
appropriate steps to provide 
opportunities for participation in such 
programs to human rights and 
democracy leaders of such countries.” 
Public Law 106-113 requires that the 
governments of the countries described 
above do not have inappropriate 
influence in the selection process. 


- Proposals should reflect advancement of 


these goals in their program contents, to 
the full extent deemed feasible. 
IV.3d.3. Program Monitoring and 


. Evaluation: Proposals must include a 


plan to monitor and evaluate the 
project’s success, both as the activities 
unfold and at the end of the program. 
The Bureau recommends that your 
proposal include a draft survey 
questionnaire or other technique plus a 
description of a methodology to use to 
link outcomes to original project 


objectives. The Bureau expects that the 


grantee will track participants or 
partners and be able to respond to key 
evaluation questions, including 
satisfaction with the program, learning 
as a result of the program, changes in 
behavior as a result of the program, and 
effects of the program on institutions 


- (institutions in which participants work 


or partner institutions). The evaluation 
plan should include indicators that 
measure gains in mutual understanding 
as well as substantive knowledge. 

Successful monitoring and evaluation 
depend heavily on setting clear goals 
and outcomes at the outset of a program. 
Your evaluation plan should include a 
description of your project’s objectives, 
your anticipated project outcomes, and 
how and when you intend to measure 
these outcomes (performance 
indicators). The more that outcomes are 
“smart” (specific, measurable, 
attainable, results-oriented, and placed 
in a reasonable time frame), the easier 
it will be to conduct the evaluation. You 
should also show how your project 
objectives link to the goals of the 
program described in this RFGP. 

Your monitoring and evaluation plan 
should clearly distinguish between 
program outputs and outcomes. Outputs 
are products and services delivered, 
often stated as an amount. Output 
information is important to show the 
scope or size of project activities, but it 
cannot substitute for information about 
progress towards outcomes or the 
results achieved. Examples of outputs 
include the number of people trained or 
the number of seminars conducted. 
Outcomes, in contrast, represent 
specific results a project is intended to 
achieve and is usually measured as an 
extent of change. Findings on outputs 


and outcomes should both be reported, 
but the focus should be on outcomes. 


We encourage you to assess the 
following four levels of outcomes, as 
they relate to the program goals set out 
in the RFGP (listed here in increasing 
order of importance): 


1. Participant satisfaction with the 
program and exchange experience. 


2. Participant learning, such as 
increased knowledge, aptitude, skills, 
and changed understanding and 
attitude. Learning includes both 
substantive (subject-specific) learning 
and mutual understanding. 


3. Participant behavior, concrete 
actions to apply knowledge in work or 
community; greater participation and 
responsibility in civic organizations; 
interpretation and explanation of 
experiences and new knowledge gained; 
continued contacts between 
participants, community members, and 
others. 


4. Institutional changes, such as 
increased collaboration and * 
partnerships, policy reforms, new 
programming, and organizational 
improvements. 


Please note: Consideration should be given 
to the appropriate timing of data collection 
for each level of outcome. For example, 
satisfaction is usually captured as a short- 
term outcome, whereas behavior and 
institutional changes are normally 
considered longer-term outcomes. 


Overall, the quality of your 
monitoring and evaluation plan will be 
judged on how well it (1) specifies 
intended outcomes; (2) gives clear 
descriptions of how each outcome will 
be measured; (3) identifies when 
particular outcomes will be measured; 
and (4) provides a clear description of 
the data collection strategies for each 
outcome {i.e., surveys, interviews, or 
focus groups). (Please note that 
evaluation plans that deal only with the 
first level of outcomes [satisfaction] will 
be deemed less competitive under the 
present evaluation criteria.) 


Grantees will be required to provide 
reports analyzing their evaluation 
findings to the Bureau in their regular 
program reports. All data collected, 
including survey responses and contact 
information, must be maintained for a 
minimum of three years and provided to 
the Bureau upon request. 


Describe your plans for: i.e. 
sustainability, overall program 
management, staffing, coordination with 
ECA and PAS or any other requirements 
etc. 
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IV.3e. Please take the following =~ 
information into consideration when © 
pupeing your budget: 

.3e.1. Applicants must submit a 
comprehensive budget for the entire 
program. Budget requests must not 
exceed $350,000. Proposals that contain 
budget requests of more than $350,000 
will be declared technically ineligible. 
There must be a summary budget as 
well as breakdowns reflecting both 
administrative and program budgets. 
Applicants may provide separate sub- 
budgets for each program component, 
phase, location, or activity to provide 
clarification. ‘ 

IV.3e.2. Allowable costs for the 
program include the following: 

(1) Travel. International and domestic 
airfare (per the “Fly America Act”), 
ground transportation and visas. (J—1 
visas for ECA-supported participants 
from overseas are issued through the 
Embassies at no charge). 

(2) Per diem. For U.S.-based 
programming, organizations should use 
the published Federal per diem rates for 
individual U.S. cities. Domestic per 
diem rates may be accessed at: http:// 
policyworks.gov/org/main/mt/ 
homepage/mtt/perdiem/perd03d.html. 
ECA urges applicants to budget realistic 
costs, which reflect the local economy 
and do not exceed Federal per diem 
rates. Foreign per diem rates can be 
accessed at: http://www.state.gov/m/a/ 
als/prdm/html. 

(3) Interpreters. For U.S.-based 
activities, ECA strongly encourages 
applicants to hire their own locally 
based interpreters. However, applicants 
may ask ECA to assign State Department 
interpreters. One interpreter is typically 
needed for every four participants who 
require interpretation. When an 
applicant proposes to use State 
Department interpreters, the following 
expenses should be included in the 
budget: Published Federal per diem 
rates [both lodging and meals and 
incidental expenses (M&IE)] and “home- 
program-home” transportation in the 
amount of $400 per interpreter. Salary 
expenses for State Department 
interpreters will be covered by the 
Bureau and should not be part of an 
applicant’s proposed budget. Bureau 
funds cannot support interpreters who 
accompany delegations from their home 
country or travel internationally. 

(4) Book and cultural allowances. 
Foreign participants are entitled to a 
one-time cultural allowance of $150 per 
person, plus a book allowance of $50. 
Interpreters should be reimbursed up to 
$150 for expenses when they escort 
participants to cultural events. U.S. 
program staff, trainers or participants 
are not eligible to receive these benefits. 


(5) Consultants. Consultants may be 
used to provide specialized expertise or 
to make presentations. Honoraria rates 
should not exceed $250 per day. 
Organizations are encouraged to cost- 
share rates that would exceed that 
figure. Subcontracting organizations 
may also be employed, in which case 
the written agreement between the 
prospective grantee and subcontractor 
should be included in the proposal. 
Such subcontractors should detail the 
division of responsibilities and 
proposed costs, and subcontracts should 
be itemized in the budget. 

(6) Room rental. The rental of meeting 
space should not exceed $250 per day. 
Any rates that exceed this amoun 
should be cost shared. : 

(7) Materials. Proposals may contain 
costs to purchase, develop and translate 
materials for participants. Costs for high 
quality translation of materials should 
be anticipated and included in the 
budget. Grantee organizations should 
expect to subipit a copy of all program 
materials to ECA, and ECA support 
should be acknowledged on all 
materials developed with its funding. 

(8) Equipment. Applicants may 
propose to use grant funds to purchase 
equipment, such as computers and 
printers. Costs for furniture are not 
allowed. 

(9) Working meals. Only one working 
meal may be provided during the 
program. Per capita costs may not 
exceed $8 for a lunch and $20 for a 
dinner, excluding room rental. The 
number of invited guests may not 
exceed participants by more than a 
factor of two-to-one. When setting up a 
budget, interpreters should be 
considered “participants.” 

(10) Return travel of participants. A 
return travel allowance of $70 for each 
participant may be included in the 
budget. This allowance would cover 
incidental expenses incurred during 
international travel. 

(11) Health insurance. Foreign 
participants will be covered during their 
participation in the program by the 
ECA-sponsored Accident and Sickness 
Program for Exchanges (ASPE), for 
which the grantee must enroll them. 
Details of that policy can be provided by 
the contact officers identified in this 
solicitation. The premium is paid by 
ECA and should not be included in the 
grant proposal budget. However, 
applicants are permitted to include 
costs for travel insurance for U.S. 
participants in the budget. 

(12) In-country travel costs for visa 
processing purposes. Given the 
requirements associated with obtaining 
J-1 visas for ECA-supported 
participants, applicants should include 


costs for any travel associated with visa 
interviews or DS—2019 pick-up. 

(13) Administrative costs. Costs 
necessary for the effective 
administration of the program may 
include salaries for grantee organization 
employees, benefits, and other direct 
and indirect costs per detailed 
instructions in the Application Package. 
Administrative costs should not exceed 
twenty-five (25) per cent of the total 
amount requested from ECA for the 
project. Proposals in which the 
administrative costs exceed 25% of the 
total amount of funding requested from 
ECA for the project will be ranked less 
competitive in this review element. 
Proposals should show strong 
administrative cost sharing 
contributions from the applicant, the in- 
country partner and other sources. 


Please refer to the Solicitation 


. Package for complete budget guidelines 


and formatting instructions. 


IV.3f. Submission Dates and Times: 
Application Deadline Date: Thursday, 


. May 11, 2006. 


Explanation of Deadlines: Due to 
heightened security measures, proposal 
submissions must be sent via a 
nationally recognized overnight delivery 
service (i.e., DHL, Federal Express, UPS, 
Airborne Express, or U.S. Postal Service 
Express Overnight Mail, etc.) and be 
shipped no later than the above: 
deadline. The delivery services used by 
applicants must have in-place, 
centralized shipping identification and 
tracking systems that may be accessed 
via the Internet and delivery people 
who are identifiable by commonly 
recognized uniforms and delivery 
vehicles. Proposals shipped on or before 
the above deadline but received at ECA 
more than seven days after the deadline 
will be ineligible for further 
consideration under this competition. 
Proposals shipped after the established 
deadlines are ineligible for 
consideration under this competition. It 
is each applicant’s responsibility to 
ensure that each package is marked with 
a legible tracking number and to 
monitor/confirm delivery to ECA via the 
Internet. ECA will not notify you upon 
receipt of application. Delivery of 
proposal packages may not be made via _ 
local courier service or in person for this 
competition. Faxed documents will not 
be accepted at any time. Only proposals 
submitted as stated above will be 
considered. Applications may not be 
submitted electronically at this time. 

Applicants must follow all 
instructions in the Solicitation Package. 

Important note: When preparing your 
submission please make sure to include one 
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extra copy of the completed SF-424 form and featured in your project. The proposal 


place it in an envelope addressed to “ECA/ 
EX/PM”. 

The original and 12 copies of the 
application should be sent to:U.S. 
Department of State, SA-44, Bureau of 
Educational and Cultural Affairs, Ref.: ° 
ECA/PE/C/CU-06-03, Program 
Management, ECA/EX/PM, Room 534, 
301 4th Street, SW., Washington, DC 
20547. 

Along with the Project Title, all 
applicants must enter the above 
Reference Number in Box 11 on the SF— 
424 contained in the mandatory 
Proposal Submission Instructions (PSI) 
of the solicitation document. 

IV.3g. Intergovernmental Review of 
Applications: Executive Order 12372 
- does not apply to this program. 

Applicants must also submit the 
“Executive Summary” and “Proposal 
Narrative” sections of the proposal in 
text (.txt) format on a PC-formatted disk. 
_ The Bureau will provide these files © 
electronically to the appropriate Public 
Affairs Section(s) at the U.S. 
embassy(ies) for its(their) review. 


V. Application Review Information 


V.1. Review Process: The Bureau will 
review all proposals for technical 
eligibility. Proposals will be deemed 
ineligible if they do not fully adhere to 
the guidelines stated herein and in the 
Solicitation Package. All eligible 
proposals will be reviewed by the 
program office, as well as the Public 
Diplomacy section overseas, where 
appropriate. Eligible proposals will be 
subject to compliance with Federal and 
Bureau regulations and guidelines and 
forwarded to Bureau grant panels for 
advisory review. Proposals may also be 
reviewed by the Office of the Legal 
Adviser or by other Department 
elements. Final funding decisions are at 
the discretion of the Department of 
State’s Assistant Secretary for 
Educational and Cultural Affairs. Final 
technical authority for assistance award 
grants resides with the Bureau’s Grants 
Officer. 


Review Criteria 


Technically eligible applications will 
be competitively reviewed according to 
the criteria stated below. These criteria 

are not rank ordered and all carry equal 
- weight in the proposal evaluation: 

1. Quality of Program Idea: The 
program idea must state how you plan 
to employ the arts to engage youth, 

' particularly youth with limited 
opportunities, and youth influencers. 
Program objectives should be clearly 
described and should reflect the- 
applicant’s expertise in the artistic 
discipline and geographic world region 


should state the project’s impact on both 
program participants (those who travel 
to the U.S. or the partner country, or in- 
country participants who are actively 
involved in the project) and audiences 
(those who attend public performances 
or exhibitions included in the project). 
The proposal should include 
documentation of artistic merit and 
quality through sotfrces such as 
published reviews and letters of 
recommendation from experts in the 
artistic discipline featured in your 
project. However, work samples are not 
requested and cannot be evaluated by 
the Bureau. 

2. Program Planning and 
Implementation: A detailed agenda and 
relevant work plan must explain how 
objectives will be achieved and should 
include a timetable for completion of 
major tasks. The substance of 
workshops, seminars and shadowing - 
experiences should be described in 
detail. The program plan should include 
regularly scheduled sessions on an 
ongoing basis; one-time or occasional 


_ programs will not be considered. The 


program plan must include provisions 
for activities with the project 
participants and/or their organizations, 
after the Bureau-funded project has 
concluded. Post-grant planning can 
include, but should expand beyond on- 
going Internet dialogs, newsletters and/ 
or other forms of communication 
between participants. 

3. Institutional Capacity: Proposals 
should include the institution’s mission 
and date that the organization was 
established. Proposals should reflect the 
institution’s prior work with the 
overseas partner organization(s), 
expertise in the subject area and 
knowledge of conditions in the target 
country/countries, and ability to engage 
young participants and/or reach out to 
young audience members. Evidence of 
the overseas partner organization’s 
artistic merit and ability should be 
included in your proposal. Descriptions 
of the experience and qualifications of 
staff members who will implement the 
program should be included in the 
proposals. Applicants also need to 
include an outline of prior U.S. 
government and/or private sector grant 
awards received for the target theme/ 
country/region. The Bureau will 
consider the past performance of prior 
recipients and the demonstrated 
potential of new applicants. Proposals 
must include letters of support and 
commitment from proposed overseas 
partner organizations. Proposals that do 
not include letters of support and 
commitment from proposed overseas 


partner organizations will be ranked less 
competitive under this review element. 

4. Cost Effectiveness and Cost 
Sharing: Overhead and administrative 
costs in the proposal budget, including 
salaries should be kept to a minimum 
and should not exceed twenty-five (25) 
per cent of the total amount requested 
from ECA for the project. Proposals in 
which the administrative costs exceed 
twenty-five (25) per cent of the total 
amount requested from ECA for the 
project will be ranked less competitive 
in this review element. Applicants are 
strongly encouraged to cost share a 
portion of overhead and administrative 
expenses. Cost sharing, including 
contributions from the applicant, 
proposed in-country partner(s) and 
other sources must be included in the 
budget request. Proposals that do not 
reflect a cost sharing of twenty (20) per 
cent will be ranked less competitive in 
this review category. 

5. Support of Diversity: Proposals 
must demonstrate substantive support 
of the Bureau’s policy on diversity 
[stated in the Bureau’s Diversity, 
Freedom and Democracy Guidelines in 
the Proposal Submission Instructions 
(PSI)]. Achievable and relevant features 
should be cited in both program 
administration (selection of 
participants, program venue and 
program evaluation) and program 
content (including orientation and 
wrap-up sessions, program meetings, 
resource materials and follow-up 
activities). Competitive proposals will 
include strategies for selecting diverse 
participants from both the U.S. and the 
overseas partner country(ies). 

6. Monitoring and Evaluation: 
Proposals should include a detailed 
plan to monitor and evaluate the 
program. Competitive evaluation plans 
will describe how applicant 
organizations will measure the project’s 
success at meeting program objectives in 
quantitative terms, and should include 
draft data collection instruments such as 
surveys and questionnaires. Proposals 
should include a plan to evaluate the 
success of each component, both as 
activities unfold and at the end of the 
program. Evaluation plans should 
address the project’s success in 
enhancing both the artistic and 
leadership skills of the targeted youth 
population. It is the applicant’s 
responsibility to inform the Bureau of 
exchange activity results and changes to 
the program plan and/or project time- 
line. 


VI. Award Administration Information 


Vl.1a. Award Notices: Final awards 
cannot be made until funds have been 
appropriated by Congress, allocated and 
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committed through internal Bureau 

procedures. Successful applicants will 

receive an Assistance Award Document 

(AAD) from the Bureau’s Grants Office. 

The AAD and the original grant 

proposal with subsequent modifications 

(if applicable) shall be the only binding 

authorizing document between the 

recipient and the U.S. Government. The 

AAD will be signed by an authorized 

Grants Officer, and mailed to the 

recipient's responsible officer identified 

in the application. 

_ Unsuccessful applicants will receive 
notification of the results of the 
application review from the ECA 
program office coordinating this 
competition. 

VI.2 Administrative and National 
Policy Requirements: Terms and 
Conditions for the Administration of 
ECA agreements include the following: 

Office of Management and Budget 
Circular A—122, “Cost Principles for 
— Organizations.” 

ce of Management and Budget 
Circular A—21, “Cost Principles for 
Educational Institutions.” 

OMB Circular A-87, “Cost Principles 
for State, Local and Indian 
Governments”. 

OMB Circular No. A—110 (Revised), 
Uniform Administrative Requirements 
for Grants and Agreements with 
Institutions of Higher Education, 
Hospitals, and other Nonprofit 
Organizations. 

OMB Circular No. A—102, Uniform 
Administrative Requirements for 
Grants-in-Aid to State and Local 
Governments. 

OMB Circular No. A-133, Audits of 
States, Local Government, and Non- 
profit Organizations. 

Please reference the following Web 
sites for additional information: 
http://www.whitehouse.gov/omb/grants 
http://exchanges.state.gov/education/ 

grantsdiv/terms.htm#articlel 

V1.3. Reporting Requirements: You 
must provide ECA with a hard copy 
original plus two copies of the following 
reports: 

(1) A final program and financial 
report no more than 90 days after the 
expiration of the award; 

2) Quarterly program and financial 
reports which should include a 
summary of project activities 
accomplished and any changes or 
modifications to the remaining program 
components. 

Grantees will be required to provide 
reports analyzing their evaluation 
findings to the Bureau in their regular 
program reports. (Please refer to IV. 
Application and Submission 
Instructions (IV.3.d.3) above for Program 

Monitoring and Evaluation information. 


All data collected, including survey 
responses and contact information, must 
be maintained for a minimum of three 
years and provided to the Bureau upon 
request. 

All reports must be sent to the ECA 
Grants Officer and ECA Program Officer 
listed in the final assistance award 
document. 

VI.4. Program Data Requirements: 
Organizations awardéd grants will be 
required to maintain specific data on 
program participants and activities in an 
electronically accessible database format 
that can be shared with the Bureau as 

uired. Asa minimum, the data must 
include the following: 

(1) Name, address, contact 
information and biographic sketch of all 
persons who travel internationally on 
funds provided by the grant or who 
benefit from the grant funding but do 
not travel. 

(2) Itineraries of international and 
domestic travel, providing dates of 
travel and cities in which any exchange 
experiences take place. Final schedules 
for in-country and U.S. activities must 
be received by the ECA Program Officer 
at least three work days prior to the 
official opening of the activity. 


VII. Agency Contacts 


For questions about this 
announcement, contact: The Cultural 
Programs Division, ECA/PE/C/CU, 
Room 568, ECA/PE/C/CU-06-03, 
Bureau of Educational and Cultural 
Affairs, U.S. Department of State, SA— 
44, 301 4th Street, SW., Washington, DC 
20547, (202) 203-7488, 
ProctorLM@state.gov. 

All correspondence with the Bureau 
concerning this RFGP should reference 
the above title and number: ECA/PE/C/ 
CU-06-03. 

Please read the complete Federal 
Register announcement before sending 
inquiries or submitting proposals. Once 
the RFGP deadline has passed, Bureau 
staff may not discuss this competition 
with applicants until the proposal 
review process has been completed. 


VII. Other Information 


Notice 


The terms and conditions published 
in this RFGP are binding and may not 
be modified by any Bureau 
representative. Explanatory information 
provided by the Bureau that contradicts 
published language will not be binding. 
Issuance of the RFGP does not 
constitute an award commitment on the 
part of the Government. The Bureau 
reserves the right to reduce, revise, or 
increase proposal budgets in accordance 
with the needs of the program and the 


availability of funds. Awards made will 
be subject to periodic reporting and 
evaluation requirements per section V1.3. 
above. 

Dated: March 29, 2006. 
Miller Crouch, 
Principal Deputy Assistant Secretary, Bureau 
of Educational and Cultural Affairs, 
Department of State. 


[FR Doc. 06—3209 Filed 4—4—06; 8: 45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Notice Before Waiver With Respect to 
land at Hamilton Municipal Airport, 
Hamilton, NY 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of intent of waiver with 
respect to land. 


SUMMARY: The FAA is publishing notice 
of the proposed release of 
approximately 3.0 acres of land located 
at Hamilton Municipal Airport, to allow 
its sale for non-aviation development. 
The parcel was part of the airport 
property acquired with federal funding 
support under the Airport Improvement 
Program. The Village of Hamilton 
proposes to sell the land to a developer 
who will develop it as a Medical office 
Building. 

FAA’s action is to release the land 
from a deem provision requiring 
aeronautical use of the property. The 
Village of Hamilton has stated that it has 
no aeronautical use for the parcel now 
or in the near future according to the 
Hamilton Municipal Airport Layout 
Plan. 

The Fair Market Value of the land will 
be paid to the Village of Hamilton to be 
used for the capital development of 
Hamilton Municipal Airport. 

Any comments the agency receives 
will be considered as a part of the 
decision. 


DATES: Comments must be received on 
or before May 5, 2006. 

ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: Mr. Otto N. Suriani, Acting 
Manager, FAA New York Airports 
District Office, 60 Old County Road, 
Suite 446, Garden City, New York 
11530. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mrs. Sue 
McVaugh, Mayor, Hamilton, New York 
at the following address: Mrs. Sue 
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McVaugh, Mayor, Village of Hamilton, 
PO Box 119, 3 Broad Street, Hamilton, 
New York 13346. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Otto N. Suriani, Acting Manager, New 
York Airport District Office, 600 Old 
County Road, Suite 446, Garden City, 
New York 11530; telephone (516) 227— 
3809; Fax (516) 227-3813; e-mail 


Otto.Suriani@FAA.Gov. 


SUPPLEMENTARY INFORMATION: On April 
5, 2000, new authorizing legislation 
became éffective. That bill, the Wendell 
H. Ford Aviation Investment and 
Reform Act for the 21st Century, Public 
Law 10-181 (Apr. 5, 2000; 114 Stat. 61) 
(AIR 21) requires that a 30 day public 
notice must be provided before the 
Secretary may waive any condition 
imposed on an interest in 
property. 

Issued in Garden City, New York, on 
March 29, 2006. 
Otto N. Suriani, 
Acting Manager, New York Airports District 
Office, Eastern Region. . 
[FR Doc. 06-3247 Filed 4—4—06; 8: 45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF TRANSPORTATION 


Federal Motor Carrier Safety 
Administration 


[FMCSA Docket No. FMCSA-2005-—22177] 


* Qualification of Drivers; Exemption 
Applications; Diabetes 


AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 


ACTION: Notice of final disposition. 


SUMMARY: FMCSA announces its 
decision to exempt two individuals 
from its rule prohibiting persons with 
insulin-treated diabetes mellitus (ITDM) 
from operating commercial motor 
vehicles (CMVs) in interstate commerce. 
The exemptions will enable these 
individuals to operate CMVs in 
interstate commerce. 


_DATES: The exemptions are effective 
April 5, 2006. The exemptions expire on 
April 7, 2008. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Chief, Physical 
Qualifications Division, (202) 366-4001, 
maggi.gunnels@fmcsa.dot.gov, FMCSA, 
Department of Transportation, 400 
Seventh Street, SW., Washington, DC 
20590-0001. Office hours are from 8 
a.m. to 5 p.m., e.t., Monday through 
Friday, except Federal holidays. 


SUPPLEMENTARY INFORMATION: 


Electronic Access 


You may see all the comments online 
through the Document Management 
System (DMS) at: http://dmses.dot.gov. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http:// 
dms.dot.gov.and/or Room PL—401 on 
the plaza level.of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Privacy Act: Anyone may search the 
electronic form of all comments 
received into any of DOT’s dockets by 
the name of the individual submitting 
the comment (of of the person signing 
the comment, if submitted on behalf of 
an association, business, labor union, or 
other entity). You may review DOT’s 
complete Privacy Act Statement in the 
Federal Register (65 FR 19477, Apr. 11, 
2000). This statement is also available at 
http://dms.dot.gov. 


Background 
Authority To Grant Exemptions 


Section 4007 of the Transportation 
Equity Act for the 21st Century (Public 
Law 105-178, 112 Stat. 107, June 9, 
1998) (TEA—21) amended 49 U.S.C. 
31315 and 31136(e) to provide FMCSA. 
with authority to grant exemptions from 
its safety regulations. On December 8, 
1998, the Federal Highway 
Administration’s Office of Motor 
Carriers, the predecessor to FMCSA, 
published an interim final rule 
implementing section 4007 (63 FR 
67600). On August 20, 2004, FMCSA 
published a final rule (69 FR 51589) on 
this-subject. By this rule, FMCSA must 
publish a Notice of each exemption 
request in the Federal Register (49 CFR 
part 381), provide the public with an 
opportunity to inspect the information 
relevant to the application to include 


any safety analyses that have been 


conducted, and provide an opportunity 
~ ublic comment on the request. 

e Agency must then examine the 
se analyses and the public 
comments, and determine whether the 
exemption would achieve a level of 
safety equivalent to, or greater than, the 
level that would be achieved by 
complying with the current regulation 
(49 CFR 381.305). The Agency’s 
decision must be published in the 
Federal Register (49 CFR 381.315(b)). If 
the Agency denies the request, it must 
state the reason for doing so. If the 
decision is to grant the exemption, the 
Notice must specify the person or class 
of persons receiving the exemption, and 
the regulatory provision or provisions 
from which an exemption is being 
granted. The Notice must also specify 


the effective period of the exemption 
(up to two years), and explain the terms 
and conditions of the exemption. The 
exemption may be renewed (49 CFR 


_381.300(b)). 


Establishment of FMCSA’s Diabetes 


_ Exemption Program 


FMCSA published a Notice of intent 
to issue exemptions to drivers with 
ITDM on July 31, 2001 (66 FR 39548). 
On September 3, 2003, the Agency 
published a Notice of final disposition 
announcing its decision to issue 
exemptions to certain insulin-using 
diabetic drivers of CMVs from the 
diabetes mellitus prohibition under 49 
CFR 391.41(b)(3). [68 FR 5241] (“2003 
Notice”). The 2003 Notice explained 
that in considering exemptions, FMCSA 
must ensure that the issuance of 
diabetes exemptions will not be 
contrary to the public interest and that 
the exemption achieves an acceptable 
level of safety. The Agency indicated it 
will only grant exemptions to insulin-  , 
using diabetic drivers that meet the 
eligibility criteria provided in its notice 
of final disposition. 

Because FMCSA established 
eligibility criteria for use in determining 


- whether the granting of a diabetes 


exemption would achieve the requisite 
level of safety, the Agency only é 
publishes for public comment, the 
names of exemption applicants that 
satisfy the eligibility requirements, 
based upon the information provided by 
the applicant. Applicants that do not 
meet the requirements are notified by 
letter that their applications are denied 
and the Agency periodically publishes 
the names of those individuals to satisfy 
the statutory requirement for disclosing 
such information to the public. 


Safe, Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA-LU) 

Section 4129 of SAFETEA-LU (Public 
Law 109-59, 119 Stat., August 10, 2005) 
required FMCSA to revise its diabetes 
exemption program established on 


- September 3, 2003 (68 FR‘52441). The 


revision must provide for individual 
assessment of drivers with ITDM, and 
be consistent with the criteria described 
in section 4018 of TEA—21.' Section 
4129 required two substantive changes 
to be made in the exemption process set | 
out in the 2003 Notice. 

In response to section 4129, FMCSA 
made immediate revisions to the 
diabetes exemption program established 


1 Section 4129(a) refers to the 2003 notice as a 
“final rule.” However, as indicated above, the 2003 
Notice did not issue a “final rule” but did establish 


the procedures and standards for issuing 


exemptions for drivers with ITDM. 
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-by the September 3, 2003 Notice. These 
revisions by FMCSA were necessary to 
respond to the specific changes 
mandated by section 4129(b) and (c). 
The changes are: (1) The elimination of 
the requirement for three years of 
experience operating CMVs while being 
treated with insulin; and (2) the 
establishment of a specified minimum 
period of insulin use to demonstrate 
_ stable control of diabetes before being 
allowed to operate a CMV. Section 
4129{(d) also directed FMCSA to ensure 
_ that CMV drivers with ITDM are not 
held to a higher standard than other 
drivers, with the exception of limited 
operating, monitoring and medical 
requirements that are deemed medically 
necessary. FMCSA concluded that all of 
the operating, monitoring and medical 
requirements set out in the 2003 Notice, 
except as modified, were in compliance 
' with section 4129(d). Therefore, all of 
the requirements set out in the 2003 
Notice, other than those modified in the. 
November 8, 2005 (70 FR 67777) 
Federal Register Notice, remain in 
effect: 

On October 19, 2005, FMCSA 
published a Notice of receipt of diabetes 
exemption applications from three 
individuals, and requested comments 
from the public (70 FR 60875). The 
three individuals are: Doyle F. Heiner, 
James R. Moretz, and Uve J. Witsch. The 
public comment period closed on 
November 18, 2005. Three comments 
were received through the DMS and one 
comment was received by telephone in 
regard to Uve. J. Witsch. All comments 
have been fully considered by FMCSA 
in reaching the final decision whether to 
grant the exemptions. 

FMCSA has evaluated the eligibility 
of the three applicants and made a 
determination that granting the 
exemptions to two of these individuals 
would achieve a level of safety 
equivalent to, or greater than, the level 
that would be achieved by complying 
with the current regulation 49 CFR 
391.41(b)(3). FMCSA is at this time 
unable to determine if granting the third 
exemption would achieve the same 
level of safety. A request for additional 
information has been sent to Mr. Witsch 
to assist the Agency in ans’ this 
determination. 


Diabetes Mellitus and Driving 
Experience of the Applicants 


The Agency established the current 
standard for diabetes in 1970 because 
several risk studies indicated that 
diabetic drivers had a higher rate of 
crash involvement than the general 
population. The diabetes rule provides 


that—A person is physically qualified to . 


drive a commercial motor vehicle if that 


person has no established medical 
history or clinical diagnosis of diabetes 
mellitus currently requiring insulin‘for 
control (49 CFR 391.41(b)(3)). 

FMCSA established its diabetes 
exemption program, based on the 
Agency’s July 2000 study entitled “A 


Report to Congress on the Feasibility of 


a Program to Qualify Individuals with 
Insulin-Treated Diabetes Mellitus to 
Operate in Interstate Commerce as 
Directed by the Transportation Act for 
the 21st Century.” The report concluded 
that a safe and practicable protocol to 
allow some insulin-treated diabetic 
drivers to operate CMVs is feasible. The 
2003 Notice in conjunction with the 
November 8, 2005 (70 FR 67777) 
Federal Register Notice provides the 
current protocol for allowing such 
drivers to operate CMVs in interstate 
commerce. 

These three applicants have had 
ITDM over a range of 5 to 9 years. These 
applicants report no hypoglycemic 
reaction that resulted in loss of 
consciousness or seizure, that required 


“the assistance of another person, or 


resulted in impaired cognitive function 
without warning symptoms in the past 
5 years (with one year of stability 
following any such episode). In each 
case, an endocrinologist has verified 
that the driver has demonstrated 
willingness to properly monitor and 
manage their diabetes, received 
education related to diabetes 
management, and is on a stable insulin 
regimen. These drivers report no other 
disqualifying conditions, including 
diabetes-related complications. Each 
meets the vision standard at 49 CFR 
391.41(b)(10). 

The qualifications and medical 
condition of each applicant were stated 
and discussed in detail in the October 
19, 2005, Notice (70 FR 23904). Because 
there were no docket comments on the 
specific merits or qualifications of any 
applicant, we have not repeated the 
individual profiles here. 


Basis for Exemption Determination 


Under 49 U.S.C. 31315 and 31136(e), 
FMCSA may grant an exemption from 
the diabetes standard in 49 CFR 
391.41(b)(3) if the exemption is likely to 
achieve an equivalent or greater level of 
safety than would be achieved without 
the exemption. The exemption allows 
the applicants to operate CMVs in 
interstate commerce. - 

To evaluate the effect of these 
exemptions on safety, FACSA 
considered medical reports about the 
applicants’ ITDM and vision, and 
reviewed the treating endocrinologist’s 
medical opinion related to the ability of 


the driver to safely operate a CMV while 
using insulin. 

Consequently, FMCSA finds that 
exempting two of these applicants from 
the diabetes standard in 49 CFR 


_ 391.41(b)(3) is likely to achieve a level 


of safety equal to that existing without 
the exemption. The Agency is granting 
the exemptions for the 2-year peried 
allowed by 49 U.S.C. 31315 and 
31136(e) to Doyle F. Heiner and James 
R. Moretz. Once the Agency has 
received the requested information from 
Mr. Witsch, it will be reviewed, and a 
final determination will be published in 
a separate Federal Register Notice. 


Conditions and Requirements 


The terms and conditions of the . 
exemption will be provided to the 
applicants in the exemption document. 


Discussion of Comments 


FMCSA received three comments in 
this proceeding through the DMS. The 
comments were considered and are 
discussed below. 

Heather M. Murphy commented that 
she does not believe that it is fair that 
an insulin dependent person is now 
able to receive an exemption to drive in 
interstate commerce without three years 
of driving experience while taking - 
insulin, and individuals applying for a 
Federal vision exemption must still 
meet this three years of experience 
requirement. She believes that all 
exemptions should go by the same 
standards and she requests that FMCSA 
reconsider the Federal vision exemption 
requirements. 

FMCSA recognizes the current 
differences between the Federal 
Diabetes Exemption Program and the 
Federal Vision Exemption Program 
related to driving experience criteria. 
FMCSA has used recent driving 
experience in evaluating future safety, 
based on several research studies 
designed to correlate past and future 
driving performance. Results of these 
studies support the principle that the 
best predictor of future performance by | 
a driver is his/her past record of crashes 
and traffic violations. Copies of these 
studies may be found at docket number 
FMCSA-98-3637. The implementation 
of SAFETEA-LU mandated the removal 
of the three year driving requirement 
from the Federal diabetes exemption 
eligibility criteria. 

The Agency has begun initiatives to 
evaluate if the driving experience 


’ criteria should remain part of the 


Federal Vision Exemption Program. 
FMCSA has begun a Federal Vision 
Exemption Program evaluation. One 
portion of this evaluation will focus on 
determining if drivers with certain 


| 
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visual deficiencies are as safe or safer 
than drivers in the general population. 
FMCSA also published a Federal 
Register Notice announcing the 
establishment of a Medical Review 
Board (MRB) on October 3, 2005 (70 FR 
57642). The MRB is scheduled to review 

‘the vision standard during the third 
quarter of 2006. The driving experience 
criteria will remain in effect for the 
Federal Vision Exemption Program until 
the conclusion of these initiatives. 

Two additional comments recejved 
were in favor of granting the exemptions 
and supported the approach FMCSA 
takes in evaluating the exemption 
candidates. 


Conclusion 


After considering the comments to the 
docket and based upon its evaluation of 
the 3 exemption applications, FMCSA 
exempts Doyle F. Heiner and James R. 
Moretz from the diabetes requiremént in 
49 CFR 391.41(b)(3), subject to the 
conditions listed under ‘‘Conditions and. 
Requirements” above. 

In accordance with 49 U.S.C. 31315 
and 31136(e), each exemption will be 
valid for two years unless revoked 
earlier by FMCSA. The exemption will 
be revoked if: (1) The person fails to 
comply with the terms and conditions 
of the exemption; (2) the exemption has 
resulted in a lower level of safety than 
was maintained before it was granted; or 
(3) continuation of the exemption would 
not be consistent with the goals and 
objectives of 49 U.S.C. 31315 and 31136. 
If the exemption is still effective at the 
end of the 2-year period, the person may 
apply to the FMCSA for a renewal under 
procedures in effect at that time. 


Issued on: March 29, 2006. 
Rose A. McMurray, 


Associate Administrator, Policy and Program 
Development. 


[FR Doc. E6—4898 Filed 44-06; 8:45 am] 
BILLING CODE 4910—-EX-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


Reports, Forms and Recordkeeping 
Requirements; Agency Information 
Collection Activity Under OMB Review 


AGENCY: National Highway Traffic 
Safety Administration, DOT. 
ACTION: Notice. 


SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 - 
U.S.C. 3501 et seq.), this notice 
announces that the Information 

; Collection Request (ICR) abstracted 


below has been forwarded to the Office 
of Management and Budget (OMB) for 
review and comment. The ICR describes 
the nature of the information collections 
and their expected burden. The Federal 
Register Notice with a 60-day comment 
period was published on January 11, 
2006 [Volume 71, No. 7, Page 1782]. 
DATES: Comments must be submitted on 
or before May 5, 2006. 

FOR FURTHER INFORMATION CONTACT: Gary 
Toth, NHTSA, 400 Seventh Street, SW., 


‘Room 6213, NPO-111, Washington, DC 


20590. The telephone number for Mr. 
Toth is (202) 366-5378. 


SUPPLEMENTARY INFORMATION: 


National Highway Traffic Safety 
Administration 
- Title: National Aytomotive Sampling 
System (NASS). 
OMB Number: 2127 0021. 
Type of Request: Continuation. 
Abstract: The collection of crash data 


‘that support the establishment and 


enforcement of motor vehicle 
regulations that reduce the severity of 
injury and property damage caused by 


» motor vehicle crashes is authorized 


under the National Traffic and Motor 
Vehicle Safety Act of 1966 (Pub. L. 89- 
563, Title 1, Sec. 106, 108, and 112). 
The National Automotive Sampling 
System (NASS) Crashworthiness Data 
System (CDS) of the National Highway 
Traffic Safety Administration 
investigates high severity crashes. Once 
a crash has been selected for 
investigation, researchers locate, visit, 
measure, and photograph the crash 
scene; locate, inspect, and photograph 
vehicles; conduct a telephone or 
personal interview with the involved 
individuals or surrogate; and obtain and 
record injury information received from 
various medical data sources. NASS 
CDS data are used to describe and 
analyze circumstances, mechanisms, 
and consequences of high severity 
motor vehicle crashes in the United 


‘States. The collection of interview data 


aids in this effort. 
Affected Public: Passenger Motor 


Vehicle Operators. 


Estimated Total Annual Burden: 
5,807 hours. 

Number of respondents: 13,500. 
ADDRESSES: Send comments, within 30 
days, to the Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, 725—17th 
Street, NW, Washington, DC 20503, 
Attention NHTSA Desk Officer. 

Comments are invited on: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 


have practical utility; the accuracy of 
the Departments estimate of the burden 
of the proposed information collection; 
ways to enhance the quality, utility and’ 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
A Comment to OMB is most effective if 
OMB receives it within 30 days of 
publication. 


Joseph S. Carra, 


Associate Administrator for National Center 
for Statistics and Analysis. 


[FR Doc. E6-4915 Filed 44-06; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


_ [Docket No. NHTSA-2006-24137; Notice 1] 


General Motors Corporation, Receipt 
of Petition for Decision of 
inconsequential Noncompliance 


General Motors Corporation (GM) has 
determined that certain 2006 model year 
Cadillac XLR vehicles do not comply 
with S7.8.2.1(c) of 49 CFR 571.108, 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 108, “Lamps, reflective 
devices, and associated equipment.” 
GM has filed an appropriate report 
pursuant to 49 CFR part 573, “Defect 
and Noncompliance Reports.” 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h), GM has petitioned for an 
exemption from the notification and 
remedy requirements of 49 U.S.C. 
Chapter 301 on the basis that this 
noncompliance is inconsequential to 
motor vehicle safety. 

This notice of receipt of GM’s petition 
is published under 49 U.S.C. 30118 and 
30120 and does not represent any 
agency decision or other exercise of 
judgment concerning the merits of the 
petition. 

Affected are a total of approximately 
1,074 model year 2006 Cadillac XLR 
vehicles produced between July 26, 
2005 and November 3, 2005. S7.8.2.1(c) 
of FMVSS No. 108 requires that if 
visually/optically (VO) aimable 
headlamps are equipped.with horizontal 
adjustment, then they must meet the 
applicable headlamp aim requirements 
in S7.8.5.2. The noncompliant 
headlamps are equipped with a 
horizontal adjustment but do not meet. 
the S7.8.5.2 requirements. GM explains 
that during the assembly process the 
horizontal adjuster is supposed to be 
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disabled but in the case of the subject 
lamps, the disabling was not done. GM 
has corrected the problem that caused 
these errors so that they will not be 
repeated in future production. 

GM believes that the noncompliance 
is inconsequential to motor vehicle __ 
safety and that no corrective action is . 
warranted. GM offers several bases for 
this assertion. 

First, GM states that the location of 
the horizontal adjuster makes it difficult 
to access, because it is recessed six 
inches behind the opening under the 
top of the fender and there is no 
information in the owner’s manual 
indicating the location. 

Second, GM states that the horizontal 
adjuster requires a different tool than 
the vertical adjuster, a tool which is not 
commonly available to the public. 

Third, GM states that the lamps are 
properly aimed and the need for re- 
aiming is unlikely. GM explains that VO 
headlamps have a wider beam pattern, 
making horizontal aiming unnecessary, 
supported by the fact that GM is not 
aware of warranty claims or customer 
complaints regarding the headlamps’ 
horizontal aim. 

Fourth, GM states that it is unlikely 
that owners will try to adjust headlamp 
aim for the following reasons. The 
owner’s manual instructs drivers to take 
the vehicle to the dealer if the lamps 
need to be re-aimed, a four-year 50,000 - 
mile warranty on the vehicle makes it 
more likely that any adjustments will be 
performed by the dealer, the wide beam 
reduces the need for headlamp 
adjustment, and it is. unlikely that 
luxury car customers would make their 
own repairs. 

Fifth, GM asserts that it is unlikely 
that dealers will try to horizontally 
adjust the lamps because they are not 
aware of the horizontal adjustment. 

Sixth, GM states that the lamps.are 
designed to compensate for build 
variation and vehicle repair, and it 
conducted additional testing which it 
believes validates that road vibration 
— not result in the lamps being out of 


Saves GM states that it is not aware 
of crashes, injuries, complaints, or field 
— related to the noncompliance. 
terested persons are invited to 

submit written data, views, and 
arguments on this petition. Comments 
must refer to the docket and notice 

_ number cited at the beginning of this 
notice and be submitted by any of the 
following methods. Mail: Docket 
Management Facility, U.S. Department 
of Transportation, Nassif Building, 
Room PL—401, 400 Seventh Street, SW., 
Washington, DC 20590-0001. Hand 
Delivery: Room PL—401 on the plaza 


level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC. It 
is requested, but not required, that two 
copies of the comments be provided. 
The Docket Section is open on 
weekdays from 10 a.m. to 5 p.m. seek: 
Federal Holidays. Comments may be 
submitted electronically by logging onto 
the Docket Management System Web 
site at http://dms.dot.gov. Click on 
“Help” to obtain instructions for filing 
the document electronically. Comments. 
may be faxed to 1-202-493-2251, or ~ 
may be submitted to the Federal 
eRulemaking Portal: Go to http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 
The petition, supporting materials, 
and all comments received before the 
close of business on the closing date 
indicated below will be filed and will be 
considered. All comments and 


supporting materials received after the 


closing date will also be filed and will 
be considered to the extent possible. - - 
When the petition is granted or denied, 
notice of the decision will be published 
in the Federal Register pursuant to the 
authority indicated below. 

Comment closing date: May 5, 2006. 
(Authority: 49 U.S.C. 30118,.30120: 
delegations of authority at CFR 1.50 and 
501.8) 

Issued on: March 30, 2006. 

Daniel C. Smith, 

Associate Administrator for Enforcement. 
[FR Doc. E6-4912 Filed 44-06; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 
Surface Transportation Board 


' [STB Docket No. AB-6 (Sub-No. 437X)] 


BNSF Railway Company— 
Abandonment Exemption—in Polk 
County, IA 


BNSF Railway Company (BNSF) has 
filed a notice of exemption under 49 
CFR 1152 Subpart F—Exempt 
Abandonments to abandon a 0.89-mile 
line of railroad that extends between 
Station 0+00 and Station 47+00 near 
Glake, in Polk County, IA. The line 
traverses United States Postal Service 
Zip Code 50317. 

BNSF has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) any overhead traffic 
handled on the line can be rerouted over 
other lines; (3) no formal complaint 
filed by a user of rail service on the line 
(or by a state or local government entity 
acting on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Surface 


Transportation Board or with any U.S. 
District Court or has been decided in 
favor of complainant within the 2-year 
period; and (4) the requirements at 49 
CFR 1105.7 (environmental reports), 49 
CFR 1105.8 (historic reports), 49 CFR 
1105.11 (transmittal letter), 49 CFR 
1105.12 (newspaper publication), and 
49 CFR 1152.50(d)(1) (notice to 
governmental agencies) have been met. 
As a condition to this exemption, any 
employee adversely affected by the 
abandonment shall be protected under 


Oregon Short Line R. Co.— 


Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) has been received, this 


’ exemption will be effective on May 5, 


2006, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues,’ 
formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and 
trail use/rail banking requests under 49 
CFR 1152.29 must be filed by April 17, 
2006. Petitions to reopen or requests for 
public use conditions under 49 CFR 
1152.28 must be filed by April 25, 2006, 
with: Surface Transportation Board, 
1925 K Street, NW., Washington, DC 
20423-0001. 

A copy of any petition filed with the 
Board should be sent to BNSF’s 
representative: Sidney L. Strickland, Jr., 
Sidney Strickland and Associates, 
PLLC, 3050 K Street, NW., Suite 101, 
Washington, DC 20007. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

BNSF has filed environmental and 
historic reports which address the 
effects, if any, of the abandonment on 
the environment and historic resources. 
SEA will issue an environmental 
assessment (EA) by April 10, 2006. 
Interested persons may obtain a copy of 


1 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 1.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

2 Each OFA must be accompanied by the filing 
fee, which currently is set at $1,200, but is 
scheduled to increase to $1,300, effective April 19, 
2006. See Regulations Governing Fees for Services 
Performed in Connection with Licensing and 
Related Services—2006 Update, STB Ex Parte No. 
542 (Sub-No. 13) (STB served Mar. 20, 2006). See 
49 CFR 1002.2(f)(25). 
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the EA by writing to SEA (Room 500, ; 
Surface Transportation Board, 
Washington, DC 20423-0001) or by 
calling SEA, at (202) 565-1539. 
[Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 1- 
800-877-—8339.] Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 


Environmental, historic preservation, 
public use, or trail use/rail banking 


_ conditions will be imposed, where 


appropriate, in a subsequent decision. 
Pursuant to the provisions of 49 CFR 
1152.29(e)(2), BNSF shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
granted and fully abandoned the line. If 
consummation has not been effected by 
BNSF’s filing of a notice of 
consummation by April 5, 2007, and 
there are no legal or regulatory barriers 


to consummation, the authority to 
abandon will automatically expire. 
Board decisions and notices are 
available on our Web site at hitp:// 
www.stb.dot.gov. 

Decided: March 28, 2006. 

By the Board, David M. Konschnik, 
Director, Office of Proceedings. 
Vernon A. Williams, 

Secretary. 
[FR Doc. E6-4805 Filed 44-06; 8:45 am] 
BILLING CODE 4915-01-P 
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Corrections 


Federal Register 


Vol. 71, No. 65 


Wednesday, April 5, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


ENVIRONMENTAL PROTECTION 
AGENCY 


(FRL-8048-6] 


Science Advisory Board Staff Office; 
Request for Nominations of Experts to 
Serve on the Science Advisory Board 
Advisory Panel on the Distribution of 
Persistent Chemicals in Wastewater 
Treatment 


Correction 


In notice document 06-2775 
beginning on page 14509 in the issue of 


Wednesday, March 22, 2006, make the 
following corrections: 

1. On page 14509, in the third 
column, under the heading 
SUPPLEMENTARY INFORMATION, in the 
second line, “Claumet” should read 
“Calumet”. 

2. On the same page, in the same 
column, under the same heading, in the 
second paragraph, in the 11th line, 
“aklylphenolethoxylates” should read 
“alkylphenolethoxylates”’. 


' {FR Doc. C6-2775 Filed 4—4—06; 8:45 am] 
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DEPARTMENT OF JUSTICE 
Antitrust Division 


Response to Public Comments on the 
Proposed Final Judgments in United 
States v. SBC Communications, Inc. 
and AT&T Corp. and United States v. 
Verizon Communications Inc. and MCI, 
inc. 


Pursuant to the Antitrust Procedures 
and Penalties Act, 15 U.S.C. 16(b)-(h), 
the United States hereby publishes the 
three comments received on the 
proposed Final Judgments in United 
States v. SBC Communications, Inc. and 
ATS&T Corp., Civil Case No. 
1:05CV02102 (EGS), and United States 
v. Verizon Communications, Inc. and 
MCI, Inc., Civil Case No. 1:05CV02103 
(EGS), filed on March 21, 2006 in the 
United States District Court for the 
District of Columbia, together with the 
response of the United States to the 
comments. On October 27, 2005, the © 
United States filed separate complaints 
alleging that the proposed acquisitions 
of AT&T Corp. (“AT&T”) by SBC 
Communications, Inc. (“SBC”) and 
Inc. (““MCI’’) by Verizon 
Communications, Inc. (‘‘Verizon’’) 
would both violate section 7 of the 
Clayton Act, 15 U.S.C. 18, by 
substantially lessening competition in 
the provision of local private lines (also 
called “special access’’) and other 
telecommunications services that rely 
on local private lines in eleven and 
eight, respectively, metropolitan areas— 
SBC/AT&T: Chicago; Dallas-Fort Worth; 
Detroit; Hartford-New Haven, 
Connecticut; Indianapolis; Kansas City; 
Los Angeles; Milwaukee; San Diego; San 
Francisco-San Jose; and St. Louis; and 
Verizon/MCI: Baltimore; Boston; New 
York; Philadelphia; Tampa; Richmond, 
Virginia; Providence, Rhode Island; and 
Portland, Maine. To restore competition, 
the proposed Final Judgments, if 
entered, would require the defendants 
in both actions to divest assets in the 
metropolitan areas listed above in order 
to proceed with the acquisitions. Public 
comment was invited within the 
statutory 60-day comment period. The 
comment and the response of the United 
States thereto are hereby published in 
the Federal Register, and shortly 
thereafter these documents will be 
referenced in a Certificate of 
Compliance with Provisions of the 
Antitrust Procedures and Penalties and 
filed with the Court, together with a 
motion urging the Court to enter the 
proposed Final Judgment. Copies of the 
Complaint, the proposed Final 
Judgment, the Competitive Impact 
Statement, and other papers are 


currently available for inspection in 


’ Room 200 of the Antitrust Division, 


Department of Justice, 325 Seventh 
Street, NW., Washington, DC 20530, 
telephone: (202) 514-2481 and the 
Clerk’s Office, United States District 
Court for the District of Columbia, 333 
Constitution Avenue, NW., Washington, 
DC 20001. (The United States’s 
Certificate of Compliance with 
Provisions of the Antitrust Procedures 
and Penalties Act will be made available 
at the same locations shortly after they 
are filed with the Court.) Copies of any 
of these materials may be obtained upon 
request and payment of a copying fee. 


J. Robert Kramer II, 
Director of Operations, Antitrust Division. 


In The United States District Court for 
The District of Columbia 


United States of America, Plaintiff, v. 
SBC Communications, Inc. and AT&T 
Corp., Defendants 


{Civil Action No.: 1:05CV02102 (EGS)] 


United States of America, Plaintiff, v. 
Verizon Communications Inc. and MCI, 
Inc., Defendants 


[Civil Action No.: 1:05CV02103 (EGS)] 


Plaintiff United States’ Response to 
Public Comments 

Pursuant to the requirements of the 
antitrust Procedures and Penalties Act, 
15 U.S.C. 16(b)-(h) (“APPA” or 
“Tunney Act”), the United States 
hereby responds to the public comments 
received regarding the proposed Final 
Judgments in these cases. After careful 
consideration of the comments, the 
United States continues to believe that 
the proposed Final Judgments will 
provide an effective and appropriate 
remedy for the antitrust violations 
alleged in the Complaints. The United 
States will move the court for entry of 
the proposed Final Judgments after the 
public comments and this Response 
have been published in the Federal 
Register, pursuant to 15 U.S.C. 16(d). 

On October 27, 2005, the United 
States filed the Complaints in these 
matters alleging that the proposed 
acquisition of AT&T Corp. (“AT&T”’’) by 
SBC Communications, Inc. (““SBC’’), and 


_ the proposed acquisition of MCI, Inc. 


(“MCT”) by Verizon Communications 
Inc. (“‘Verizon’’), would violate Section 
7 of the Clayton Act, 15 U.S.C. 18.1 


1 Because these matters raised similar issues, 
including almost identical allegations of 
competitive harm and proposed relief, the United 
States filed an uncontested motion to consolidate 
them on November 1, 2005. That motion was 
granted by the Court. Because the Complaints, 
Competitive Impact Statements, and proposed Final 


Judgments in the two matters are virtually identical, 


Simultaneously with the filing of the 
Complaints, the United States filed 
proposed Final Judgments ? and 
Stipulations signed by plaintiff and 
defendants consenting to the entry of 


_ the respective proposed Final 


Judgments after compliance with the 
requirements of the Tunney Act. 
Pursuant to those requirements, the 
United States filed Competitive Impact 
Statements (“‘CISs’’) in this Court on 
November 16, 2005; published the 
proposed Final Judgments and CISs in 
the Federal Register on December 15, 
2005, see United States v. SBC 
Communications Inc. and AT&T Corp., 
70 FR 74,334, 2005 WL 3429685; United 
States v. Verizon Communications Inc. 
and MCI, Inc., 70 FR 74,350 2005 WL 
3429686; and published summaries of 
the terms of the proposed Final 
Judgment and CISs, together with 
directions for the submission of written 
comments relating to the proposed Final 
Judgments, in the Washington Post for 
seven days beginning on December 8, 
2005 and ending on December 14, 2005. 
The 60-day period for public comments 
ended on February 13, 2006, and three 
comments were received as described 
below and attached hereto. 


I. Background: The United States’ 
Investigation and Proposed Resolution 


On January 30, 2005, SBC entered into 
an agreement to acquire AT&T. On 
February 14, 2005, Verizon entered into — 
an agreement to acquire MCI. Over the 
following eight and a half months, the 
United States Department of Justice 
(“Department”) conducted an extensive, 
detailed investigation into the 
competitive effects of the proposed 
transactions. As part of this 
investigation, the Department issued 
Second Requests to the merging parties, 
as well as more than 60 Civil 
Investigative Demands to third parties. 
In response, the Department received 
and considered more than 25 million 
pages of material. More than 200 
interviews were conducted with 
customers, competitors, and other 


the documents will be referred to collectively. 
Moreover, because the comments received by the 
United States generally relate to both matters, this 
response will also refer to both, unless otherwise 
indicated. 

2 The United States filed amended proposed Final. 
Judgments on November 28, 2005. The amendments 
added appropriate procedural recitals regarding the 
Court’s public interest determination to both 
proposed Final Judgments and corrected an error in 
the SBC/AT&T proposed consent decree, 
conforming it to the parties’ intent. The SBC/AT&T 
Competitive Impact Statement reflects the : 
correction to the proposed Final Judgments. The 
corrected versions, not the original versions, were 
published in the Federal Register. None of the 
public comments addressed this aspect of the 
proposed Final Judgment. 
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individuals with knowledge of the 
industry. Two commenters here— 
-COMPTEL and ACTel—represented 
carriers who had complaints about the 
proposed transactions; the investigative 
staff carefully analyzed their allegations 
and submissions, as well as the views 


and data presented’by dozens of others. 
_ multiple CLECs with local networks 


While the Department was reviewing 
these transactions, the Federal 
Communications Commission (‘‘FCC’’),? 
numerous state public utility 
commissions, and several state 
Attorneys General conducted their own 
reviews. The third commenter, the 
Attorney General of the State of New 
York, was one of the reviewing state 
‘officials. 

As part of the Department’ s 
investigation, it considered the potential 
competitive effects of these transactions 
on numerous products, customer 
groups, and geographic areas. For the 
vast majority of these, the Department 
concluded that the proposed mergers 
were unlikely to reduce competition. 
Indeed, the Department concluded that, 
viewed as a whole, the transactions 
were likely to create substantial 
efficiencies that could benefit 
consumers. For the most part, the 
mergers combined firms with 
complementary strengths, assets, and 
customer bases. Whereas SBC’s and 
Verizon’s strengths were in the “mass 
market” and small business segments, 
AT&T’s and MCI’s strengths were in ~ 
serving large enterprises; whereas SBC 
and Verizon had very extensive local 
networks, AT&T and MCI had extensive 
national and international networks. In 
areas of significant overlap, with the 
exception of the markets alleged in the 
Complaints, there will remain, post- 
merger, sufficient competitive 
alternatives such that no 
anticompetitive effects are likely. 

Because AT&T and MCI have among 
the most extensive local networks of any 
competitive local exchange carriers — 
(‘“‘CLECs’’)-in SBC’s and Verizon’s 
regions, the Department devoted 
substantial time and resources to 
analyzing those overlapping assets, and 
the products and markets they 
implicated to determine whether the 


3 The FCC approved the proposed mergers in 
orders adopted on October 31, 2005, and released 
on November 17, 2005, including voluntary 
commitments of the parties as conditions. 
Memorandum Opinion and Order, In the Matter of 
SBC Communications Inc. and AT&T Corp. 
Applications for Approval of Transfer of Control, 
FCC WC Docket No. 05-65 (rel. Nov. 17, 2005), 
2005 WL 3099626; Memorandum Opinion and 
Order, In the Matter of Verizon Communications 
Inc. and MCI, Inc. Applications for Approval of 
Transfer of Control, FCC WC Docket No. 05-75 (rel. 
Nov. 17, 2005), 2005 WL 3099625 (collectively 

“FCC Orders”). 


merger would likely reduce 
competition.* The Department sought 
extensive data from the merging firms as 
well as dozens of CLECs regarding their 
local networks, and the products 
provided over those networks. In every 
metropolitan area of overlap, the 
Department found that there were 


offering products and services very 
similar to the merging firms. Indeed, in 
most of the overlapping metropolitan 
areas the acquired CLEC did not even 
have the most extensive local network 
in terms of number of buildings 
connected or miles of fiber-optic cable 
installed. And even in the few cases 
where the acquired CLEC did have the 
most extensive local network, there 
were ample other firms that have 
extensive networks and that continue to 
grow those networks. 

Nevertheless, the Department 
identified one limited competitive 
problem: for hundreds of buildings, the 
transactions would combine the only 
two firms that owned or controlled a 
direct fiber-optic connection to the 
building, and for a subset of these 
buildings, entry (i.e., another carrier 
constructing its own fiber-optic 
connection) was not sufficiently likely 
to offset the potential anticompetitive 
effect. These fiber-optic connections are 
used to provide Local Private Lines * to 
wholesale and retail customers and 
value-added telecommunications 
services that rely on Local Private Lines. 
Accordingly, the Department filed 
Complaints alleging competitive harm 
in this set of buildings and sought a 
remedy that would ensure that for each 
of the buildings where there would 


*Local networks typically are comprised 
principally of fiber-optic cable running throughout 
the metropolitan area. Fiber connecting aggregation 
points is often called “transport” fiber, and fiber 
running from a central office or node to an end-user 
building is often referred to as a loop or “last-mile 
connection.” These local networks are typically . 
used to provide services to large enterprise 
customers. As part of its investigation, the 
Department interviewed scores of such customers, 
and received affidavits from dozens of others. In 
general, customers had little competitive concern 
regarding the proposed mergers and, indeed, many 
believed they were likely to be beneficial. 

5A Local Private Line is a dedicated, point-to- 
point circuit offered over copper and/or fiber-optic 
transmission facilities that originates and 
terminates within a single metropolitan area and 
typically includes at least one local loop. Local 
Private Ljnes are sold at both retail (to business 
customers) and wholesale (to other carriers). [SBC 
and Verizon refer] to Local Private Liafe circuits as 
‘special access.’ Depending on how they are 
configured, Local Private Lines can be used to carry 


voice traffic, data, or a combination of the two. 


Local Private Lines may be purchased as stand- 
alone products but are also an important input to 
value-added voice and data telecommunications 
services that are offered to business customers.” 
Complaints J 13-14. 


otherwise be a reduction in competition, 
there would be, post-merger, another 
carrier besides the merged firm with a 
direct fiber-optic connection to the 
building. In the Department's judgment, 
a divestiture of fiber-optic capacity to 
the buildings of concern would remedy 
this potential loss of competition.® 

As explained more fully in the 
Complaints and CISs, the proposed 
transaction would lessen competition 
substantially for (a) Local Private Lines 
and (b) voice and data 
telecommunications services that rely 
on Local Private Lines in several 
hundred commercial buildings. To 
restore competition, the proposed Final. 
Judgments, if-entered, would require a 
divestiture of indefeasible rights of use 


-(“IRUs”’)7 for lateral connections ® to the 


buildings in question along with 
transport facilities 9 sufficient to enable 
the IRUs to be used by the purchaser to 
provide telecommunications services. 
Entry of the proposed Final Judgments 
would terminate these actions, except 
that the Court would retain jurisdiction 
to construe, modify, or enforce the 
provisions of the proposed Final 
Judgments and punish violations 
thereof.?° . . 


6 The modest nature of the competitive problem, 
as compared to the overall value of the mergers, is 
illustrated by the fact that in 2004, Local Private 
Lines offered by AT&T in SBC’s territory accounted 
for less than 0.3 per cent of AT&T’s total revenues. 
And, the revenues attributable to the buildings at 
issue in this case would be a fraction of that. 

7 “An IRU (or indefeasible right of use) is a long- 
term leasehold interest commonly used in the 
telecommunications industry that gives the holder 
the right to use specified strands of fiber in a 
telecommunications facility.” CISs at 11. 

8 A “lateral connection” is the last segment of the 
fiber-optic cable to a building, running from the 
point of entry of the building to the splice point 
with fiber used to serve different buildings. CISs at 
10. 

9“*Transport,” as sated’ in the industry, has no 
precise meaning but generally refers to fiber-optic 
capacity to carry data between aggregation points 
on a network. Often, it is used to refer to 
“‘interoffice transport,” i.e., carriage of data between ~ 
two central offices (switching facilities). In the 
proposed Final Judgments and CISs the term more 
broadly refers to facilities used to carry data from 
the splice point of the lateral connection to the 
purchaser’s network. CISs at 9—11. 

10 The SBC/AT&T merger closed on December 18, 
2005, and the Verizon/MCI merger closed on 
January 6, 2006. In keeping with the United States’ 
standard practice, neither the Stipulations nor the 
proposed Final Judgment prohibited closing the 
mergers. See ABA Section of Antitrust Law, 
Antitrust Law Developments 387 (5th ed. 2002) 
(noting that ‘(t]he Federal Trade Commission (as 
well as the Department of Justice) generally will 
permit the underlying transaction to close during 
the notice and comment period”’). Such a 
prohibition could interfer with many time-sensitive 
deals or prevent the realization of substantial 
efficiencies. Here, the magnitude of the potential 
competitiveharm from the mergers was relatively 
small, but delaying the closing of the transactions 
_by the several months required for the Tunney Act 

Continued 
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II. Legal Standard Governing the - 
Court’s Public Interest Determination 


Upon publication of the public 
comments and this Response, the 
United States will have fully complied 
with the Tunney Act. It will then ask 
the Court to determine that entry of the 
proposed Final Judgments would be “in 
the public interest,”’ and to enter them. 
15 U.S.C. 16(e). In making its public 
interest determination, the Court shall 
consider: 

(A) the competitive impact of such 
judgment, including termination of alleged 
violations, provisions for enforcement and 
modification, duration or relief sought, 
anticipated effects of alternative remedies 
actually considered, whether its terms are 
ambiguous, and any other competitive 
‘considerations bearing upon the adequacy of 
such judgment that the court deems 
necessary to a'determination of whether the 
consent judgment is in the public interest; 
and 

(B) the impact of entry of such judgment 
upon competition in the relevant market or 
markets, upon the public generally and 
individuals alleging specific injury from the 
violations set forth in the complaint 
including consideration of the public benefit, 
if any, to be derived from a determination of 
the issues at trial. 


Id. section 16(e)(1). As the Court of 
Appeals has held, the Tunney Act 
permits a court to consider, among other 
things, the relationship between the 
remedy secured and the specific 
allegations set forth in the.government’s 
complaint, whether the proposed Final 
Judgment is sufficiently clear; whether 
enforcement mechanisms are sufficient, 
and whether the proposed Final 
Judgment may positively harm third 
parties. See United States v. Microsoft 
Corp., 56 F.3d 1448, 1458-62 (D.C. Cir 
1995). 

‘The Tunney Act is not intended to 
impose on a court procedures that 
would impair the utility of consent 
decrees in antitrust enforcement. Thus, 
the Act is not to “be construed to 
require the court to conduct an 
evidentiary hearing or to require the 
court to permit anyone to intervene.” 15 
U.S.C. 16(e)(2)(2006). In conducting its | 
public interest inquiry, “[t]he court is 


public interest determination could have costs tens, 
if not hundreds, of millions of dollars in lost 
efficiencies from the transactions as a whole. In 
consent decrees requiring divestitures, it is also 
standard practice to include “preservation of 
assets” clauses in the decree and stipulation to 
ensure that the assets to be divested remain 
competitively viable. That practice was followed 
here. Proposed Final Judgments § VIII; Stipulations 
§ V. In appropriate cases, particularly where a 
separate, distinct operating business is to be 
divested, “hold separate” provisions are also 
included. In the Proposed Final Judgments at issue 
here, no “hold separate” provisions were necessary 
or appropriate, as the divested assets are not of a 
type that could meaningfully be “held separate.” 


nowhere compelled to go to trial or to 
engage in extended proceedings which 
might have the effect of vitiating the 
benefits of prompt and less costly 
settlement through the consent decree 
process.” 119 Cong. Rec. 24,598 (1973) 
(statement of Sen. Tunney).'! Rather: 


{albsent a showing of corrupt failure of the 
government to discharge its duty, the Court, 
in making its public interest finding, should 
* * * carefully consider the explanations of 
the government in the competitive impact 
statement and its responses to comments in 
order to determine whether those 
explanations are reasonable under the 
circumstances. 


_ United States v. Mid-America 


Dairymen, Inc., 1977-1 Trade Cas. 
(CCH) 9 61,508, at J 71,980, 1977 WL 
4352, at *9 (W.D. Mo. 1977). 

A court’s task under the Tunney Act 


is to review the negotiated settlement of 


a dispute, not to devise a remedy for an 


adjudicated antitrust violation. 


Accordingly, a court may not ‘‘engage in 
an unrestricted evaluation of what relief 
would best serve the public.” United 
States v. BNS Inc., 858 F.2d 456, 462 
(9th Cir. 1988) (quoting United States v. 
Bechtel Corp., 648 F.2d 660, 666 (9th 
Cir. 1981)); see also Microsoft, 56 F.3d 
at 1460—62.12- Courts have held that: 


[t]he balancing of competing social and 
political interests affected by a proposed 
antitrust consent decree must be left, in the 
first instance, to the discretion of the 
Attorney General. The court’s role in 
protecting the public interest is one of 
insuring that the government has not 
breached its duty to the public in consenting 
to the decree. The court is required to 
determine not whether a particular decree is 
the one that will best serve society, but 
whether the settlement is “‘within the reaches 
of the public interest.’’ More elaborate 
requirements might undermine the 
effectiveness of antitrust enforcement by 
consent decree. 


Bechtel, 648 F.2d at 666 (emphasis = 
added) (citations omitted).13 


11 The public interest determination can be made 
on the basis of the CISs and the United States’ 
Response to Comments. The Tunney Act authorizes 
the court to use various procedures te gather 
additional information, 15 U.S.C. 16(f), but a court 
need not invoke them unless it believes that the. 
information already available is insufficient to 
resolve any critical issues that the public comments 
may have raised. See H.R. Rep. No. 93-1463, 93d 
Cong., 2d Sess. 8-9 (1974), as reprinted in 1974 
U.S.C.C.A.N. 6535, 6538-39. 

12 Cf. United States v. Gillette Co., 406 F. Supp. 
713, 716 (D. Mass. 1975) (recognizing it was not the 
court’s duty to determine whether the proposed 
decree was the best settlement, because the parties, 
not the court, settle the dispute). 

13 Cf. BNS, 858 F.2d at 464 (holding that the 
court’s “ultimate authority under the [Tunney Act] 
is limited to approving or disapproving the consent 
decree’”’); Gillette, 406 F. Supp. at 716 (noting that 


. the court is constrained to “‘look at the overall 
‘picture not hypercritically, nor with a microscope, 


but with an artist’s reducing glass”); see generally 


The proper test of the proposed Final 
Judgment, therefore, is not whether it is 
certain to eliminate every 
anticompetitive effect of a particular 
merger or to assure absolutely 
undiminished competition in the future. 
Court approval of a consent judgment 
must be subject to a standard more 
flexible and less strict than the standard 
the court would apply were it devising 
a remedy after an adjudication of =, 
liability. Microsoft, 56 F.3d at 1460-61 
(“[W]hen a consent decree is brought to 
a district judge, because it is a 
settlement, there are no findings that the 
defendant has actually engaged in 
illegal practices. It is therefore 
inappropriate for the judge to measure 
the-remedies in the decree as if they 
were fashioned after trial.” (citation 
omitted)); see also United States v. 
AT&T Corp., 552 F. Supp. 131, 151 
(D.D.C. 1982) (“[A] proposed decree 
must be approved even if it falls short 
of the remedy the court would impose 
on its own, as long as it falls within the 
range of acceptability or is ‘within the 
reaches of public interest.’ ’’) (quoting 
Gillette, 406 F. Supp. at 716), aff'd sub 
nom. Maryland v. United States, 460 
U.S. 1001 (1983); United States v. Aclan 
Aluminum Ltd., 605 F. Supp. 619, 622 
(W.D. Ky. 1985) (approving the consent 
judgment even though the court might 
have imposed a greater remedy had the 
matter been litigated). 


The Court must evaluate the adequacy 
of the proposed decree as a remedy for 
the antitrust violations alleged in the 
Complaint, not for other supposed 
violations. The Tunney Act does not 
authorize the Court to “construct [its] 
own hypothetical case and then 
evaluate the decree against that case.” 
Microsoft, 56 F.3d at 1459. Because the 
“court’s authority to review the decree 
depends entirely on the government’s 


. exercising its prosecutorial discretion by 


bringing a case in the first place,”’ it 
follows that “‘the court is only 
authorized to review the decree itself,” 
and not to “effectively redraft the 
complaint” to inquire into other matters 
that the United States did not pursue. 
Id. at 1459-60. The United States is 
entitled to ‘due respect” concerning its 
“prediction as to the effect of proposed 
remedies, its preception of the market 
structure, and its view of the nature of 
the case.”” United States v. Archer- 
Daniels-Midland Co., 272 F. Supp. 2d 1, 
6 (D.D.C. 2003) (citing pa 56 

F. 3d at 1461). 


Microsoft, 56 F.3d at 1461 (discussing whether ‘“‘the 
remedies [obtained in the decree are] so 
inconsonant with the allegations charged as to fall 
outside of the ‘reaches of the public interest’ ”’). 
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In 2004, Congress amended 
provisions of the Tunney Act, but the 
amendments did not materially affect. 
the scope or standard of review. Where 
pre-amendment the Act provided a list 
of factors a court “may” consider in 
making its public interest 
determination, post-amendment the 
court “shall” consider the listed factors. 
Compare 15 U.S.C. 16(e) (2004) with 15 
U.S.C. 16(e)(1) (2006) (amended 
version). Of course, even before the 
amendment courts were unlikely to 
choose to ignore factors that were on the 
’ list, and thus of clear congressional 
interest, merely because the statute used 
“may” rather than “‘shall.”’ The 
amendment also slightly modified the 
list of factors. It added one new factor 
(whether the terms of the judgment are 
ambiguous, 15 U.S.C. 16(e)(1)(A), which 
the Court of Appeals had already made 
clear was appropriate to consider, 
Microsoft, 56 F.3d at 1461-62); 
modified a catch-all factor to limit its 
scope to competitive considerations; '+ 
and added ‘“‘upon competition in the 
relevant market or markets”’ to the list 
of impacts to be considered, 15 U.S.C. 
16(e)(1)(B), as one would expect in an 
antitrust case. As for procedure, the 
amendment added the unambiguous 
directive that “[nJothing in this section 
shall be construed to require the court 
to conduct an evidentiary hearing or to 
require the court to permit anyone to 
intervene.” 15 U.S.C. 16(e)(2). 

In addition to amending the Tunney 
Act, Congress made findings. In 
particular, it found that “it would 
misconstrue the meaning and 
Congressional intent in enacting the ~ 
Tunney Act to limit the discretion of 
district courts to review antitrust 
consent judgments solely to determining 
whether entry of those consent 
judgments would make a ‘mockery of- 
the judicial function.’ ”’ 15 That finding 
seems entirely correct. And, so far as we 
know, no court has ever construed the 
Tunney Act to limit judicial review 
solely to whether the proposed 
judgment would make a “‘mockery of 
the judicial function.” 1® In any event, © 


14 The language was modified to read “any other 
competitive considerations bearing upon the 
adequacy of such judgment that the court deems 
necessary to a determination of whether the consent 
judgment is in the public interest.” 15 U.S.C. 
16(e)(1)(A) (italics indicate new language). 

15 Antitrust Crimina! Penalty Enhancement and 
Reform Act of 2004, Pub. L. No. 108-237, 

§ 221(a)(1)(B), 118 Stat. 661, 668 (2004). 

16 “(Mockery of the judicial function” echoes 
Microsoft’s “‘[a] decree * * * is a judicial act, and 
therefore the district judge is not obliged to accept 
one that, on its face and even after government * 
explanation, appears to make a mockery of judicial 
power.” Microsoft, 56 F.3d at 1462 (emphasis 
’ added). The Court of Appeals was, of course, not 
limiting Tunney Act review solely to whether a 


Congress in 2004 did not change the 


-applicable standard, but limited itself to 


a finding purporting to clarify its intent 
of 30 years ago—a finding that is not 
inconsistent with the case law’s 
interpretation of the Tunney Act. 


The purpose of the Tunney Act, both 
before and after amendment, is clear: 
courts must determine that a proposed 
decree is in the public interest before 
entering it, and must do so after the 
public has had an opportunity to 
comment and the government has 
responded to any comments. As part of 
that determination, a court should 
consider certain factors listed in the Act 
relating to the competitive impact of the 
judgment and whether it adequately 
remedies the harm alleged in the 
complaint. But the scope of a court’s 
review is not unlimited: The Tunney ° 
Act does not permit a court to redraft | 
the complaint, examine possible 
competitive harm the United States did 
not allege, or engage in a wide-ranging 
search for the relief that would best 
serve the public. 


Ill. Summary of Public Comments and 


Responses 


During the 60-day public comment 
period, the United States received 
comments from COMPTEL, ACTel, and 
the New York State Attorney General. 
Upon review, the United States believes 
that nothing in the comments warrants 
a change in the proposed Final 


- Judgments or is sufficient to suggest that 


the proposed Final Judgments are not in 
the public interest. These comments, in 
large measure, do not address whether 
the proposed remedy adequately 
redresses the competitive harm alleged 
in the Complaints, but rather whether 
the United States should have brought 
a different much broader case. The 
comments do include some concerns 
relating to whether the proposed Final 
Judgments adequately remedy the 
alleged harms. The United States 
addresses these concerns below and 


explains how the remedy is appropriate. © 


decree makes a “mockery of judicial power.” It 
explicitly stated that in a Tunney Act review, “the 
court can and should inquire * * * into the 
purpose, meaning, and efficacy of the decree. If the 
decree is ambiguous, or the district judge can 
foresee difficulties in implementation, we would 
expect the court to insist that these matters be 
attended to. And certainly, if third parties contend 
that they would be positively injured by the decree, 
a district judge might well hesitate before assuming 
that the decree is appropriate.”’ Id. at 1462. A 
comparison of the Tunney Act as amended; and the 
associated congressional findings, with Microsoft 
perhaps suggests why Senator Hatch, then 
Chairman of the Senate Judiciary Committee, said 
that “this amendment essentially codifies existing 
case law.”’ 150 Cong. Rec. $3610, at $3613 (daily 
ed. Apr. 2, 2004). 


A. ACTel 


1. Summary of Comment 


_ The Alliance for Competition in 
Telecommunications (‘“‘ACTel’’) is a 
group whose members include CLECs 
and interexchange carriers (“IXC’’) that 
buy Local Private Lines at wholesale 
from the merging companies,'” and 
compete against the merging companies 
for retail business customers. On 


‘February 9, 2006, ACTel submitted a 


comment alleging that the proposed 
remedy “cannot succeed”’ and fails to 
meet the Tunney Act standard. After 
some discussion of that standard,'*® and 
a description of ACTel’s view of the 
wholesale markets for Local Private 
Lines, ACTel criticizes the proposed 
Final Judgments. ACTel notes that 
whereas the Complaints allege harm to 
competition in the provision of Local 
Private Lines, the remedy is focused on 
the divestiture of (a) certain laterals to 
particular buildings, and (b) sufficient 
transport to connect those circuits to the 
network of the entity purchasing the 
divested lateral circuits. ACTel 
identifies what it claims are three 
“deficiencies” in the remedy that will 
prevent it from being effective. 
First, ACTel notes that the proposed 
Final Judgements do not cover all 
buildings for which the mergers will 
reduce the number of Local Private Line 
competitors from ‘‘2 to 1” (i.e., 
buildings where only the merging firms 
have last-mile connections). Relying on 
data purchased from a third party, 
ACTel contends that the number of 
buildings for which the United States 
seeks relief is at least two orders of 
magnitude less than the number of 
buildings it believes present a 2-to-1 
problem. It thus contends that the 
“Government’s remedy does not include 
all buildings that the Complaint 
purports to cover,” suggests that the 
“Government needs to explain its 
methodology,” and argues that “‘[ilf the 
Proposed Final Judgment does not 
address al] situations in which AT&T is 


17 ACTel Comment at 3 (attached hereto as 
Attachment 1). ACTel was formed in March 2005 
by six competitive carriers “to challenge the 
Verizon/MCI and SBC/AT&T mergers” and was an 
active complainant in both the United States’ and 
FCC’s investigations of these transactions. 
Competitive Carriers Challenge Telecom Mergers 
(Mar. 15, 2005), available at Attp:// 
www.allianceforcompetition.com/newsroom/ 
release/050315-1.php. 

18 ACTel states that the public interest 
determination here “will constitute the first 
significant application of the Tunney Act since 
Congress amended that statute in 2004.” ACTel 
Comment at 4. However, since the effective date of 
the Tunney Act amendments—June 22, 2004—at 
least 12 antitrust consent decrees have been 
reviewed by courts, found to be in the public 
interest, and entered. 
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eliminated as the only facilities-based 
competitive alternative to SBC for loops, 
the court must withhold its approval of 
the settlements.” 19 
Second, ACTel contends that the 
proposed Final Judgments are deficient 
because they address ‘only the part of 
the Local Private Line that connects to 
a building, not the part of the Private 
Line that connects to a carrier’s 
network.” It argues that if the number of 
suppliers of the “transport” part of the 
network (the part of a circuit that 
interconnects carrier central offices) 
goes from two to one, customers of 
Local Private Lines will still be subject 
to competitive harm, and contends that 
the United States must look at transport 
- on a “segment by segment” basis. In 
short, ACTel contends that the proposed 
remedy is ineffective because customers 
will “‘still be subject to the ‘2 to 1’ choke 
hold because the Government’s remedy 
does not include transport (unless it is 
attendant to a divested loop for a 
"20 
’s third alleged deficiency is 
he remedy addresses only 2-to-1 
situations, whereas it believes there are 
“many ‘anticompetitive effects’ in 
Private Line situations beyond ‘2 to 1’ 
loops.” 2? In particular, it argues that 4- 
to-3 and 3-to-2 situations also create a 
competitive problem here, and suggests 
that the United States has done “an. 
about-face” and engaged in a 
“significant departure from established 
and documented procedures” by not 
alleging a competitive problem in those 
instarices.?? Finally, ACTel argues that a 
purchaser of the divested assets, even if 
it is a “viable, ongoing 
telecommunications business” may not 
be an effective competitive substitute for 
AT&T and MCI at least in part because 
its network would not be as broad, or its 
customer base as “robust.” 23 ACTel 
concludes by suggesting alternate 
remedies to those contained in the 
proposed Final Judgments including 
divestiture of ‘all redundant loop and 
transport circuits,” releasing customers 
from their current contracts, and 
prohibiting the merged firms from 
raising prices.2+ 


2. Response 

Tunney Act review principally 
addresses the adequacy of the remedy, 
not the adequacy of the complaint.?5 © 


19 Jd. ai 12, 15. 

20 Id. at 21. 

21 Id. 

22 Id. at 23. 

23 Id. at 24. 

24 Id. at 25. 

25 See, e.g., Microsoft, 56 F.3rd at 1459 (“Congress 
surely did not contemplate that the district judge 
would, by reformulating the issues, effectively 


Most of the issues ACTel raises, 
however, question the wisdom of the © 
filed Complaints, and urge theories of . 
competitive harm that the United States 
did not believe were supported by the 
evidence. Additionally, in a number of 
instances in which ACTel claims to be 
challenging the adequacy of the remedy, 
ACTel construes the Complaints far too 
broadly. For instance, ACTel misreads 
the Complaints as identifying a 
competitive problem in all 2-to-1 
buildings. The allegations in the 
Complaints do not reach all such 
buildings, and therefore, whether the 
remedy addresses them is not a proper. 
subject for Tunney Act review. In any 
event, the United States believes the 
proposed remedy is adequate to redress 
the likely competitive harm from the 
mergers. 


a. Transport 


In its investigation, the United States 
examined the extent of AT&T’s local 
networks in SBC’s territory, and MCI’s 
local networks in Verizon’s territory, 
which the acquired firms use to provide 
Local Private Line and related services. 
In order to analyze the competitive 
effects of the mergers, the United States 
also examined the other CLEC networks 
in each metropolitan area of overlap. 
Using compulsory process, the United 
States obtained highly-confidential 
maps of fiber-optic networks and 
information about ‘“‘on-net buildings” 26 
from more than two dozen different 
CLECs. The United States found that 
there were multiple CLECs with local 


networks in every metropolitan area 


under consideration. Those networks 
vary in their scope and reach, but 
several in each metropolitan area reach 
the eer volume locations, especially 


redraft the rl A himself.”’); id. (stating that the 
district judge may not “reach beyond the complaiiit 
to evaluate claims that the government did not 
make”); BNS, 858 F.2d at 462-63 (The Tunney Act 
“does not authorize a district court to base its 
public interest determination on antitrust concerns 
in markets other than those alleged in the 
government’s complaint.”) Nothing in the 2004 
Tunney Act amendments could be viewed as 
suggesting that the reviewing court should look 
beyond the allegations in the complaint in 
determining whether the proposed decree is in the 
public interest. Indeed, to do so could result in the 
court substituting its prosecutorial judgment for 
that of the United States. Were a court to reject a 
proposed decree on the grounds that it failed to 
address harm not alleged in the complaint, it would 
offer the United States what the Court of Appeals 
for the D.C. Circuit referred to as a “difficult, 
perhaps Hobson’s choice’’: it would have to either 
redraft the complaint and pursue a case it believed 
had no merit, or else drop its case and allow 
conduct it believed to be anticompetitive to go 
unremedied. Microsoft, 56 F.3d at-1456. 

26 An “on-net” building is a building for which 
a carrier has built or acquired its own last-mile 
fiber-optic connection, connecting the building to 
its network. Complaints { 16. 


central offices with sizable demand. 
Moreover, CLECs typically continue to 
add new locations to their networks as 
demand warrants.27 

Accordingly, the United States 


- concluded that the mergers were 


unlikely to create a “‘metropolitan area- 


wide” competitive problem, or a 


competitive problem in the vast 
majority of buildings in any given 
metropolitan area.?® Nevertheless, 


.because there is considerable 


differentiation in the buildings reached 
by different carriers networks, 


_ particularly for end-user buildings, in a 


relatively small number of buildings the 
acquired company is the only 
alternative to the RBOC 29 for a last-mile 
connection. The competitive problem 
created by the mergers, therefore, 
involves this set of buildings. 

As ACTel correctly points out, - 
however, the relevant product that uses 
this connection or loop is Local Private 
Lines service (or value-added services 
that rely on Local Private Line). What 
the Complaints therefore allege isa ~ 
likelihood of harm in the markets for 
Local Private Lines, or services that rely 
on Local Private Lines, due to a 
reduction from two to one in the 
number of providers of last-mile 
connections. In other words, the market 
is Local Private Line, but the merger- 
created bottleneck or competitive ’ 
problem alleged in the Complaints is the 
last-mile connection.*° In general, there 
is no such bottleneck for transport, nor 
do the Complaints allege a competitive 
problem specific to transport. Thus, 
contrary to ACTel’s contention, there is 
no “inconsistency” between the : 
Complaints and proposed Final 
Judgments in their treatment of 
transport nor are the proposed Final 
Judgments deficient because they 
address ‘“‘only the part of the Local 
Private Line that connects to a 


27 The FCC reached a similar conclusion. See, 
e.g., FCC Orders 4 45 (“In many MSAs, some 
competitors appear to have more extensive 


~ networks than [AT&T/MCI]. We conclude, 


therefore, that there are existing competitors with 
local fiber networks that reasonably could provide 


. wholesale special access in MSAs where [AT&T/ 


MCI] now operates local facilities.’’). 

28 Indeed, for the vast majority of buildings in a 
given metropolitan area the SBC or Verizon is the 
only firm with a last-mile connection to the 
building. Complaints 4 15. Accordingly, the merger 
results in no less of actual competitive options to 
that vast majority of buildings. 

29 The term “RBOC” refers to a regional Bell 
operating company, such as SBC or Verizon. 

30 Similarly, the proposed Final Judgments focus 
on divestiture-of “laterals” and “transport” rather 
than Local Private Lines because, as ACTel 
acknowledges, Local Private Line is a product, not 
a specific asset. Any divestiture needs to identify 
specific assets, rather than “products,” in order to 
avoid the very ambiguity that would cause concern 
under the Tunney Act. 


+ 
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building,” not the transport part.** It 
would be inappropriate to suggest that 
the remedy is inadequate because it 
does not address a competitive harm 
that the United States neither concluded 
was likely nor alleged in its 
Complaints. 

The divestiture remedy is focused on 
the assets that would be necessary to 
replace the competition lost in the 
buildings where harm was anticipated 
as a result of the mergers: those assets 
are the laterals to the specific buildings 
that likely would be subject to 
anticompetitive effects. As noted in the 
CIS, however, lateral’s are of little use. 
if they are not connected to a network. 
Therefore, the proposed Final 
Judgments also require the divestiture of 
IRUs for transport facilities sufficient to 
connect the divested laterals to 
locations mutually agreed upon by 
Defendants and the purchaser. This will 
ensure that the purchaser can connect 
the laterals to its network facilities and 
provide both Local Private Lines and 
any other telecommunications services 
that rely on Local Private Lines that a 
customer in the building may desire. 


b. Omitted 2-to-1 Buildings 


ACTel complains that the proposed 
Final Judgments do not cover all 2-2- 
buildings. However, it incorrectly 
suggests that it is ‘impermissible by the 
express terms of the Complaint” for the 
United States to have excluded certain 
2-to-1 buildings because the Complaints 
allege harm in all 2-to-1 buildings. 
Nowhere do the Complaints state that 
there would be competitive harm in all 
2-to-1 buildings, nor would the facts 
support such an allegation. One reason 
is that for some of the 2-to-1 buildings 


31 Indeed, contrary to ACTel’s assertion (ACTel 
Comment at 16), the Complaints never even use the 
word “‘transport.” 

32 ACTel argues ‘‘the Government must look at 
transport on a ‘segment by segment’ basis rather 
than via area-wide analysis.” Indeed, the United 
States effectively did just that. Although the United 
States’ investigation revealed that the vast majority 
of interoffice transport routes where AT&T or MCI 
is present would also have competitive alternatives 
post-merger, the United States, like ACTel, was 
concerned about any reduction of competitive 
options from two to one that could potentially 
result. Because an interoffice transport circuit is 
essentially a circuit to a central office location, the 
United States chose to treat “central offices” as any 
other building and analyzed Local Private Line 
connections to them along with all other buildings 
connected to AT&T’s and MCI’s networks. 
Ultimately, the United States identified only two 
SBC central offices and three Verizon central offices 
where AT&T or MCI, respectively, was the only 
connected CLEC and where entry was unlikely. 
Consistent with the United States’ approach to 
other 2-to-1 buildings where entry was unlikely, 
these five central offices are included in the, 
proposed remedy and thus, to the extent that there 
is a competitive problem for the small number of 
transport routes from these central offices, the 
proposed Final Judgments will remedy it. 


entry would be likely in response to a 
post-merger price increase. Indeed, the 
Complaints specifically list some of the 
factors governing whether a CLEC will 
build fiber to a particular building and 
state that ‘entry may occur in response 
to a post-merger price increase in some 
of buildings where [AT&T or MCI] is the 
only connected CLEC.” #3 Similarly, the 
CISs also discuss entry, and conclude 
that ‘‘[w]hile entry may occur in some 
buildings where [AT&T or MCI] is the 
only CLEC present in response to a post- 
merger price increase, the conditions for 
entry are unlikely to be met in the 
hundreds of buildings that are the 
subject of the Complaint[s].”’ 34 The 
Complaints did not allege, nor were 
intended to allege, harm in all 2-to-1 
buildings; rather the ‘‘subject of the 
Complaint[s]” is the subset of buildings 
where harm was likely and that were 
identified in the proposed Final 
Judgments. 

Ambiguity in the terms of a proposed 
judgment is a legitimate subject for 
consideration under the Tunney Act. 15 
U.S.C. 16(e)(1)(A). ACTel contends that 
there is ambiguity ‘‘due to discrepancy 
between the number of buildings the 
Proposed Final Judgment identifies and 
what publicly available data suggests in 
terms of the number of ‘2 to 1’ loop 
buildings affected by the mergers.”’ 35 
This “discrepancy,” however, is not an 
ambiguity in the terms of the proposed 
Final Judgments. The proposed Final 
Judgments very clearly specify the 
buildings to be divested. It is true that 
although the Complaints allege 
competitive harm in only a subset of 2- 
to-1 buildings, they do not specifically 
list the buildings in that subset. 
However, the set of buildings as to 
which the United States believed there 
was sufficient evidence to support a 
conclusion of competitive harm, and 
which is the subject of its Complaints, 
is the set of buildings identified in the 
proposed Final Judgments filed 
simultaneously with the Complaints. 
Thus, the question of whether the 
United States should have sought relief 
in additional 2-to-1 buildings goes not 
to the adequacy of the remedy, but 
rather to the United States’ conclusions 


33 Complaints 4 29. ACTel cites the Complaints 
on entry, quoting the language “entry is unlikely to 
eliminate the competitive harm that would likely 
result from the proposed merger.’’ ACTel Comment 
at 15. That language recognizes that for the 
hundreds of buildings identified in the proposed 
Final Judgments entry is indeed unlikely, and a 
remedy is required. But ACTel omifs the preceding 
language that acknowledges that for some of the 2- 


to-1 buildings, entry may well occur. See 


Complaints {[ 29. For these buildings, a remedy is 
unnecessary. 

34CISs at 8. 

35 ACTel Comment at 12. 


about where the mergers might cause 
competitive harm, and it is therefore not 
a proper subject for Tunney Act 
consideration.%® 

In any event,'the United States - 
believes that divestitures of laterals to 
the set of buildings identified in the 
proposed Final Judgments are sufficient 
to remedy any competitive harm that 
otherwise would be likely to result from 
the mergers. In order to identify 
buildings where the merging firms were 
the only carriers with a last-mile 
connection (i.e., 2-to-1 buildings),*” the 
United States sought and received, via 
compulsory process, ‘“‘on-net’’ building 
lists from AT&T, MCI, and over 30 other 
CLECs and compared those lists.2* The 
United States then eliminated from the 
resulting list of 2-to-1 buildings those 
buildings where circumstances 
suggested that there was no competitive 
problem. For instance, because where 
there is no likely customer, there 
probably is no harm, the United States 
eliminated vacant buildings, buildings 
where a subsidiary of the merging firms 
was the only customer, and buildings 
with zero current demand for Local 
Private Line or related services.*9 


36 Ultimately, the United States makes two kinds 
of judgments. The first is whether and where a 
particular merger is likely to cause competitive 
harm; the second is whether a remedy is likely to 
be adequate to remedy the identified harm. The first 
is not a proper subject for Tunney Act review, as 
it would require the Court to substitute its 
prosecutorial judgment for that of the United States; 
the second is indeed a proper subject for such 
review, as intended by Congress. The United States’ 
as to which 2-to-1 buildings pose a competitive 


_problem and therefore require a remedy is 


fundamentally a judgment of the first kind, not the 
second. 

37 The United States’ reasons for treating 
differently buildings where at least two carriers 
would have a last-mile connection post-merger, is 
discussed below. See infra section III.A.2.c. 

38 In its comment, ACTel suggests that the 
number of 2-to-1 buildings in each metropolitan 
area is in the thousands. Such numbers are absurdly 
high. For instance, ACTel’s estimate that there are 
6318 2-to-1 buildings in Los Angeles exceeds AT&T 
total number of on-net buildings in that 
metropolitan area (much less 2-to-1 buildings) by 
more than twenty times. Contrary to ACTel’s 
assertions that the number of 2-to-1 buildings in 
each metropolitan area is in the thousand buildings, 
the United States found that the total number of 2- 
to-1 buildings in all the alleged metropolitan areas 
combined barely reached 1,000 for the Verizon and 
SBC regions respectively. 

39 Of course, it is hypothetically possible that a 
building in this category could have a competitive 
problem, for instance, if post-merger a new 
customer moved into a vacant building. However, 
Section 7 does not look to some hypothetical 
possibility of harm, but rather to a likelihood of 
harm. See, e.g., New York v. Kraft General Foods, 
Inc., 926 F. Supp. 321, 358-59 (S.D.N.Y. 1995) 


(“Section 7 deals in ‘probability,’ not ‘ephemeral 


possibilities.’ (quoting United States v. Marine 
Bancorp., Inc., 418 U.S. 602, 622-623 (1974))); 
Fruehauf Corp. v. F.T.C., 603 F.2d 345, 351 (2d Cir. 
1979) (“[T]here must be ‘the reasonable probability’ 
Continued 
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In addition, because entry is likely to 
occur in response to a price increase for 
some set of the 2-to-1 buildings, the 
United States considered the prospects 
for entry for each of the 2-to-1 buildings. 
As noted in the Complaints, two of the 
most important factors in determining 
whether entry is likely in a given 
building is the proximity of competitive 
fiber to that building, and the capacity 
required by the building.*° The United 
States sought and received through 
compulsory process the fiber maps of 
more than two dozen CLECs. Using 
mapping software, the United States 
compiled “‘master” electronic maps of 
each of the overlapping metropolitan 
areas. For each of the hundreds of 
buildings in question, the United States 
identified the distance to the nearest 
competitive fiber and compared that 
with demand data for each of the 
buildings. From this, the United States 
was able to make judgments about the 
likelihood of entry in each building. The 
buildings it chose to include in the 
proposed Final Judgments are those as 
to which the United States believed it 
could show that entry was unlikely, and . 
therefore that competitive harm would 
be likely. Accordingly, the divestitures 
required by the proposed Final | 
Judgments reflect the set of 2-to-1 
buildings where competitive harm was 
likely, and should be adequate to | 
remedy the mergers’ likely 
anticompetitive effects. 


c. Anticompetitive Effects Beyond 2-to- 
1 Loops 

ACTel alleges that the proposed 
remedy does not fix the “many 
‘anticompetitive effects’ in Private Line 
situations beyond ‘2 to 1’ loops” 41 such 
as buildings where the number of 
providers would go from four to three to 
two. The Complaints, however, do not 
allege a competitive problem as a result 
of reducing the number of competitors 
serving a building from four to three, or 
three to two.4? Indeed, ACTel 


of a substantial impairment of competition to 
render a merger illegal under § 7. A ‘mere 
possibility’ will not suffice.”) (citations omitted). 

40Complaints ¥{{ 27-28. The closer a building is 
to a competitor's fiber, the less it is likely to cost 
that competitor to install additional fiber to reach 
that building (since typically a major component of 
the cost of installing fiber is the cost of digging up 
city streets to lay new fiber-optic cable and that cost 
increases with distance). The larger the demand for 
capacity in a building, the greater the expected 
revenues. The decision of a carrier whether to enter 
a building often turns on the extent to which the 
expected revenue exceeds the construction cost. See 
also CISs at 8. 

41 ACTel Comment at 21. 

42 ACTel’s comment incorrectly cites the 
Complaints. It alleges that “according to the 
Complaint AT&T and MCI are the most significant 
competitors for SBC and Verizon,” ACTel Comment 


acknowledges this, suggesting that the 
United States has done ‘‘an about-face”’ 
by not alleging a competitive problem in 
those instances in its Complaints. 
Because the United States did not 
conclude that there was likely to be a 
competitive problem in 4-to-3 or 3-to-2 
buildings, there is no reason to have 
included such buildings in the proposed 
remedy. 

In many markets, a merger reducing 
the number of competitors from three to 
two or four to three is a competitive 
problem and the United States does not 
hesitate to bring such cases. To 
conclude, however, that a merger is 
anticompetitive simply because the 
number of competitors is reduced from, 
e.g., three to two, is incorrect. Many 
other considerations relating to market 
structure are also relevant. Before 
coming to a judgment on the 
competitive effect of a merger, the 
United states evaluates whether 
coordinated or unilateral effects are 
likely,4? whether entry likely will occur, 
and whether a merger will generate 


efficiencies.** Here, given the particular © 


structure of the marketplace, in looking 
at buildings where the number of 
competitors went from three to two or 
four to three, the United States was 
unable to conclude that the mergers 
would significantly increase the risks of 
coordinated interaction. Moreover, 
largely because the merging firms were 
not especially close substitutes, the 


at 21, and state that “AT&T and MCI are the most 
significant and effective competitors to the 
acquiring companies,” Jd. at 23. In both cases it 
cites to paragraph 17 of the Complaints. Paragraph 
17, however, makes no such allegations. Instead, it 
makes the more limited allegations that AT&T and 
MCI are, respectively ‘among the leading CLECs” 
in the number of buildings connected to their 
networks, and that for hundreds of buildings, the 
merging firms are the only two carriers that own or 
control a direct building connection. 

43 United States Department of Justice & Federal 
Trade Commission, Horizontal Merger Guidelines, 
(rev. Apr. 8, 1997) § 2, available at http:// 
www.usdoj.gov/atr/public/guidelines/hmg.htm. 

441d. §§ 3, 4. Thus, ACT el’s contention that the 
United States’ decision te allege only a problem in 
certain 2-to-1 buildings is an “about-face” and 
represents a “‘significant departure from established 
and documented procedures” is without merit. 
Merger analysis is a complex, fact-specific, case-by- 
case undertaking and one which cannot simply be 
resolved by looking only at the change in 
concentration or the number of remaining 
competitors in a market. See, e.g., id. § 0 (“Because 
the specific standards set forth in the Guidelines 
must be applied to a broad range of possible factual 
circumstances, mechanical application of those 
standards may provide misleading answers to the 
economic questions raised under the antitrust 
laws.”’); see also United States v. Continental Can 
Co., 378 U.S. 441, 458 (1964) (“Market shares are 
the primary indicia of market power but a judgment 
under § 7 is not to be made by any single qualitative 
or quantitative test. The raerger must be viewed 
functionally in the context of the particular market 
involved, its structure, history and probable 
future.”’). 


evidence did not support a finding of 
likely unilateral anticompetitive effects 
in these buildings. Finally; the fact that 
at least two CLECs has added the 
buildings in question to their networks 
suggested that the characteristics of the 
buildings (e.g., location, capacity 
demand) made them susceptible to 
entry—significantly more so than the 2- 
to-1 buildings.*® Thus, after almost nine 
months of analysis, and consideration of 
millions of pages of material and 
hundreds of interviews, the United 
States determined that the evidence did 
not support alleging a competitive 
problem in the 3-to-2 or 4-to-3 buildings 
in the SBC and Verizon territories; the 
likely competitive problem is limited to 
the provision of Local Private Line and 
related services in certain 2-to-1 
buildings. That is the only competitive 
harm alleged in the Complaints, and the 
only harm that the proposed Final 
Judgments properly remedy.*® 


d. Divestiture Purchaser 


ACTel does raise one point that goes 
directly to the adequacy of the proposed 
remedy. It argues that a purchaser of the 
divested assets, even if it is a ‘‘viable, 
ongoing telecommunications business,” 
may not be an effective competitive 
substitute for AT&T and MCI at least, in 
part, because its network would not be 
as broad, nor its customer base as 
“robust.” It is, indeed, important for the 
success of the proposed remedy that the 
divestiture buyer be able to replace the 
competition that might otherwise be lost 
as a result of the merger. For that reason, 
the proposed Final Judgments require 
that the purchaser, and terms of the 
purchase, be subject to the United 
States’ approval. As the CISs note, in 
scrutinizing the proposed purchaser(s), 
“the United States will be particularly 
focused on the purchaser’s ability to be 
a viable competitor in offering Local 
Private Lines on both a retail and/or 
wholesale basis.” CISs at 9. 

In each metropolitan area under 
consideration there are at least several 


45 In arguing that the mergers present competitive 
problems in Local Private Lines beyond the limited 
number of 2-to-1 situations alleged by the United 


* States, ACTel relies heavily on information it and 


its members submitted to the Department and FCC. 
The Department devoted significant time to 
analyzing this date. But based on this analysis, as 
well its consideration of the large volumes of other 
information gathered during the course of the 
investigation, the Department could not draw the 
same conclusions as ACTel seeks to draw. Nor, 
apparently, could the FCC. See. e.g., FCC Orders 

46. 

46 The FCC, which conducted its own in-depth 
analysis of the transactions, reached a consistent 
conclusion. FCC Orders 4 40 (“We find that the 
terms of the consent decree should adequately 
remedy any likely anticompetitive effects in the 
provision of Type I wholesale special access 
services.”’). 


Federal Register/Vol. 71, No. 65 / Wednesday, April 5, 2006/ Notices 


17171 


CLECs with extensive networks, 
including, e.g., switches, fiber, dozens 
or hundreds of‘‘on-net’’ locations. Those 
carriers are already effective competitors 
in the metropolitan area. Where those 
carriers are not currently effective is the 
specific buildings here the acquired firm 
has fiber and they do not. The proposed 
remedy, by providing another carrier 
with fiber-optic capacity to these - 
buildings, will enable it to replace the 
competition that could be lost as a result 
of the merger. Even if the purchaser’s 
pre-existing network is not as extensive 
as the acquired firm’s, as long as it has 
all the assets necessary to be able to 
reliably provide service to the buildings 
in question, there is little reason to 
believe that the purchaser would likely 
be a less aggressive, effective competitor 
for those buildings. In short, the United 
States believes that there are potential 
purchasers who could effectively use 
the assets to compete, and intends to 
exercise its approval rights to approve 
only such purchasers.*7 


(e) Alternate Remedies 


Because the United States’ proposed 
remedy adequately redresses the 
competitive harm alleged in its 
Complaints, there is no need to consider 
the remedies proposed by ACTel in its 
comment. Moreover, some of its 
proposed remedies could raise difficult 
issues.*® That the proposed Final 
Judgments do not include ACTel’s 
suggested remedies in no way suggests 
that they fail to fall within the reaches 
of the public interest. 


B. COMPTEL 


1. Summary of Comment 


COMPTEL, a trade association of 
communications providers that compete 
against the merging firms and also 
purchase wholesale services from them, 
submitted a comment on February 13, 
2006, objecting to the proposed Final 
Judgments because, in its view, they ‘‘do 
not replace the competition lost from 
the elimination of AT&T and MCI as the 
two most significant competitors to SBC 
and Verizon.” #2 COMPTEL’s comment 


47 This does not mean that only a carrier with an 
extensive pre-existing network could be acceptable 
as a purchaser. Depending on the assets the carrier 
is purchasing from the merged firm in the particular 
metropolitan area, its plans to build or acquire other 
assets, its existing customer base, its business plan, 
etc., an established carrier without a pre-existing 
network in the metropolitan area in question might 
also be acceptable as a purchaser. 

48 For instance, their proposal that the merged 
firm divest all duplicative “loop and transport 
circuits” could cause significant customer 
disruptions as discussed further, see infra Sections 
I11.B.2.b, I1.B.2.c.i. 

49 COMPTEL Comment at 2 (attached hereto as 
Attachment 2). COMPTEL also filed a Motion to 


begins by summarizing, and criticizing, 
the United States’ Complaints. In 
particular, it contends that the 
geographic market alleged by the United 


’ States is too narrow and “cannot 


plausibly be considered to be as small 

as an individual building.” 5° Moreover, 
it suggests that there are barriers to entry 
in addition to those alleged in the 
United States’ Complaints, and that 
barriers to entry apply not just to 
buildings, but to entry into a 
metropolitan area as sell. COMPTEL 
suggests that a ‘‘post-merger price 
increase in the metropolitan area is just 
as much (actually more) of a danger 
than the threat of building-specific price 
increases” and contends that the 
proposed remedy would not prevent 
those increases.5? 

COMPTEL’s comment also addresses 
the proposed remedy specifically, 
arguing that it is inconsistent with the 
United States’ merger and remedy 
guidelines. It suggests that a divestiture 
of laterals to only certain 2-to-1 
buildings is inadequate and that, 
instead, the merged firms should be 
required to divest “all of the AT&T and 
MCI network assets that serve each 
metropolitan area.’’ Next, COMPTEL 
contends that the proposed remedy is 
faulty because it requires only the 
divestiture of currently unused fiber- 
optic strands to the buildings in 
question, and without a guaranteed 
customer or revenue stream, a proposed 
purchaser would be unwilling to 
commit the capital to purchase the 
assets and install equipment needed to 
“light” the fiber-optic strands in 
questions and make them ready to use. 
Third, COMPTEL argues that the form of 
the proposed divestitures—10-year 
IRUs—is inadequate to resolve the 
competitive concerns. Finally, 
COMPTEL suggests that the remedy is 
not “clear and enforceable’’ because 
some terms of the divestiture (pricing, 
splice points, and transport) are left to 
negotiation between the merged firms 
and divestiture buyers. 

The final section of COMPTEL’s 
comment complains that certain RBOC 
contracting practices are serving as a 
barrier to entry, and that the combined 
effect of the mergers and the contracting 
practices will be to enhance the risks of 
anticompetitive coordination between 
the two surviving firms. COMPTEL 
suggests that the proposed remedy 
would compound this problem if AT&T 
(aythe merged SBC/AT&T is now 


Intervene on February 8, 2006, raising essentially 
the same conterns regarding the proposed Final 
Judgments as are expressed in its comments. 

50 Td, at 8. 

51 Id. at 12. 


known) were to buy the divested assets 
from Verizon and vice versa. COMPTEL ~ 
argues in favor of an alternate remedy 
that would require the merged firms to 
divest all the acquired companies’ ‘‘in- 
region assets’—including customers 
and employees—and would also 


eliminate certain contracting practices. 
2. Response 


Like ACTel’s comment, some of 
COMPTEL’s comment criticizes the 
United States’ Complaints rather than 
the adequacy of the remedy for the harm 
alleged in the Complaints. In particular, 
COMPTEL criticizes the Complaints’ 
geographic market definition as well as 
the decision not to include any 
allegations of ‘‘metropolitan-area-wide 
harm,” harm.due to coordinated 
interaction between the two merged 
firms, or harm due to RBOC contracting 
practices. However, the proposed Final 
Judgments should not be viewed as 
inadequate because they fail to address 
competitive harm not alleged in the 
Complaints. COMPTEL also raises 
concerns that do go to whether the 
proposed remedy is sufficient to rectify 
the competitive harm alleged in the 
Complaints. However, the United States 


believes that the proposed remedy will 


adequately redress the alleged 
competitive harm and will do so in a 
manner that avoids disruptions or 
dislocations of the ultimate retail 
enterprise customers whose businesses 
depend on reliable telecommunications 
service. 


a. Metropolitan Area Harm 


COMPTEL contends that the proper 
geographic market definition cannot be 
as small as an individual building. It 
suggests that the market is much 
broader, and that the harm the mergers 
cause is likely to be felt throughout the 
metropolitan area, rather than just in the 
specific buildings identified in the 
United States’ papers. This concern is, 
primarily, a challenge to the United 
States’ Complaints rather than the 
proposed remedy and, as previously 
noted, Tunney Act review properly 
addresses the proposed remedy, not the 
correctness of the Complaints’ 
allegations of geographic market or 
competitive harm. 

In any event, the market definition is 
correct, and markets can be as narrow as 
the individual building.5? As COMPTEL 


52 The FCC also concluded that the geographic 
market is the individual building. FCC Orders 28 
(stating that “the relevant geographic market for 
wholesale special access services is a particular 
customer’s location”’). It also is worth noting that 
even the statement of Dr. Farrell, submitted on 
behalf of Global Crossing in the FCC’s SBC/AT&T 
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notes, the United States defines markets 
primarily from the demand perspective, 
i.e., what options face the customer.®? 
Customers for Local Private Lines can 
select only from the set of providers that 
offer service to the particular building 
those customers need to connect. 
Although RBOC networks are typically 
ubiquitous and reach virtually every 
building in their franchised territories, 
CLECs, including AT&T and MCI, 
directly connect to only a small 
minority of buildings. Because the set of 
providers varies from building to 
building, and because a customer for a 
Local Private Line cannot substitute a 
circuit to a different building to supply 
the one it needs to connect, the relevant 
- geographic market for Local Private 
Lines can indeed be the individual 
building.54 

Regardless, however, of whether the 
appropriate geographic market here is as 
narrow as the individual building or as 
broad as the metropolitan area,>° the 
competitive harm likely to result from 
the proposed merger is limited to a set 
of 2-to-1 buildings, and that is what the 
Complaints allege.®* In the vast majority 


merger proceeding and attached to COMPTEL’s 
comment as Exhibit E, recognizes that markets as 
narrow as individual buildings would be an 
appropriate way to analyze the geographic markets 
here. See Statement of Joseph Farrell 44 10—14 
(Apr. 25, 2005). 

53 COMPTEL Comment at 10; Horizontal Merger 
Guidelines § 1.0. 

54 That a custemer might need Local Private Lines 
to multiple locations does not in itself change this 
analysis. For instance, a customer’s need for 
connections to three locations within a given 
metropolitan area does not necessarily mean the 
geographic market is the metropolitan area. The 
customer may simply be an active purchaser in 
three different markets. In fact, wholesale 
customers—such as those that constitute 
COMPTEL—often will purchase from multiple 
providers of Local Private Lines in a given 
metropolitan area, relying on the RBOC for the 
majority of their circuits, but purchasing from lower 
priced CLECs for the locations to which the CLECs 
can provide service. The fact that the wholesale 
customers may have “master service agreements” 
with carriers that cover a whole metropolitan area 
and specify the terms under which circuits are 
purchased does not change the fact that their 
competitive alternatives (and hence, prices) vary by 
building, and they may (and often do) choose to 
purchase circuits on a building-by-building basis. 

55 Because there are also some facts that suggest 
broader markets, the United States’ Complaints 
acknowledge that the geographic market may be as 
broad as the metropolitan area. Nevertheless, if the 
market is as broad as the metropolitan area, then the 
market is highly geographically differentiated, with 
different carriers able to reach very different sets of 
locations and buildings within the area. 

56 See, e.g., Complaints 4 25 (alleging that the 
merging parties ‘are the only two carriers that own 
or control a Local Private Line connection to many 
buildings in each region. The merger would, 
therefore, effectively eliminate competition for 
facilities-based Local Private Line service to those 
buildings”) (emphasis added); see also CISs at 10 
(“{TJhere are numerous buildings where [AT&T or 
MCI] is the only CLEC with a last-mile connection. - 
It is the decreased competition in the provision of 


of buildings, the RBOC is the only firm 
owning a last-mile conneciion, and the 
merger does not change this. For most 
of the small percentage of buildings 
where AT&T or MCI is present as a 
competitive option, either another CLEC 
is also present or circumstances are 
such that entry would be likely in 
response to a price increase. Therefore, 
for these buildings also the evidence is 
insufficient to establish that the merger 
will likely lead to competitive harm. 
Only in the set of 2-to-1 buildings for 
which the United States sought a 
remedy did it conclude that the 
evidence was sufficient to show that the 
merger would likely lead to competitive 
harm. COMPTEL’s contention that the 
remedy is insufficient because it does 
not address the concern that the mergers 
will lead to price increases throughout 
all the buildings in a metropolitan area 
is therefore without merit: The evidence 
did not show that such increases were 
likely,57 the United States did not allege 
such increases, and therefore there was 
no reason to seek relief to prevent’such 
increases. 


b. Divestiture of Specific Assets Versus 
an Operating Business 


COMPTEL complains that the 
proposed remedy is inadequate to 
resolve the harm alleged in the 
Complaints because it achieves the 
divestiture of only specific assets 
(laterals to certain 2-to-1 buildings), 
rather than an entire operating business. 
It contends that this is in violation of 
the United States’ remedy guidelines.*® 
COMPTEL’s position, however, than an 


these last-mile connections to buildings where 
{AT&T or MCI] is the only CLEC that creates the 
harm alleged in the Complaint * * *. [D]ivesting 
these last-mile connections will restore the lost 
facilities-based competition.”’). 

57 As COMPTEL notes, often a particular carrier’s 
default pricing for Local Private Lines covers an 
entire metropolitan area. However, given that in 
each metropolitan area in question, AT&T or MCI 
were each only one of multiple CLECs with local 
networks and typically controlled no more than a 
small minority of CLEC on-net connections, the 
evidence did not show that elimination of AT&T or 
MCI as an independent competitor would lead to 
“metropolitan area-wide’”’ anticompetitive price 
effects; the likely anticompetitive effect could be no 
broader than certain individual buildings. 

58 COMPTEL Comment at 14; see U.S. Dep’t. of 
Justice, Antitrust Div., Antitrust Division Policy 
Guide to Merger Remedies, § I (Gct. 2004) (“Remedy 
Guide”) available at http://www.usdoj.gov/atr/ 
public/guidelines/205108.pdf. (“This Guide is a 
policy document, not a practice handbook. It is not 
a compendium of decree provisions, and it does not 


_ list or give ‘best practices’ or the particular language 


or provisions that should be included in any given 
decree.’’). Although the Remedy Guide is not 
binding, the proposed remedy here is entirely 
consistent with the Remedy Guide. As the Remedy 
Guide notes, the fact that a provision was included 
in prior settlements does not make it necessarily 
appropriate for new ones; each matter must be 
evaluated on a case-by-case basis. Id. 


entire operating business needs to be 
divested here appears largely based on 
its erroneous assertion that the likely 
competitive harm extends beyond a 
limited set of 2-to-1 buildings. To the 
extent that COMPTEL’s argument is that 
an entire operating business needs to be 
divested in order to resolve the 
competitive harm in the specific 2-to-1 
buildings identified in the United 
States’ papers, that contention is 
meritless. 

The purpose of any remedy is to avoid 
harm to competition that would 
otherwise be created by the merger. 
Here, AT&T and MCI are being 
eliminated as independent competitors 
in the respective RBOC regions for Local 
Private Lines and value-added services 
that rely on Local Private Lines. But the 
competitive problem is not a dearth of 
providers of these services in the 
specified metropolitan areas; indeed, 
each metropolitan area in question has 
several competitive providers of Local 
Private Lines and value-added services 
that rely on Local Private Lines. The 
problem here is there are some 
buildings in each metropolitan area to 
which AT&T or MCI can offer fully 
facilities-based Local Private Line and 
related services but that to which no 
other CLEC can, or would be likely to, 
offer such services post-merger. An 
effective remedy in this instance, 
therefore, does not necessitate creating 
an entirely new competitor offering 
Local Private Line and related services 
in each metropolitan area, but rather can 
be limited to a divestiture that would 
allow an existing carrier to provide fully 
facilities-based Local Private Line and 
related services to the particular set of 
buildings in which the merger would 
otherwise be likely to harm , 
competition.5® Accordingly, a remedy 
that gives an already viable CLEC the 
fiber-optic capacity to serve the 
buildings in question on acceptable 


59 See, e.g., Remedy Guide § Ill.C.2 (“Divestiture 
of Less than an Existing Business Entity Also May 
Be Considered When Certain of the Entity’s Assets 
Are Already in the Possession of, or Readily 
Obtainable in a Competitive Market by, the 
Potential Purchaser.”’). Here, essentially all the 
assets necessary to compete in the problematic 
buildings are already in the hands of, or readily 
obtainable by, numerous potential purchasers— 
except the fiber-optic connections to those 
buildings. For recent cases in which the United 
States has required divestiture of only certain assets 
rather than an entire operating business, see United 
States v. Cal Dive Int'l, Inc., No. 1:05CV02041 (EGS) 
(D.D.C. Jan. 12, 2006) (order entering final judgment 
requiring divestiture of two vessels and a saturation 
diving system), available at http://www.usdoj.gov/ 
atr/cases/f213100/213177.htm; United States v. 
Cingular Wireless Corp., No. 1:04CV01850 (RBW) 
(D.D.C. Mar. 14, 2006) (order entering final 
judgment requiring, in certain markets, divestiture 
of wireless spectrum only), available at http:// 


www.usdoj.gov/atr/cases/f208000/208093.htm. 
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terms resolves the competitive harm. A 
divestiture of an entire ‘‘operating 
business” is unnecessary.®° The only 
question is whether the particular assets 
that the divestiture buyer must receive 
under the proposed Final Judgments, 
and the terms by which those assets are 
conveyed, are sufficient to allow the 
buyer to compete effectively in the 
buildings in question. As discussed 
further below, the United States believes 
that the proposed Final Judgments 
adequately resolve these issues. 


c. Concerns Regarding the Assets To Be 
Divested 


COMPTEL contends that the 
divestiture of unused capacity to the 
buildings in question in the form of ten- 
year IRUs is inadequate to resolve the 
competitive concerns alleged in the 
Complaints. This raises several separate 
but related issues regarding the 
proposed remedy: (a) Whether it is 
sufficient to divest fiber-optic capacity 
(as opposed to also divesting 
customers); (b) whether it is sufficient to 
divest “‘unused”’ capacity, i.e., “unlit” 
fibers; (c) whether a divestiture in the 
form of an IRU, instead of ownership, is 
sufficient, and (d) whether ten years is 
a sufficiently long IRU term. The United 
States considered each of these issues in 
its negotiation of the remedy. 
Ultimately, the United States concluded 
that the provisions of the proposed 
Final Judgments are sufficient to redress 
the competitive harm. Events since the 
filing of the proposed Final Judgments 
have helped confirm the United States’ 
judgment, and should serve to reassure 
the Court as to the adequacy of the 
proposed remedy. 

As a result of the proposed mergers, 
customers for Local Private Line and 
related services to certain buildings will 
lose their only alternative to SBC or 
Verizon. The purpose of the divestiture 
remedy is to ensure that if and when 

‘those customers seek a provider for the 
relevant services, another competitive 
carrier will be able to supply them. That 
purpose will be achieved if another 
carrier acquires sufficient AT&T or MCI 
assets to service the buildings in 
question. However, another carrier will 
only purchase the divested assets if they 
present a viable business opportunity. 


6° Divestiture of an entire “operating business” or 
“business unit” is not only unnecessary here, but 
also inypractical. Neither AT&T nor MCI have 
separate, easily severable ‘‘business units” that 
operate the Local Private Line business is the 
metropolitan areas in question. The manner in 
which the respective corporations are organized 
would make it very difficult to implement an 
effective divestiture of an entire “operating 
business” here. Moreover, such a divestiture could 
cause substantial customer disruption. See infra 
Section III.B.2.c.i. 


Therefore, the divestiture package must 
be one a carrier would be willing to buy. 
COMPTEL’s criticisms of the proposed 
divestiture properly address whether 
any buyer would be willing to purchase 
and operate the assets under the 
proposed terms (e.g., “unlit” fibers, 
without customers, on an IRU basis, for 


ten years). 


The United States believes that the 
proposed terms are adequate to secure a 
viable buyer for the assets. Since the 
United States agreed to the divestiture 
terms, the divestiture process itself has 
helped to validate their adequacy. Both 
AT&T and Verizon are well into the 
process of auctioning the divestiture 
assets in question.®! Affidavits that both 
have filed with the United States 
pursuant to Section IV(B) of the 
Stipulations and Section IX of the 
proposed Final Judgments indicate that 
there has been substantial interest in the 
divestiture assets: multiple carriers have 
submitted proposals for some, or all, of 
the AT&T and MCI assets. The bids 
cover every metropolitan area identified 
in the proposed Final Judgments. In the 
case of AT&T (which began the 
divestiture process earlier than did 
Verizon), definitive agreements have 
already been reached with three 
different well-established carriers that 
would cover divestiture of all the assets 
in question.®? That several CLECs have 
bid to purchase and operate the assets, 
and the AT&T has already been able to 
reach definitive agreements to divest all 
its required assets, should help allay 
any concerns about whether the terms of 
the proposed divestiture are sufficient to 
attract viable buyers.® 


61 In order to secure a prompt remedy, the 
proposed Final Judgments require a divestiture 
within 120 days after the closing of the respective 
acquisitions, or within five (5) days after notice of 
the entry of final judgment by the Court, whichever 
is later. Proposed Final Judgments § IV(A). 

62 On February 20, 2006, AT&T entered into 
definitive agreements to divest the assets in Los 
Angeles and Chicago to one carrier, and the assets 
in Detroit, Hartford, Kansas City, Milwaukee, San 
Francisco, and St. Louis to another. On February 21, 
2006, AT&T entered into a definitive agreement to 
divest the San Diego, Dallas, and Indianapolis 
assets to a third carrier. The United States has not 
yet determined whether to approve these purchases, 
pursuant to Section IV(A) of the Stipulation and 
Section VI(C) of the proposed Final Judgment. 

63 If the United States is wrong about whether the 
terms of the proposed divestiture are attractive 
enough to prompt a carrier to purchase the assets 
in any given metropolitan area, then after both the 
defendant(s) and trustee have failed to sell the 
assets, the trustee will file a report with the Court, 
the United States will make recommendations, and 
the Court “shall enter suclr orders as it shall deem 
appropriate to carry out the purpose of the Final 
Judgment.” Proposed Final Judgments § V.G. Such 
orders could alter the terms of the divestitures, or 
the nature of the assets, in such a way as to make 
the divestiture viable. 


(i) Capacity Without Customers 


As COMPTEL has noted, the United 
States often requires the divestiture of 
customers in antitrust remedies.® 
Nevertheless, such a divestiture is not 
always necessary or appropriate. Here, 
because there are multiple providers of 
Local Private Line and related services 
in each metropolitan area, the set of 
divestiture assets could be relatively 
narrow: a purchaser could serve the 
potentially problematic buildings 
simply by acquiring ‘‘last-mile’’ fiber- 
optic capacity connected to its local 
network. Because fiber-optic capacity 
will be sold to an established CLEC, 
there is little concern that the purchaser 
would not be competitively viable 
without also receiving customer 
contracts. A divestiture of customers 
would be necessary or appropriate in 
this case only if no adequate purchaser 
were willing to take on the assets in the 
absence of some sort of guaranteed 
revenue stream. From its investigation, 
the United States concluded that 
purchasers would be willing to take’on 
the assets, even without customers, on 
the assumption that they would be able 
to compete for, an and win, customers 
over time in the buildings at issue. The 
fact that multiple CLECVs—including 
members of COMPTEL—submitted bids 
for these assets (and, in AT&T’s case, 
have agreed to purchase the assets) 
helps confirm this.®5 


(ii) Unused Capacity Versus “Lit” Fibers 


COMPTEL correctly notes that 
purchasers of the divested assets will 
receive unused capacity to the point of 
entry of each building, and, in order to 
begin serving customers, would have to 
invest some capital to gain building 
entrance and activate (“‘light’’) the 
fibers. COMPTEL’s analogy to the cost 
of constructing entirely new “‘last-mile”’ 
connections, however, and its 


64 See, e.g., Remedy Guide § III.B (“In markets 
where an installed base of customers is required in 
order to operate at an effective scale, the divested 
assets should either convey an installed base of 
customers to the purchaser or quickly enable the 
purchaser to obtain an installed customer base.”’) 

65 In this instance, a divestiture of customers 
might cause substantial disruption and 
complication—far more than in the ordinary 
antitrust settlement. Among other things, shifting a 
portion of a customer’s telecommunications service 
risks outages, something particularly worrisome 
given the extent to-which many retail enterprises 
depend on reliable telecommunications service. 
Had the United States sought to include a customer 
divestiture as part of the proposed remedies, it 
could well have run afoul of the Tunney Act’s 
concern that the proposed remedy not adversely 
affect third parties. 15 U.S.C. 16(e)(1)(B) (requiring 
court to consider the impact of entry of the 
judgment “upon the public generally’’), see also 
Microsoft, 56 F.3d at 1462 (suggesting the Tunney 
Act analysis should consider whether “third parties 
* * * would be positively injured by the decree”’). 
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contention that these entrance and 
activation costs would prevent the ~ 
remedy from being effective, are 

Although costs vary widely, the cost 
of gaining building entrance and 
activating fibers is typically a small 
fraction of the cost of constructing an 
entirely new “last-mile’’ connection 
often an order of magnitude less. 
Optronics equipment (equipment to 
light fiber) may not be cheap, but its still 
typically does not cost anywhere near as 
much as digging up city streets and 
laying new fiber. Moreover, whereas 
most of the cost of a new “‘last-mile”’ 
connection is sunk (i.e., it cannot be 
recouped once committed), much of the 
cost of optronics equipment is not 
generally sunk because the carrier can 
remove the equipment and use it 
elsewhere if it is no longer needed in its 
original location. Accordingly, the 
evidence gathered by the United States 
revealed that whereas carriers do not 
typically “build out” (i.e., build a new 
last-mile connection) to a customer 
without a relatively large guaranteed 
revenue commitment, they typically do 
light fiber and negotiate entrance to 
buildings connected to their network 
with unlit fiber if they are able to secure 
a customer of even modest capacity 
needs. 

As COMPTEL suggests, for each 
buildiug in question, the buyer of the 
divested assets may not negotiate a 
building entrance agreement or activate 
a fiber lateral until it has secured a 
customer in the building. But that does 
not negate the effectiveness of the 
remedy. The buyer of the divested assets 
can bid to supply Local! Private Line and 
related services to the building in 
question, and if it prevails, negotiate 
building entrance and activate the fiber. 
The CLECs who have bid for the assets 
in all likelihood plan to do exactly 
that.®® Customers for Local Private Line 


66 The United States also concluded that any 
attempt to divest “lit” capacity would have been 
unduly complicated and problematic. For instance, 
splicing “lit” fibers out of the seller’s network and 
into the buyer’s would raise the prospect of 
customer outages. On a similar note, if the proposed 
Final Judgments had required the merged firm to 
provide the purchasers with fiber into the building, 
as opposed to simply to it, the merged firm might 
have to negotiate entrance agreements with 
hundreds of landlords on behalf of a third party 
who might not need entrance agreements for all 
those buildings until some time in the future. 
Perhaps more importantly, the divestiture buyer 
could well have ended up paying lease or entrance 
fees for countless buildings where it had no 
customers, greatly adding to the carrying costs of 
the fiber and making the divestiture assets much 
less attractive as a business proposition. The better 
approach was to simply let the buyers negotiate 
their own building entrance agreements, on their 
own terms, and better suited to their specific needs, 
for each building if and when they need it (i.e., if 
and when they win a customer in that building). 


and related services will thereby have 
the benefits of competition, even if the 
divestiture purchaser ultimately does — 
not win a customer contract, or “light” 
the fiber in their particular building. 


(iii) IRU Versus Qwnership 


COMPTEL characterizes the form of 
the divestiture as a “lease” and suggests 
that it will be ineffective because it is 
not full ownership. Although COMPTEL 
is correct in that the remedy does not 
require transfer of full ownership, IRUs, 
which carry broader rights than typical 
leases, are commonly used in the é 
industry and often viewed as almost 
indistinguishable from ownership. In 
fact, many CLECs’ metropolitan area 
networks—including some of those of 
pre-merger AT&T—are constructed 
largely from IRU fiber rather than 
owned fiber. In its investigation, the 
United States did not uncover any 
significant evidence suggesting that 
conveying laterals in the form of IRUs 
would undermine the effectiveness of 
the remedy. 


(iv) Ten-Year Duration 


COMPTEL complains that the 
required minimum term of the IRU—ten 
years—is “relatively short” and will 
impair the effectiveness of the remedy. 
The United States disagrees. Retail 
agreements for Local Private Line and 
related services are virtually always 
much shorter than ten years; typically 
they are no more than two or three 
years. The fact that the IRUs are for ten 
years should not impair the ability of 
the divestiture purchaser to compete 
except, perhaps, near the end of the ten- 
year term. At that point, it is impossible 
to predict what the competitive 
landscape will look like, especially in 
the rapidly changing 
telecommunications industry. It is for 
that reason that the United States’ 
consent decrees—including those 
proposed here—do not extend beyond 
ten years. The United States cannot, 
with confidence, predict whether the 
mergers would continue to cause ° 
anticompetitive harm beyond ten years 
in the future, as technological or other 
changes could substantially reshape the 
industry. Therefore, the remedy cannot 
be faulted for not extending beyond ten 
years.®7 


67 It is also worth noting that fiber-optic cable 
does not last forever. The useful life of that fiber 
may be no more than 20 to 25 years. It is possible, 
if not likely, that much of the AT&T and MCI fiber 
at issue here may have been laid ten or more years 
ago. Thus, in many cases, in 10 years time, much 
of the divestiture fiber may be nearing the end of 
its useful life and there would be little purpose in 
requiring an IRU significantly longer than ten years. 


(v) Negotiable Terms 


COMPTEL suggests that the remedy is 
not “‘clear and enforceable” because 
some terms of the divestiture (pricing, 


. splice points, and transport) are left to 


negotiation between the merged firm 
and divestiture buyer. In any 
divestiture, however, many of the terms 
need to be negotiated between the seller 
and buyer. Indeed, the United States 
never specifies a purchase price in its 
settlements. The requirements of the 
proposed Final Judgments here are 
“clear and enforceable”’: the merged 
firms must divest laterals to more than 
700 specific addresses and sufficient 
transport to connect those laterals to the 
buyer’s network. The United States has 
no reason to believe that the negotiation 
of a commercial, arms-length agreement 
between the merged firms and 
divestiture buyers are likely to lead to 
any unusual problems.®* In fact, the 
evidence to date is otherwise: AT&T has 
already submitted to the United States 
for approval definitive agreements for 
the divestitures required by the 
proposed Final Judgment with the terms 
fully resolved. Of course, should there 
be any difficulties, the ultimate terms of 
the divestiture must be acceptable to the 
United States.®° 


d. Contracting Practices and 
Coordination 


COMPTEL complains at length that © 
certain RBOC contracting practices are 
serving as a barrier to entry, and that, in 
its view, the combined effect of the 
mergers and the contracting practices 
will be to enhance the risks of 
anticompetitive coordination between 
the two surviving firms. As part of its 
investigation the United States, of 
course, considered potential entry 
barriers in the markets in question 
(including RBOC contracting practices) 
as well as the possibility that the 
mergers could enhance the risks of 
collusion. Whatever the entry barrier 
that may be posed by RBOC contracting 
practices, the mergers do nothing to 
enhance them. Nor have such contracts 
served to prevent multiple CLECs from 
building networks, entering markets, 
and selling significant volumes of, both 
wholesale and retail, Local Private Lines 
and related services. To the extent that 
AT&T and MCI were successful in 


68 Indeed, because of the relative simplicity of the 
remedy here, the agreements between the merged 
firms and divestiture buyers are likely to be much 
less complex and potentially problematic than 
many other divestitures, which typically can 
involve difficult issues regarding, e.g., transition 
agreements, intellectual property transfer, “splitting 
up” of customer contracts, arrangements for 
employees. 

69° Proposed Final Judgments § VI(C). 
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selling Local Private Lines and related 
services to the buildings in question, the 
divestiture purchaser could be as well. 

- As for coordination, the United States 
was unable to conclude that the change 
in market structure brought on by the 
mergers was likely to lead to 
competitive harm due to an increased 
risk of coordination.”° The existence of 
numerous competitors (in addition to 
the merging firms) for both wholesale 
and large retail telecommunications 
customers tends to make collusion 
difficult. In any event, the United States’ 
Complaints did not make any 
allegations regarding RBOC contracting 
practices or anticompetitive 
coordination, and hence, COMPTEL’s 
concerns are beyond the scope of the 
Complaints and have essentially 
nothing to do with whether the 
proposed remedy resolves the 
competitive harm alleged by the United 
States.71 


C. New York Attorney General 


1. Summary of Comment 


On February 13, 2006, the New York 
Attorney General (“NYAG’’) submitted a 
comment arguing that the proposed 
remedies are ‘“‘unlikely to constrain the 
merged entities,” 72 in particular, 
because (a) they did not address the 
effect of the mergers on Internet access, 
and (b) they inadequately addressed the 
competitive concerns as to Local Private 
Lines. With respect to the former, NYAG 
argues that the proposed Final 
Judgments are faulty because they do 
not require the merged firms to offer 
DSL on a stand-alone basis to 
consumers (i.e., without also requiring 
consumers to subscribe to telephone 
service), and because they do not 
require any relief related to Internet 
“backbones,” the large, interconnecting 
fiber-optic networks that constitute the 
core of the Internet. With respect to 
Local Private Lines, NYAG complains 
that the proposed remedies do not 
- address the loss of competition from the 
potential elimination of AT&T’s and 


70 The FCC reached a similar conclusion. FCC 
Orders 52 (‘We also do not believe that the 
merger increases the likelihood of coordinated 
interaction.’’); see also id. 54. 

71 COMPTEL’s sole basis for arguing that the 
‘contracting practices and coordination are relevant 
to the remedy is its allegation that if Verizon buys 
the divested AT&T assets, and vice versa, that may 
compound the competitive harm COMPTEL alleges. 
Putting aside the questionable merit of these claims, 
as discussed above, the merging firms have already 
solicited and received bids for the assets in question 
as required under the proposed Final Judgments, 
and Verizon did not bid for the AT&T assets nor 
did AT&T bid for the MCI assets that Verizon is 
divesting. Thus, COMPTEL’s concern appears to be 
moot. 

72NYAG Comment at 4 (attached hereto as 
Attachment 3). 


MC1I’s resale of circuits owned by SBC 
and Verizon; 7? argues that the proposed 
divestitures are inadequate because they 
involve only a “handful of buildings” 
and, therefore, would not affect pricing 
throughout New York City or State, or 
constitute a viable network for a 

buyer; 74 and suggests that the remedy is 
“written in disappearing ink” because 
the assets to be divested can be 
modified at the purchaser’s option and 
with the consent of the United States.75 


2. Response 


a. DSL, Internet Backbone, and Local 
Private Line Resale 


Most of NYAG’s comment 7° relates to 
issues well beyond the scope of the 
Complaints. NYAG argues that the 
proposed Final Judgments should have 
required customer access to unbundled 
DSL services. It is not clear from the 
comment what merger-related harm 
NYAG intends this to remedy, but, in 
any event, there appears to be no 
relationship between that proposed 
restriction and the markets alleged in 
the United States’ Complaints.77 


73 Id. at 5. 

74 Id. at 6. 

75 Id. at 6-7. 

76NYAG also filed comments with the New York 
Public Service Commission (“NYPSC”’) on April 29, 
2005, as part of the Verizon/MCI merger 
proceedings before that body, raising essentially the 
same “naked DSL” and Internet backbone concerns 
it raises here. The NYPSC approved the Verizon/ 
MCI merger, with certain conditions, in a detailed 
64-page order on November 22, 2005. Order 
Asserting Jurisdiction and Approving Merger 
Subject to Conditions, Joint Petition of Verizon 
Communications Inc. and MCI, Inc. For a 
Declaratory Ruling Disclaiming Jurisdiction Over or 
in the Alternative for Approval of Agreement and 
Plan of Merger, New York Public Service Comm’n 
CASE 05-C-0237, (Nov. 22, 2005) (“NYPSC 
Order’’), available at http://www3.dps.state.ny.us/ 
pscweb/WebFileRoom.nsf/ArticlesByCategory/ 
135BB9AA905F47A7852570C0005155BD/$File/ 
05c0237_11_22_05.pdf?OpenElement. 

77 DSL is primarily a “mass market” service, and 
the most frequently cited justification during the 
Department’s and FCC’s investigations for requiring 
the merged firms to offer “naked” or “unbundled” 
DSL as a remedy is the allegation the mergers 
would reduce competition for mass market 
telephone service. If the merged firms were required 
to offer naked DSL, it would allegedly make it 
easier for standalone VoIP (“voice over internet 
protocol’’) providers like Vonage to compete against 
the merged firm. The United States concluded that 
the evidence would not support a Section 7 case 
alleging competitive harm in the “mass market:” 
That conclusion was consistent with those reached 
by the New York Public Service Commission as 
well as the FCC. See NYPSC Order at 29 (‘‘We 
conclude that the merger will not likely result in 
anti-competitive effects for mass market 
customers.’’); FCC Orders at |] 81 (SBC/AT&T), 82 
(Verizon/MCI) (“As discussed below, we find that 
[Verizon/SBC]’s acquisition of [MCI/AT&T] is not 
likely to result in anticompetitive effects for mass 
market services.’’). Although neither the FCC nor 


. the NYPSC identified a problem in “mass market,” 


and therefore saw no need for a mandatory “naked 
DSL” remedy, they did accept the parties’ voluntary 


Similarly, NYAG argues that the 
mergers could have anticompetitive 
effects in the Internet backbone market 
and argues that “[t]he Court should 
reject the Verizon-MCI merger unless 
and until Verizon provides the 
information needed to make an 
informed decision regarding the extent 
to which backbone concentration will 
increase as a result of the proposed 
merger with MCI.” It goes on to suggest 
that the Court should consider “the 
appropriateness of divestiture of 
backbone assets” based on that 
information.”* The United States 
investigated the effects of the mergers 
on the Internet backbone market, 
considering both the current traffic 
shares of the merging parties as well as 
potential increases in shares that might 
result from shifting SBC or Verizon 
retail customers onto the AT&T and MCI 
backbone. Ultimately, the United States 
concluded that competition in this 
market would not be harmed as the 
merged firms would continue to face 
several strong competitors. Therefore, it 
did not allege Internet backbone as a 
relevant product market, nor did it 
allege any harm in such a market.79 
Accordingly, relief directed to the 
Internet backbone market is unnecessary 
and NYAG’s concerns about Internet 
backbone do not implicate whether the 
proposed Final Judgments are in the 
public interest. 

NYAG’s comment also includes a 
paragraph complaining that the mergers 
will adversely affect competition 
because they will eliminate “discounted 
‘last mile’ wholesale leasing.” Although 
this concern does, at least, involve Local 
Private Lines, it raises an issue 
unrelated to anything alleged in the 
United States’ Complaints. The United - 
States investigated whether the mergers 
would have a significant adverse impact 
on competition in Local Private Lines by 
eliminating AT&T and MCI as 
independent resellers of ILEC circuits, 
but determined that the evidence did 


commitments to provide “naked DSL” and 
included them as part of their orders. FCC Orders, 
Apps. F, G (respectively); NYPSC Order at 61-62, 
63. 


78 NYAG Comment at 17. Essentially, NYAG asks 
the Court to conduct its own discovery and de novo 
antitrust investigation of the Internet backbone 
market, conduct a trial on whether the discovered 
facts prove liability, and then determine the 
appropriate remedy. This is, of course, not 
consistent with the Tunney Act. 

78 The FCC and the European Union also looked 
at the Internet backbone issue and determined that 
no relief was rquired. See, e.g., FCC Orders 4] 108 
(SBC/AT&T), 109 (Verizon/MCI); Commission of 
the European Communities, Case No. COMP/ 
M.3752-Verizon/MCI, Art. 6(1)(b) Non-Opposition 
Decision, 445 (Oct. 7, 2005), available at http:// 
europa.eu.int/comm/competition/mergers/cases/ 
decisions/m3752_20051007_20310_en.pdf. 
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not support such a conclusion.®° 
Accordingly, it did not allege this as 
competitive harm in its Complaints, nor 
would it be appropriate to seek any 
relief regarding resold circuits.*" 


City or State-wide Pricing 

NYAG briefly complains that the 
divestiture of only a “handful of 
buildings” is insufficient because it 
would not affect pricing throughout 
New York City or State. The United 
States did not allege, however, that the 
mergers would adversely affect prices 
throughout a whole city, state, or 
metropolitan area. As previously noted, 
there are multiple carriers with 
extensive networks in each metropolitan 
area under consideration,®* and the 
evidence did not demonstrate a 
likelihood of anticompetitive price 
effects covering all buildings in a 
metropolitan area. What the United 
States alleged was that the proposed 
mergers were likely to reduce 
competition to certain 2-to-1 buildings 
in each area, and the proposed remedy 
is directed at restoring competition to 
those buildings.*? NYAG notes that it is 
“hard to see how this remedy could 
have any significant positive effect on 


80 The United States’ investigation determined 
that A&T’s and MCTI’s sales of resold circuits are 
relatively small and of limited competitive 
significance. Moreover, because numerous other 
CLECs have extensive fiber-optic networks in the 
metropolitan areas under consideration, as well as 
contracts with Verizon and SBC providing them 
with discounts similar to those of AT&T and MCls 
other competitors could likely replace any 
competition that might be lost by the elimination 
of AT&T and MCI as independent resellers in SBC’s 
and Verizon’s territories respectively. The FCC 
reached a similar conclusion. FCC Order 4 33, 43. 

81 The United States devoted significant time to 
investigating the issues discussed in"NYAG’s 
comments and concluded that the evidence did not 
support alleging competitive harm related to ‘‘mass 
market,” Internet backbone, or resold Local Private 
Lines. NYAG has the statutory ability to investigate 
violations of state and federal antitrust laws, see 
e.g., N.Y. Gen. Bus. Law § 343 (McKinney 2006) 
(providing for pre-complaint discovery), and the 
standing to enforce them. If NYAG believed the 
evidence justified a broad antitrust case based on 
resold Local Private Lines, Internet backbone, DSL, 
or anything else, it could have brought that case. 
Here, it elected not to do so. 

82 For instance, in the New York metropolitan 
area—the focus of NYAG’s concerns—the United 
States’ investigation identified more than a dozen 
carriers besides Verizon and MCI with significant 
fiber networks. At least a half dozen of these had 
hundred or thousands of route miles of fiber. The 
United States identified well in excess of 4,000 
CLEC “last-mile” building connections; less than 15 
percent of these belonged to MCI. These 
conclusions are consistent with those reached by 
the New York Public Service Commission in its 
analysis of the New York metropolitan area. See 
NYPSC Order at 45 (“We conclude that on average 
there are approximately six alternative fiber 
networks within 1/10 of a mile of the MCI-lit 
buildings in New York, and that 75% of those 
buildings have two or more alternative carriers.’’) 

83 See supra note 56. 


competition beyond the footprint of the 
handful of individual buildings 
identified.” + But that is the point: The 
identified buildings are the only ones 
where competition was likely to be 
harmed, and they are, therefore, the 
only ones for which a remedy was 
required. The proposed remedy should 
not be viewed as inadequate, or 
inconsistent with the public interest, 
simply because it fails to affect. 
competition in locations where the 
evidence did not demonstrate an 
anticompetitive effect. 


(c) Scope of Divestiture 


NYAG also argues that the divested 
buildings, at least in New York, ‘do not, 
themselves, form the critical mass 
needed to build a network * * *. [A]ny 
would-be competitor who acquired the 
divested MCI facilities serving these 
scattered buildings would have neither 
the scope nor scale necessary to stand 
in MCI’s competitive shoes.” ®5 But the 
proposed Final Judgments did not 
contemplate that the purchaser would 
necessarily have no other assets beyond 
those being divested. As discussed in 
Section III.A.2.d, in every metropolitan 
area identified in the Complaints 
(including New York) there are at least 
several CLECs with extensive networks, 
including, e.g., switches, fiber, dozens 
or hundreds of ‘‘on-net” locations. 
Those CLECs are already effective 
competitors in many buildings in the 
metropolitan area, though not in the 
buildings covered by the proposed Final 
Judgments where they lack a last-mile 
connection. The proposed remedy, by 
providing a carrier with fiber-optic 
capacity to those buildings, will enable 
it to replace the competition that could 
potentially be lost as a result of the 
merger. The purpose of the United 
States having approval rights over the 
proposed buyer of the assets is to ensure 
that the assets are acquired by a firm 
that can effectively compete to provide 
services to the buildings in question. 


(d) “Disappearing Ink” 
Finally, NYAG also raises one brief 


point regarding the assets to be divested: 


it suggests that the proposed remedy is 
“written in disappearing ink’’ because 
the assets to be divested can be 
modified at the purchaser’s option and 
with the consent of the United States.®® 


_ 84NYAG Comment at 6. 

85 Id. 

86 NYAG Comment at 7; see Proposed Final 
Judgments § II(D) (“‘With the approval of the United 
States, and in its sole discretion, and at the 
Acquirer’s option, the Divestiture Assets may be 
modified to exclude assets and rights that are not 
necessary to meet the competitive aims of this Final 
Judgment.”). This provision is similar to ones used 


The proposed divestitures in these 
matters involve a great many assets, 
including more than 700 lateral 
connections to specific street addresses. 
Moreover, because 18 metropolitan 
areas are involved, there will almost 
certainly be several different purchasers. 
It is possible that as the divestiture sales 


-proceed, it will be discovered that - 


exclusions in the divestiture assets are 
desirable. For instance, if it turns out 
that, unbeknownst to the United States 
at the time of filing, one of the buildings 
in question is scheduled for demolition, 
it hardly makes sense to require a 
divestiture of a lateral to that building. - 
In order to maintain flexibility to deal 
with such contingencies, and to avoid 
burdening the Court with requests for a 
decree modification each time such an 
occasion might arise, the United States 
included in the proposed Final 
Judgments a mechanism for minor 
exclusions from the divestiture assets.®7 
To ensure that such exclusions are 
consistent with the purposes of the 
proposed Final Judgments, any 
exclusions must be at the purchaser’s 
option, will require the consent of the 
United States, and are limited to assets 
and rights not necessary to meet the 
competitive aims of the Final Judgment. 


IV. Conclusion 


After careful consideration of these 
public comments, the United States 
remains of the view that the proposed 
Final Judgments provide an effective 
and appropriate remedy for the antitrust 
violation alleged in the Complaints and 
that their entry, therefore, would be in 
the public interest. Any settlement is a 
product of negotiation and compromise, 
and as courts have noted, the purpose 


- of Tunney Act review is not for the 


court to engage in an “unrestricted 
evaluation of what relief would best 
serve the public” ®* or to determine the 
relief “that will best serve society,” ®9 it 
is simply to determine whether the 
proposed decree is within the reaches of 


in other antitrust consent decrees that suggest that - 
something less than the entire “divestiture assets” 
can be sold if the United States consents in writing. 
See e.g., United States v. Marquee Holdings, Inc., 
No. 05 CV 10722 §IV(I) (KMW) (S.D.N.Y. filed Dec. 
22, 2005) (proposed final judgment), available at 
http://www.usdoj.gov/atr/cases/f213800/ 
213862.htm.; United States v. United Health Group 
Incorporated, No. 1:05CV02436, § IV(I) (RMU) . 
(D.D.C. filed Dec. 20, 2005) (proposed final 
judgment), available at http://www. ne .gov/atr/ 
cases/f213800/213817.htm. 

87 The Tunney Act condemns ambiguity in 
proposed Final Judgments. 15 U.S.C. 16(e)(1)(A). It 
is for that reason that the proposed Final Judgments 
are extremely specific, identifying hundreds of 
individual building addresses. But that very 
specificity creates the need for some flexibility. 

88 BNS, 858 F.2d at 462 (citing Bechtel Corp., 648 
F.2d at 666). 

89 Bechtel, 648 F.2d at 666. 
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the public interest—‘‘even if it falls 
short of the remedy the court would 
impose on its own.” 9° 


Under subsection (A) of 15 U.S.C. 
16(e)(1), the Court is instructed to 
consider a number of factors relating to 
the competitive impact of the proposed 
Final Judgments.°1 With respect to the 
“termination of alleged violations,” the 
Section 8 violation in each matter here 
is a merger that would reduce 
competition in Local Private Line and 
related services to certain buildings; by 
restoring competition to those buildings, 
the proposed remedy terminates the 
violations. With respect to “‘provisions 
for enforcement and modification,” the 
proposed Final Judgments-contain the 
standard provisions that have been 
effective in numerous other cases 
brought by the United States. In 
particular, the proposed Final 
Judgments, provide that the Court 
retains jurisdiction over this action, and 
the parties may apply to the Court for 
any order necessary or appropriate for 

_ the modification, interpretation, or 
enforcement of the Final Judgment. 
With respect to “duration of relief 
sought,” the proposed divestitures are 
for a minimum of ten years. As 
discussed above, this period is adequate 
and appropriate given the rapidly 
changing nature of technology and the 
industry, as well as the useful life of the 
divestiture assets. With respect to 
“anticipated effects of alternative 
remedies actually considered” the 
alternative of injunctions blocking the 
proposed mergers would likely have 
prevented the firms in question from 
realizing literally billions of dollars in 
efficiencies. Such an extreme remedy is 

_unwarranted given the relatively small | 
magnitude of the competitive problem 
and the availability of a divestiture 
remedy that will completely resolve it. 
With respect to ‘‘whether its terms are 
ambiguous,” no term in either proposed 
Final Judgment is ambiguous. Among 
other things, the assets to be divested 
are specified down tot he individual 
building addresses. Finally, with respect 

- to “any other competitive 
considerations bearing upon the 
adequacy of such judgment,” none casts 


_ AT&T, 552 F. Supp. at 151. 
91 The Court shall consider “the competitive 
impact of such judgment, including termination of 
alleged violations, provisions for enforcement and 
modification, duration of relief sought, anticipated 
effects of alternative remedies actually considered, 
whether its terms are ambiguous, and any other 
competitive considerations bearing upon the 
adequacy of such judgment that the court deems 
necessary to a determination of whether the consent 
_ judgment is in the public interest.” 15 U.S.C. 
16(e)(1){A). 


doubt upon the adequacy of the 
proposed Final Judgments. 
Under subsection (B), the Court is to 
consider “the impact of entry of such 
judgment upon competition in the 
relevant market or markets, upon the 
public generally and individuals 
alleging specific injury from the 
violations set forth in the complaint 
including consideration of the public. 
benefit, if any, to be derived from a 
determination of the issues at trial.” 92 
Because the buildings identified in the 
proposed Final Judgments are the only 
ones in which competition is likely to 
be lessened as a result of the mergers, 
the impact of entry of the proposed 
Final Judgments will be to restore any 
competition lost as a result of the 
merger in Local Private Lines and 
related services. Customers for Local 
Private Line and related services 
provided to the buildings in question— 
parties who might have otherwise 
suffered injury from the violations set 
forth in the Complaints—are likely to 
have competitive choice restored to 


them via the contemplated divestitures. . 


Moreover, the relief is sufficiently 
limited so that the public will not suffer 
any adverse consequences from the 
proposed Final Judgments.9? No 
conceivable benefit could arise from a 
determination of these issues at trial. 
Based on the factors set forth in the 
Tunney Act, the proposed Final 
Judgments are in the public interest. 


Pursuant to Section 16(d) of the 
Tunney Act, the United States is 
submitting the public comments and its 
Response to the Federal Register for 
publication. Our response is also being 
provided to each of the commenters. 
After the comments and the United 
States’ Response to Comments are 
published in the Federal Register, the 
United States will move this Court to 
enter the proposed Final Judgments. 


_ Respectfully submitted, 
Laury E. Bobbish, 


- Assistant Chief. 


Lawrence M. Frankel, 

(D.C. Bar No. 441532), Trial Attorney. 

U.S. Department of Justice, Antitrust 
Division, Telecommunications and Media 
Enforcement Section, 1401 H Street, NW., 
Suite 8000, Washington, DC 20530, 
Telephone: (202) 514-5621, Facsimile: (202) 
514-6381. 


9215 U.S.C. 16(e)(1)(B). 

93 Conversely, an injunction against the mergers, 
or a divestiture of customers as proposed by 
COMPTEL would likely have adverse impact on the 
public. 


_ Plaintiff United States’ Response to 


Comments 


Filed in United States v. SBC 
Communications, Inc. and AT&T 
Corp., Civ. Action No. 1:05CV02102 
(EGS) and United States v. Verizon 
Communications and MCI, Inc., Civ. 
Action No, 1:05CV02103 (EGS) 


Attachment 1—Comments Regarding 


' the Proposed Consent Decrees 


Submitted on Behalf of the Alliance for 
Competition in Telecommunications 
(ACTel) 


Comments Regarding the Proposed 
Consent Decrees in United States v. 
SBC Communications, Inc. and AT&T 
Corp. (Civil Case No. 05-2102) and 
United States v. Verizon 
Communications, Inc. and MCI, Inc. 
(Civil Case No. 05-2103) ~ 


Submitted on Behalf of the Alliance for 
Competition in Telecommunications 
(ACTel) 


Thomas Cohen, 

Executive Director, Alliance for Competition 
in Telecommunications. 

Gary L. Reback, 

Carr & Ferrell LLP. 


On December 15, 2005, the 
Department of Justice published in the 
Federal Register the Proposed Final 
Judgments resolving virtually identical 
Complaints filed by the United States to 
enjoin the acquisition of AT&T Corp. by 
SBC Communications Inc., and the 
acquisition of MCI, Inc. by Verizon 
Communications, Inc. The respective 
Complaints characterize the former 
acquisition as creating ‘‘the nation’s 
largest provider of telecommunications 
services,” and the latter transaction as 
creating ‘one of the nation’s largest 
providers of telecommunications 
services.” Complaints at 41. Among all 
of the overlaps and increases of 
concentration in telecommunications 
products, services and assets that the 
transactions procedure, and 

snotwithstanding the complaints and 
protests of consumer and business 
customers at both the state and Federal 
level, the Department of Justice’s 
challenge to the proposed transaction is 
limited to the effect of a single 
duplicative product offering. 

Specifically, the Complaints seek to 
enjoin both transactions, because they 
“will substantially lessen competition” 
in the provision and sale of ‘‘Local 
Private Lines” (also known as “‘special 
access”’) to the wholesale market as well 
as voice and data services that rely on 
Local Private Lines, with the likely 
result that prices for the Lines and 
services using those Lines will increase 
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“to levels above that which would 
prevail absent the merger(s).” 
Complaints {91, 25, 33. The Complaints 
’ indicate that, absent relief, competition 
will be diminished and prices will rise 
for both wholesale and retail “Local 
Private Line” customers. Complaints 
q25. 

These comments are directed to both 
cases and are timely submitted pursuant 
to the Antitrust Procedures and 
Penalties Act, 15 U.S.C. 16(b)-(e) 
(known as the “Tunney Act”), on behalf 
of the Alliance for Competition in 
Telecommunications (‘‘ACTel’’). ACTel 
members include both competitive local 
exchange carriers (““(CLECs’’) and 
interexchange carriers (“IXCs”’) that buy 
Local Private Lines! at wholesale from 
the merging companies. ACTel members 
combine these purchased lines with 
additional facilities, technology, 
products and services to sell their own 
value-added telecommunications 
services, sometimes in competition with 
the merging companies, to end user 
business customers. Many of these 
value-added telecommunications 
services are directed to small- and 
medium-sized business customers. 
These facts are described in the 
Complaints at 9914, 23. 

ACTel members and their customers 
are therefore among those that the 
Complaints identify as suffering 
competitive injury from the 
transactions, and on whose behalf the 
Government seeks relief. ACTel agrees 
that the harm alleged in the Complaints 
is accurate, demonstrable, and unless 
adequately remedied, ruinous. Indeed, 
ACTel members, in compliance with — 
Department of Justice compulsory 
process, produced documents and 
information revealing that the proposed 
transactions can be expected to increase 
the cost of Local Private Lines from 20% 
to 500% depending on the metropolitan 
area and type of circuit being 
purchased—if the merged parties even 
continue to sell Local Private Lines to 
ACTel members at all after the 
acquisitions. 

ut while the Complaints correctly 
identify the competitive harm produced 
by the transaction, the remedy in the 
Proposed Final Judgments fails even the 
most deferential standard for Tunney 
Acts review. The remedy does not 
prevent the elimination of competition 
of Local Private Lines (the injury 
charged in the Complaints) because, 
among other things, the remedy set forth 
in the Proposed Judgments, unlike the 
injury charged in the Complaints, 


1 Actually the Lines are based, but because the 
Complaint uses terminology of sale, these 
comments do, as well. 


addresses only the part of the Private 
Line that connects to a building, not the 
part of the Private Line that connects to 
a carrier’s network. Hence, reviewing . 
the remedy “‘in relationship to the 
violations that the United States has 
alleged in its Complaints(s),” 2 and 
deferring to the Government to whatever 
extent is required by law, the remedy 
does not, and cannot logically, 
ameliorate the harm alleged in the - 
Complaints. 

The judicial review of the 
Government’s settlements in these cases 


‘will constitute the first significant 


application of the Tunney Act since 
Congress amended that statute in 2004. 


_The Congressional amendments 


specifically overruled District of 
Columbia Circuit Court of Appeals and 
District Court precedent that was 
deemed overly deferential to Antitrust 
Division consent decrees.* In response 
to those decisions, Congress 
reemphasized its intention that courts 
reviewing consent decrees “make an 


- independent, objective, and active 


determination without deference to the 
DOJ.” 4 Courts are to provide an 
“independent safeguard” against 
“inadequate settlements.” Specifically, 
the Act was amended to compel 
reviewing courts to consider both 
“ambiguity” in the terms of the 
proposed remedy, as well as the 
“impact” of the proposed settlements on 
“competitors in the relevant market or 
markets.” 

This is not a case in which there is 
some debate about the efficacy of the 
proposed remedy. Rather, this is the 
case in which the court documents filed 
by the Government, as well as 


uncontroverted parts of the 


Government’s evidence, compel the 


2 This is the standard the Government claims is 
appropriate for Tunney Act review. See FR at 
74350. However, given that Congress amended the 
Tunney Act to overrule District of Columbia Circuit 
Court of Appeals and District Court precedent that 
was overly deferential to Antitrust Division consent 
decrees, it would make a mockery of the legislation 


.to impose the very narrow standard of review 


advocated by the Government. The amendments to 
the Tunney Act compel the reviewing court to 
consider, inter alia, the “impact” of the entry of 
judgment on “competition in the relevant market” 
See Pub. L. 108-327, 221(b)(2) rewriting 15 U.S.C. 
16(e). 

No suggestion is made in the statute or legislative 
history that the courts should defer to either the 
Government's identification of injury or the 
Government’s proposed remedy to that injury. On~ 
the contrary, as explained in the text following 
footnote 2 above, the reviewing court is to conduct 
an “independent, objective, and active 
determination without deference to the DOJ.” 

~ 3 See 150 Cong. Rec., S 3617 (April 2, 2004) 
(Statement of Sen. Kohl). 

41d. 

5 Id. 

5 See id at S 3618; Pub. L. 108-327, § 221(b)(2) 
amending 15 U.S.C. 16(e). sie 


conclusion that the remedy cannot 
succeed. The proposed remedy fails to 
satisfy the Tunney Act even when 
judged under the overly deferential 
standard proposed by the Government. 
When evaluated under the standard 
required by Congress in the 2004 
amendments to the Tunney Act, the 
proposed remedy is barely worth of 
serious consideration. 


Prior to the Acquisitions, The 
Wholesale Market Functioned 
Effectively, Producing Low Prices 


Any evaluation of the Government’s 
efforts in these cases to protect the 
wholesale Private Line market from 
anticompetitive injury must begin with | 
an understanding of the magnitude of 
the wholesale market and its 
importance. While the.Complaint 7 
formally denominates the relevant 
product market as ‘“‘Local Private 
Lines,” the Complaint goes on to 
explain that SBC and Verizon refer to 
these products as “special access” 
circuits. 

As the Complaint points out, most 
office buildings are connected, or “lit,” 
only by either SBC or Verizon in their 
respective territories. In pricing “special 
access” circuits, then, SBCG.and Verizon 
can frequently charge whatever the 
market will bear, unless the price for a 
particular circuit is constrained by FCC 
regulations. Consequently, SBC and 
Verizon special access revenues, as well 
as annual rates of return on special 
access, have grown dramatically over 
the past decade. Verizon’s annual rate of 
return on special access was 2.14% in 
1996, but over 23% in 2003. SBC’s 
annual rate of return on special access 
was 63.14% in 2003. Overall, according 
to official comments filed by MCI at the ~ 
FCC, special access revenues were 


, approximately $3.14B in 1996, but had 


grown to $13.4B in 2003. 

Over the years, in response to the high 
special access prices that SBC and 
Verizon charged, a robust and 
competitive wholesale market for Local 
Private Lines has emerged. In this 
wholesale market, carriers like the 
ACTel members lease Local Private 
Lines from other carriers, in order to 
reach business customers. AT&T and 
MCI have the largest networks, aside 
from “Baby Bells” like Verizon and 
SBC, see Complaint 417, and AT&T and 
MCI have become mainstays of the 


7 The two Complaints use identical paragraph 
numbering and virtual identical language. For ease 
of presentation, the singular is generally used 
instead of the plural throughout the rest of these 
comments, and SBC and AT&T are generally used 
as examples (as opposed to Verizon or MCI) but the 
comments are directed to both cases unless 
otherwise indicated. 
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wholesale market. In fact, it is doubtful 
there would be a wholesale market, 
certainly a market of the current size 
and scope, without these two 
companies. 

The AT&T and MCI networks were 
not created overnight; they were built 
up over decades. Because neither AT&T 
nor MCI started from a position of local 


monopoly, as Verizon and SBC did, the © 


business incentives and perceived 
opportunities of AT&T and MCI, on one 
hand, and SBC and Verizon on the 
other, were always quite different. In 
particular, both AT&T and MCI seized 
upon the opportunity to capture 
additional revenue by leasing capacity 
in their local networks to other 
competitive carriers. In addition, AT&T 
and MCI negotiated significant 
discounts from SCB and Verizon for the 
circuits they leased. These discounted, 
leased circuits, coupled with the large 
networks built or acquired by AT&T and 
MCI, permitted those companies to 
make very broad, low-priced offerings to 
the wholesale market. As a result, the 
wholesale market for Local Private Lines 
grew to an enormous size. In widely 
published reports that were submitted 
to the Department of Justice, two 
- respected analysts estimated the Local 
Private Line market as roughly $14B. 
Companies that procure Local Private 
Lines in the wholesale market keep 
records of competitive bids submitted to 
them for the purchase of these Lines 
from other companies, specifically 
including AT&T and MCI. Many such ~ 
bidding records, kept inthe ordinary - 
course of business to select the lowest 
wholesale price offered for circuits to be 
procured, were turned over to the 
Government in response to compulsory 
process as part of the Government’s 
investigation of these acquisitions. 
These data sets show that AT&T and 
MCI are the low-price leaders in the’ 
wholesale market for Local Private 
Lines. They are not only the most 
pervasive suppliers, but they are the 


most aggressive and cheapest suppliers, 
as well. Standard statistical analysis of 
this bid data demonstrates that AT&T’s 
bids result in lower prices for Local 
Private Lines in SBC territory, and 
MCI’s bids result in lower prices for 
Local Private Lines in Verizon territory, 
regardless of the number of other 
bidders offering the same circuit. In fact, 
the data gathered by the Government’s 
investigation showed that even SBC 
itself has responded to competition from 
AT&T by lowering its own Local Private 
Line wholesale prices. 

Finally, the data sets gathered by the 
Department of Justice also demonstrate 
that the larger the number of competing 
offers (up to a reasonable level), the 
lower the price charged for a particular 
circuit to the acquiring purchaser. In 
other words, these are not markets in. 
which two competitors are as good for 
competition as a larger number of 
competitors would be. To the contrary, 
three competitors offering to sell a 
particular circuit produces lower prices 
that just two competitors, and four 
‘competitors produces lower prices than 
three competitors. 

In sum, there is good reason for the ~ 
Department of Justice to file lawsuits to 
try and prevent competitive injury to 
the wholesale market for Local Private 
Lines. That market, prior to the 
acquisitions, was vast, robust and 
competitive. It operated efficiently, 
producing significantly lower prices 
than the prices that SBC or Verizon ~ 
charged, and it allocated resources 
according to competitive bidding. The 
wholesale market has been producing 
differentiated telecommunications 
services at low, free-market prices to all 
types of business customers, 
particularly medium-sized enterprises. 
Unless conditioned in a meaningful - 
way, the proposed acquisitions will 
devastate this market. But by its own . 
terms, the Government’s proposed 
remedy does not meet the competitive 


The Proposed Judgment Is Inconsistent 
With the Complaint in the Treatment of 
“Transport” 


The Complaint identifies the relevant 
product market as “Local Private 
Lines,” and telecommunications 
services that rely on those lines. 
Complaint 7 19. As the Complaint 
explains, a Local Private Line is not a 
fixed, freestanding physical product, but . 
rather is more akin to a marketing 
concept—a Tecognized service category 
among carriers and customers. 
Complaint q 21. It is basically a portion 
of a carrier’s network (a circuit or group 
of circuits) that is specified 
(‘‘dedicated’’) and sold to ACTel 
members and other carriers to connect 
their networks to discernible points 
outside of those networks. As the 
Complaint states, a Local Private Line 
originates and terminates within a 
single metropolitan area. Complaint 
q 13. 


According to the Complaint, a 
“typical” Local Private Line has two 
components—“‘local loop” (also called 
“laterals’’) and “transport.” Complaint 
at 7 13. See also Proposed Final 
Judgment § II, D; Competitive Impact 
Statement, FR 74348. A “loop” connects 
a building to a carrier’s network. But : 
that connection might not occur at the 
right point on the network to facilitate 
the transmission of voice and data from 


_ the building to its desired termination 


point—a faraway building, for example. 
As the Proposed Final Judgment 
explains, the loop only goes from a 
building to the first splice point on a 
carrier’s network used to serve different 
buildings. Proposed Final Judgment § II 
F. So a “transport” circuit is added into 
the Private Line to extend it, from the 
end of the loop to the right place on the 
carrier’s network (perhaps a switching 
facility farther away), or from one 
carrier’s network to another carrier’s 
network. See Figure 1. 
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There may be multiple carrier 

- suppliers of a particular “loop” and the 
same or different multiple carrier 
suppliers of transport circuits that 
connect to the loop. Increasingly, as 
documents submitted to the 
Government indicate, CLECs and IXCs 
buy transport and loop circuits 
separately from different suppliers, and 
combine the segments into Local Private 
Lines for resale to end user business 
customers. 

‘The Government documents 
sometimes focus on Local Private Lines 
and sometimes focus only on the loop 
portions of those Lines. For example, 
the “Relevant Product Markets” in the 
Complaint are defined as Local Private 
Lines, Complaint at 4 19, and the 
“Anticompetitive Effects” section of the 
Complaint is directed to the effect of the 
merger on “Local Private Line” service, 
Complaint at { 25. Similarly, the 
explanation of the relief in the 
Competitive Impact Statement speaks of 
a remedy that will “eliminate the 
anticompetitive effects of the 


SBC/AT&TICLEC 
Equipment 


To SBC and 
AT&T 


FIGURE 1 


acquisition of Local Private Lines.” See 
FR 74348. The 2004 Tunney Act 
amendments require the reviewing court 
to consider the impact ofthe proposed 
settlement on competition in this 
particular market identified by the 
Government. See 15 U.S.C. 16(e); S 
3618. 

But the Proposed Final Judgment does 
not speak of ‘‘Local Private Lines”’ at all. 
Rather, the Judgment requires the 
divestiture only of certain ‘“‘loop” 
circuits, identified by the addresses of 
the buildings at which the loops 
originate. See Proposed Final Judgment 
§ II D. The Competitive Impact 
Statement explains that these are 
buildings serviced pre-merger by both 
AT&T and SBC loops (or MCI and 
Verizon loops, as the case may be). 
However, not all buildings serviced by 
merging parties are covered by the terms 
of the Proposed Judgment. Divestiture of 
a loop circuit to a particular building is 
required only if AT&T and SBC (or 
Verizon and MCI) were the only carriers 
connected by their own loops to the 


‘Loop 


Networks 


building prior to the acquisition. Only 
in these ‘2 going to 1” loop scenarios 
is a divestiture required. See FR at 
74348. See Figure 2. 


The Final Judgment also provides for 
the divestiture of certain “transport” 
circuits—but only those attendant to the 
divested loops. See Proposed Judgment 
§ II D. The Competitive Impact 
Statement explains that the only 
transport circuits to be divested are 
those that enable the divested loops to 
be connected to the network of the 
specific carrier purchasing those loops. 


_ FR 74348. No provision is made for the 


transmission of voice and data 
information from the purchasing 
carrier’s network to another building in 
the same metropolitan area not directly 
connected to that carrier’s network. 
Merely from a review of the 
Government’s documents, it is apparent 
that three deficiencies in the 
Government’s approach prevent the 
proposed remedy from being effective. 


| 
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The Proposed Final Judgment Does Not 
Even Appear To Cover All “2 to 1” 
Loop Buildings 


First, there is some ambiguity, if not 
outright error, in the discrepancy 
between the number of buildings the 
Proposed Final Judgment identifies and 
. what publicly available data suggests in 
terms of the number of “2 to 1” loop 
buildings affected by the mergers. 
Ambiguity in the proposed remedy is 
one of the issues the District Court is 
required to consider by the express 
terms of the 2004 Tunney Act 
amendments. 


The building lists attached to the 
Proposed Judgment lists only 383 
buildings in SBC territory and 356 
buildings in Verizon territory to which 
the remedy will apply. This is 
inconsistent with data relied upon by 
both SBC and Verizon in Federal 
Communications Commission 
proceedings. GeoResults, Inc., a private 
corporation, publishes data listing the 
presence and type of network 
terminating equipment carriers have 
placed in buildings. Verizon has stated, 
in FCC proceedings, that the data used 
by GeoResults is “recognized as an 
industry standard by numerous national 
and international telecommunications 
standard-setting bodies’’ and can be 
’ reliably used to “identify and locate 


To SBC and . 


Networks 


Other CLEC 
Loop 


FIGURE 2 


buildings * * * that are served by 


[competitive providers’] fiber-enabled 
network equipment.” ® SBC similarly 
stated to the FCC that ‘“GeoResults is a 
reasonably reliable source, and if 
anything its data understate the 
deployment of competitive fiber.” 9 
GeoResults data includes buildings in . 
which CLECs buy loops from SBC and 
Verizon, as well as buildings to which 
CLECs physically connect with their 
own fiber. GeoResults may therefore 
significantly overestimate the number of 
“2 to 1” loop situations the 
Government’s remedy purports to 
address. But the difference between 
what the GeoResults data predicts and 
the number of buildings the 
Government’s remedy purports to 
address is so vast as to defy such an 
easy explanation. This is true for both 
SBC and Verizon territory. For example, 
as to SBC territory, GeoResults data 
indicates that in Cleveland there are 
approximately 1630 ‘‘2 going to 1” 
buildings, but the Government's list in 
the Proposed Final Judgment includes 
none. In Milwaukee, the GeoResults 


8 Verizon comments, Declaration of Verses, 
LaTaille, Jordan and Reny, July 15, 2004, FCC 
Docket 01-338, 22-24. 

® Joint Declaration of Scott Alexander and 


“Rebecca Sparks of SBC, 7] 22-23, attached to Letter 


of Christopher Hermann of SBC to Ms, Marlene 
Dortch of FCC, Nov. 16, 2004, FCC Docket 01-338. 


data predicts 1124 such buildings, but 
the Proposed Final Judgment lists but 
38. In Los Angeles, GeoResults predicts 
6318 buildings requiring the 
Government’s remedy, but the 
Government lists only 36. 

The same discrepancy appears for the 
cities in Verizon territory. GeoResults 
data indicates there are more than 100 
“2 to 1” buildings in Pittsburgh, but the 
Government has none listed. According 
to GeoResults, Philadelphia should have 
almost 300 such buildings, but the 
Government lists only 12. So, making 
whatever allowance is appropriate for . 
the inclusion of leased loops in the 
GeoResults data, the Government’s lists 
seem to include far two few buildings. 

The Government does not explain or 
document, for the benefit of both the 
Court and the public, how it arrived at 
its lists of “2 to 1” situations. 
Presumably the Government started 
with building lists tendered by the 
merging parties, and either audited or 
made adjustments to these lists. While 
the GeoResults inclusion of leased loops 
might account for some of the 
discrepancy between the GeoResults 
data and the Government lists, it 
certainly appears likely, from the filings 
AT&T made in the FCC to secure 
clearance for its acquisition, that the 
Government’s remedy does not include 
all buildings that the Complaint 
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purports to cover. There is another more 
plausible explanation for this 
discrepancy. 

At the FCC, AT&T’s economic expert 
filed a declaration in aid of the merging 
companies’ claim that the proposed 
merger would not produce the 
anticompetitive effects feared by the 
Government. The declaration sets forth 
the total number of “2 to 1”’ buildings 
in SBC territory based on AT&T internal 
records.’ That precise number is 
redacted from the FCC public record, 
but the other verbiage from the 
declaration, including the expert’s 
methodology, remain in the public 
record. In the declaration, the expert 
starts with the total number of “2 to 1” 
buildings and then makes subtractions 
from that total. For example, in aid of 
his argument that all “2 to 1” situations 
will not produce price increases, the 
expert subtracts “2 to 1” situations in 
which he argues that other CLECs might 
build their own loops, even if AT&T’s 
loops are acquired by SBC. Similarly, he 
subtracts situations in which he claims 
that, although AT&T is eliminated as 
SBC’s only competitor, the FCC 
regulates the price SBC can charge for 
the loop in question, so competitive 
injury is minimized. See Carlton Dec. at 
15-48. 

Given the large discrepancy between 
publicly available data and the number 
of buildings on the Government's lists, 
it would appear that the Government 
made such subtractions from the total 
number of “2 to 1” buildings to come 
up with the lists attached to the 
Proposed Final Judgment. It appears, for 
example, that the Government 
subtracted the situations in which 
AT&T’s expert argued that the CLECs 
would build their own loops. 

But such subtractions are 
impermissible by the express terms of 
the Complaint. The Complaint plainly 
states, for example, that competitive 
injury will occur whenever AT&T is the 
only ‘‘facilities-based,” (i.e., owning its 
own line) competitive alternative to SBC 
for Local Private Line connections to 
buildings. Complaint at 9925, 26. The 
Competitive Impact Statement similarly 
states that “buildings where AT&T is 
the only CLEC with a last-mile- 
connection’’—without limitation or 
subtractions—are the places where 


1° Reply Declaration of Dennis W. Carlton and Hal 
S. Sider, May 9, 2005, as an attachment to the Joint 
Opposition of SBC Communications Inc. and AT&T 
Corp. To Petitions To Deny and Reply Comments, 
filed In the Matter of Applications for Consent to _ 
Transfer of Control of Licenses and Section 214 
Authorizations from AT&T Corp., Transferor, to 
SBC Communications Inc., Transferee, WC Docket 
No. 05-65, Federal Communications Commission, 
May 9, 2005, at 99 15-48 (hereinafter sometimes 
“Carlton Dec.”). 


injury to competition occurs. FR At 
74348. And the Complaint expressly 
rejects the notion that other CLECs 
might build their own lateral 
connections to these buildings. 
Complaint at 1727-29. After reviewing 
the costs associated with building a 
lateral, the Complaint concludes that 
“entry is unlikely to eliminate the 
competitive harm that would likely 
result from the proposed merger.”’ 
Complaint at 729. 

The Government needs to explain its 
methodology to permit meaningful 
judicial review. The Government papers 
are filled with precisely the ambiguity 
that the amended Tunney Act does not 
permit. If the Proposed Final Judgment 
does not address al] situations in which 
AT&T is eliminated as the only 
facilities-based competitive alternative 
to SBC for loops, the court must 
withhold its approval of the settlements. 


The Proposed Judgment Fails to 
Remedy the Injury Because the 
Judgment Addresses Only the Building 
End of Loops 


Even when the building lists are made 
complete to conform to the 
Government’s allegations, the remedy in 
the Proposed Final Judgment— 
providing a divestiture for all ‘2 going 
to 1” loop situations—fails to correct the 
competitive injury alleged in the 
Complaint (elimination of competition 
for “Private Line”’ service), and 
therefore fails the most deferential 
Tunney Act review. This failure results 
from the fact that the remedy, unlike the 
injury charged in the Complaint, 
addresses only the part of the Local 
Private Line that connects to a building, 
not the part of the Private Line that 
connects to a carrier’s network. 

The Complaint explains that a 
“typical” Local Private Line has two 
components—a “‘loop”’ (or “‘lateral’’) 
and a “transport” circuit. Complaint at 
413. As explained above, the “‘loop” 
connects the building to a carrier’s 
network and the “‘transport”’ circuit 
extends the loop from the initial splice 
point on the carrier’s network to other 


points on the carrier’s network or to 


other carriers’ networks. . 

The Complaints alleges that where 
AT&T is eliminated as the only 
facilities-based competitor to SBC for 
Local Private Lines, the merged 
company will be able to raise prices to 
customers of Local Private Lines 
(including ACTel members), thereby 
creating an antitrust violation. 
Complaint 7925, 32-33. But the 
Proposed Final Judgment orders the 
divestiture of only certain loops 
(“laterals”) with attendant transport. 
Final Judgment § IID. The Competitive 


Impact Statement tries to explain this 
inconsistency by suggesting that it is 
decrease in competition for loops (2 
going to 1) that creates the injury in the 
Local Private Line market. FR 74348. 
The approach used in the Proposed 


‘ Final Judgment requires the divestiture 


only of these loop segments (with 
attendant transport) that result in a ‘‘2 
to 1” loop situation when viewed from 
the origin of the loop, that is, from the 
building. Even assuming the rather 
dubious assertion that it is the decrease 
in competition for loops that creates the 
injury in the Local Private Line market, 
the remedial approach used in the Final 
Judgment (looking to the origin point of 
the loop by building address), will not 
prevent the harm alleged in the 
Complaint (a price increase to 
customers of Local Private Lines). 

This is because the ‘“‘remedy”’ will 
only maintain competitive alternatives 
for transmissions from a building to a 
carrier’s network. But no one simply 
calls a carrier’s network; the intended 
destination of a call is always another 
building, frequently connected to the 
carrier’s network by another Local 
Private Line that may not be coyered by 
the terms of the Proposed Final 
Judgment. Because the Proposed Final 
Judgment identifies the affected ‘2 to 1” 
Local Private Lines only from the point 
of the Joop original at the building, it 
does not prevent the acquisition from 
restraining competition by producing ‘‘2 
to 1” situations in the Local Private 
Lines that take the call from the carrier’s 
network to the destination building. 

This is best illustrated by the example 
of a corporation with main offices in a 
downtown high-rise and branch offices 
in suburban office parks in the same 
metropolitan area. The corporation is a 
customer of a CLEC. The customer’s 
headquarters downtown needs to send 
high-volume voice and data 
transmissions to its branch offices in the 
suburbs. Before the merger, the CLEC 
bought a Private Line from AT&T to 
service the customer and connect the 
originating building to the CLEC’s 
network. If AT&T were the only 
facilities-based carrier serving the 
building in competition with SBC before 
the merger, the Final Judgment remedy, 
in theory, would prevent the merged _ 
company from extracting a higher price 


- for the Private Line because the CLEC 


would be able to buy the divested loop — 
itself, or lease it from the carrier that 
buys it as a ‘‘divestiture asset’’ under the 
Proposed Final Judgment. 

e Proposed Final Judgment also 
requires the divestiture of transport 
circuits sufficient to connect that loop’s 
splice point on the AT&T network to the 
purchasing CLEC’s network. FR 74348. 
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So, prior to the acquisition, the CLEC 
had two Private Line choices from the 
downtown main office to its network, 
and the CLEC continued to have two 
choices after the acquisitions. The 
remedy can therefore be presumed 
successful at getting the call onto the 
CLEC’s network without a price increase 
created by a “‘2 to 1” loop situation 
resulting from the acquisition. See 


Figure 3. 


SBC/IAT&T 


But when the voice and data 
transmissions leave the CLEC’s network 
and go to the suburban office park 
location, the Final Judgment ‘‘remedy”’ 
often will be of no help. The 
transmissions would have to go from the 
CLEC’s network over a “‘transport” 
circuit to a splice point for the lateral 
connecting to the suburban office 
building. Before the acquisition, if 
AT&T and SBC provided the only 


facilities-based competition for the 
transport circuit, then after the 
acquisition the merged company, as the 
only supplier of the transport circuit, is 
in a position to raise the price for that 
circuit to higher than competitive levels 
under the theory of the Government’s 
Complaint. See Complaint at 125. The 
remedy does not address the “2 to 1” 
transport situation. 


Remedy applies to Local 
Private Line from Location A to 
Location B, but not from 
Location B to Loca ion C. 


SBC SBC 


Equipment 


SBC/AT&TICLEC 


AT&T AT&T 


Equipment 


SBC/AT&T 


Equipment 


Other CLEC 


c 


Customer Branch 
Offices - 


This problem cannot be argued away 
by suggesting that there is a great deal 
of duplicative transport circuitry in each 
metropolitan area. This kind of 
areawide analysis would also show a 
plethora of duplicative loops in each 
metropolitan area. But the Government 
has decided that this type of areawide 
analysis is inappropriate. Instead, the 
Complaint elects to analyze each Local 
Private Line individually in order to 
assess the effect of the mergers on — 
competition. The Government conducts 
this analysis for the loop components of 
the Local Private Lines on a segment-by- 
segment basis and must therefore do the 
same for transport. A change in 
methodology for transport would 
undermine the integrity of the 
Government’s loop analysis. 

It is impossible to say, from the public 
record, precisely how often a ‘“‘2 to 1” 
reduction in transport circuit providers 
occurs. But this much is known. SBC 
itself has acknowledged that there are 
numerous situations in which AT&T is 
likely positioned as the only facilities- 


FIGURE 3 


based competitor for a group of 
transport circuits around on SBC wire 
center.1! The actual bid data submitted 
by ACTel members to the Department of 
Justice is even more compelling. These . 
data sets reflect carriers that actually 
have transport circuits to sell to the 
wholesale market (some carriers may 
have transport circuits filled entirely by 
their own traffic). The data contains 
numerous examples in which SBC and 
AT&T (or MCI and Verizon) were the 


11 SBC has admitted in the public record that 
there are scores of wire centers in which AT&T is 
SBC’s only competitor. See letter from Gary L. 
Phillips of SBC to Ms. Marlene Dortch of the FCC 
filed as an ex parte communication on August 12, 
2005, In the Matter of Applications for Consent to 
Transfer of Control of Licenses and Section 214 
Authorizations from AT&T Corp., Transferor, to 
SBC Communications Inc., Transferee, WC Docket 
No. 05-65, Federal Communications Commission. 
But even this may understate the number of 
transport circuits for which AT&T and SBC are the 
only competitors because AT&T’s expert has also 
admitted in the public record that the presence of 
smaller competitors at other SBC wire centers does 
not necessarily indicate ownership of transport 
circuits in competition with SBC. See Carlton Dec. 


AT&T 
Loop 


SBC 
‘Loop 


only competitors on a particular 
transport circuit. Indeed, the data shows 
that AT&T and MCI are far and away the 
leading CLEC suppliers of transport 
circuits to the wholesale market. 

In short, then, although the transport 
circuit from the carrier’s network to the 
splice point for the loop goes from two 
facilities-based competitors to one, the 
“remedy” will not provide relief unless 
the loop circuit from the end of the 
transport segment to the destination 
building also goes from “2 to 1.” 
Frequently, however, the merger will 
not result in a true “2 going to 1” 
situation for the loop segment 
connecting the splice point to the 
building. Sometimes, for example, there 
might be only one supplier of the loop 
to begin with, SBC, but price regulation 
by the FCC prevents SBC from raising 
the rate on the loop to higher than 
competitive levels. However, the 
connecting transport circuit is likely not 
under a similar FCC constraint. The 
merged company could therefore raise 
the price of the Local Private Line from 


arr — | 
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the carrier’s network to the destination 
building by using its ““choke hold’”’ over 
the transport segment of that Line. 
Nor is this problem confined to a 
situation in which there is only one 
supplier of the loop going from the 
transport segment to the building. If 
there are three suppliers of the 
outbound loop, for example, the 
divestiture remedy would not apply at 
all. Nor would the divestiture remedy 
apply if the two suppliers of the loop 
were carriers other than both AT&T and 
SBC. (See Figure 3) In each such case, 
the remedy does not apply, but the 
merged company can create precisely 
the anticompetitive injury identified by 
- the Complaint because of its “choke 
hold” over the transport circuit from the 
carrier’s network to the splice point. 
The Government’s solution fails to 

remedy the injury identified in the 
Complaint because the solution applies, 
by its own terms, only to loops 
connecting buildings to networks, but 
not to transport connecting networks to 
each other. Even assuming the relief 
proposed in the Proposed Final 
Judgment is effective for transmissions 
to a carrier’s network, transmissions 
from that network to terminating 
buildings will still be subject to the “2 
to 1” choke hold because the 
Government’s remedy does not include 
transport (unless it is attendant to a 
divested loop for a building). 


The Proposed Judgment Does Not 
Produce the Promised Remedy Because 
the Judgment Does Not Eliminate the 
Anticompetitive Effects of the 
Acquisitions 

The Government's remedy only 
addresses certain “2 to 1” loop 
situations. The most serious problem 
with the proposed “remedy” is that the 
remedy simply cannot logically or 
factually “eliminate the anticompetitive 
effects of the acquisition of Local Private 
Lines,” the claim made in the 
Competitive Impact Statement. See FR - 
at 74348. The Complaint also focuses on 
Local Private Lines, defining the 
relevant product market as “Local 
Private Lines,” not loop segments going 
from two choices to one. Under the 2004 
amendments, Tunney Act review must 
therefore consider the impact of the 
remedy on that very market. The 
Government’s remedy might at best 
“eliminate” certain ‘‘2 to 1” loop 
situations, but the remedy does not 


12 The data sets submitted by ACTel members to 
the Government contain numerous examples of all 
three situations described in the text: (a) SBC as the 
only supplier of a loop circuit under UNE pricing; 
(b) three suppliers of a loop circuit; (c) two 
suppliers of a loop circuit, but not both SBC and 
AT&T. 


“eliminate the anticompetitive effects of 


_ the acquisition of Local Private Lines”’ 


because there are many 
“anticompetitive effects’’ in Private Line 
situations beyond ‘‘2 to 1” loops. 

The Complaint correctly points out 
that AT&T competes with SBC and MCI 
competes with Verizon pervasively 
across the metropolitan areas at issue— 
not just at ‘2 to 1” buildings. Complaint 
at 411. In fact, according to the 
Complaint, AT&T and MC] are the most 
significant competitors for SBC and 
Verizon See at 17. Id. The actual bid 
data produced by wholesale purchasers 
of Local Private Lines confirms 
precisely what the Complaint charges: 
AT&T and MCI are by far the most . 
significant competitors of SBC and 
Verizon in the Local Private Lines 
market, and competition by AT&T and 
MCI produces lower Local Private Line 
prices in all competitive situations—not 
just ‘2 to 1” loop situations. 

Moreover, the actual bid data 
produced by purchasers of Local Private 
Lines demonstrates exactly what 
common sense and economic theory 
suggest—that four competitors offering a 
particular Local Private Line produce 
lower prices than three competitors. 
And three competitors produce lower 
prices than just two competitors. Of 
course; the data also show that two 
competitors produce lower prices than a 
single vendor, but no one could 
rationally suggest that merely 
addressing the latter situation will do 
what the Competitive Impact Statement 
and Complaint indicate—elimination of 
the anticompetitive effects of the 
acquisition of Local Private Lines. 

If the Government’s Complaint and 
Competitive Impact Statement 
purported to remedy ‘‘only a small 
portion of the competitive injury caused 
to the Local Private Line market,” at 
least the documents would be internally 
consistent. But the Final Judgment 
remedy addresses only certain “2 to 1” 
loop situations, while the Complaint 
and Competitive Impact Statement 
claim to “eliminate” the anticompetitive 
effects of the acquisitions on Local 
Private Lines—claims that are not only 
inconsistent with the Proposed Final 
Judgment, but also with the data 
gathered by the Government’s 
investigation. 

The Government’s failure to address 


- anything other than “2 to 1” situations, 


while at the same time claiming to 
“eliminate” the anticompetitive aspects 
of the acquisitions, runs afoul of the 
2004 Tunney Act amendments. 
Moreover, the Government’s actions in 
these cases are a marked departure from 
long-established Antitrust Division 
practices. Remedying only ‘2 to 1” 


situations prevents only “mergers to 
monopoly.” The Final Judgment remedy 
does not prevent the competitive injury 
caused by lessening competition (‘‘4 to 
3” or “3 to 2”’) in highly concentrated 
but not monopoly situations. For 
decades, there have been those who 
have argued that only “merger to 
monopoly” situations should be 
remedied by the Antitrust Division, but 
the Division for the entire period of 
time, on the basis of sound economics, 
has adopted both written Guidelines 
and consistent practices that recognize 
the competitive injury caused by 
reducing competition—even if the 
reduction is not the elimination of all 
but a single vendor. Yet the Government 
in this case does an about-face and 
precludes only “merger to monopoly,” 
without any public discussion of this 
most significant departure from 
established and documented 
procedures. 

Furthermore, AT&T and MCI are the ~ 
most significant and effective 
competitors to the acquiring companies. 
See Complaint 417. As the Government 
has long recognized, acquisitions that 
eliminate the most formidable 
competitors, leaving only less effective 
or ineffective competition, are 
anticompetitive and must be remedied. 
Yet in this case the Government 
assumes that the carrier purchasing the 
divested assets from the merging 
companies will be an effective 
competitive substitute for AT&T or MCI 
merely because the purchasing carrier 
has a “viable, ongoing 
telecommunication business.” Proposed 
Final Judgment § IV H. Given that AT&T 
and MCI are the most significant 


- competitors for SBC and Verizon, there 


is no basis for the assumption that any 
acquiring carrier will be even a remotely 
effective competitor. All competitors are 
not equally effective; merely giving 
customers a second choice does not 
mean that the second choice is 
meaningful. The Government’s prior 
practice recognized these facts, but the 
current proposal is to the contrary. 

Finally, and most significantly, the 
proposed remedy denies widely 
accepted principles of network 
economics that the Government has 
long recognized in its Guidelines and 
practices. AT&T and MCI were the most 
effective competitors of the acquiring 
companies because of the breadth of the 
AT&T and MCI networks and the 
robustness of their customer base in 
terms of network traffic. It was these 
factors, not the presence of AT&T or 
MCI on a particular loop circuit, that 
made those companies effective 
competitors. These factors enabled 
AT&T and MCI to offer loop and 
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transport circuits to wholesale 
purchasers at lower prices than other 


carriers. The fact that a “‘viable, ongoing © 


telecommunications business”’ will 
purchase divested lines does not in any 
sense mean that those lines will be 
offered to the wholesale market at the © 
same low prices at which AT&T and 
MCI sold the lines. 
Given that the acquiring company is 

certain to be significantly smaller than 
AT&T or MCI (as the Complaint 
indicates at 17), the only rational 
inference is that the prices for the lines 

will go up and competition will be 
damaged, even if two carriers present 
choices on ever loop circuit. Of course, 
this conclusion does not merely rest on 
rational inferences or even on the 
allegations in the Complaint. Data 
gathered by the Government during its 
investigation demonstrate that AT&T 
and MCI were far and away the low 
price sellers for Local Private Lines at 
wholesale, and the prices for such lines. 
will increase enormously in the future. 
The Government’s proposal does not 
remedy those facts; it does not even 
address them. 


_A Truly Effective Remedy Will Produce 
No Loss in Efficiency 


The Complaints correctly state that 
AT&T’s local networks (every single 
loop and transport circuit in every 
metropolitan area) are wholly redundant 
with those of SBC. Complaint 7411, 12- 
17. MCI’s local networks (every single 
loop and transport circuit in every 
metropolitan area) are wholly redundant 
with those of Verizon. Even the most 
modest effective remedy would include 
the divestiture of all of the redundant 
loop and transport circuits Such a 
divestiture might at least enable the 
acquiring carrier to offer a significant 
competitive alternative to the merged 
corporations. 

Even assuming that the mergers 
produce some efficiencies by combining 
the local networks of SBC and Verizon 
with the long-distance networks of 
AT&T and MCI, a divestiture of all 
redundant local assets would not 

interfere at all with the realization of the 
_ Claimed efficiencies. It would, on the 
other hand, produce a viable competitor 
for local traffic without sacrificing any 
benefit the mergers allegedly produce. 
To make the divestitures 
competitively effective, the Government 
should enable any customer under ‘an 
old contract to the merging companies 
to solicit and accept new, post- 
divestiture competitive offers. 
Otherwise, the divestitures will not - 
provide any benefits to existing 
customers of the merging companies. . 


And, as both an interim step and a 
more complete remedy if the 
Government is not going to require any 
meaningful divestitures, the 
Government should, at a minimum, 
expressly prohibit the merged 
companies from raising prices to 
anticompetitive levels in the wholesale 
market for Local Private Line services. 
This is a remedy recently adopted by 
the Commonwealth of Virginia’s State 
Corporation Commission in response to 
public protests and concerns regarding 
the impact of the loss of an 
“independent MCI” on the provision of 
local services to mid-sized business 
customers in Virginia. See Order 
Granting Approval, Virginia State 
Corporation Commission, Oct. 6, 2006, 
at 27. 

Following a thorough staff 
investigation, public hearings and 
written submissions, the Virginia 
Corporation Commission required MCI, 
post-merger, to continue to offer ; 
wholesale customers in Virginia private 
line loop and transport facilities “‘at pre- 
merger terms and conditions and at 
prices that do not exceed pre-merger 
rates.”’ Id. The Commission made this 
order applicable to both “existing and 
future wholesale customers of MCI in 
Virginia” thereby preserving a 
wholesale market for Local Private Lines 
in Virginia at competitive rates. Id. at 
27. The order is to remain in effect until 
the loss of MCI as a competitor will no 
longer raise rates on Local Private Lines 
to an anticompetitive level: Id’ 

This remedy is currently in effect in 
Virginia and must be obeyed by the 
merging companies. Extending the 
remedy nationwide would in no way 
prevent the merging parties from fully 
exploiting any efficiencies the merger 
might produce. However, a nationwide 
remedy of this type would prevent the 
merged companies from gouging their 
wholesale customers with higher than | 
competitive rates. Unless the merged 
companies have the intention to raise 
prices post-merger, it is difficult to see 
any objection to this remedy. 


Conclusion 


The whole point of a divestiture 
remedy is to permit a free market 
solution (after the divestiture) to resolve 
the concentration issues created by the . 


‘merger. But the divestiture remedy 


13 The FCC provided price protection to existing 
customers under contract with the merging parties 
for a short period of time after the mergers. But the 
FCC remedy does not preserve a competitive 
wholesale market. Rather, by only protecting 
existing contracts and not bids to new customers, 
the FCC simply pgstponed the date at which the 


. merging parties wa be able to raise their customer’s 


prices. 


proposed by the Government has no 
hope of achieving that result. At a 
minimum, facilities need to be divested 
in operating units over wide areas, 
probably nationwide, and at the very 
least regionwide, to enable the 


_ competitive carrier acquiring the assets 


to have even a reasonable chance to 
replacing the competitive pricing from 
MCI and AT&T lost by the acquisitions. 
And the wholesale market needs to be 
protected with interim pricing 
provisions while these divestitures 
become competitively effective. 


From the perspective of remedies, the 
acquisitions now before the Courts bear 
a strong resemblance to the 
Government’s controversial clearance of 
Thomson’s acquisition of West 
Publishing Company a decade ago. 
There, as here, the greatest concern was 
that the acquisition would put the two 
principal competing systems (here, the 
competing local networks) under 
common ownership. There, as here, 
counsel for the merging companies 
argued for piecemeal divestiture 
properties, rather than something more 
substantial. 


In the West deal, the Government 
adopted the approach sought by the 
merging companies, requiring 
divestiture of piecemeal properties, 
rather than a comprehensive set of 


- properties that could be used in the 


marketplace to actually produce 
competitive benefits. The result, in 
terms of antitrust enforcement, was a 
wholly ineffective remedy. See, e.g., 
John E. Morris, How the West Was Won, 
The American Lawyer, September 1996. 
The District Court ultimately approved 
the remedy with modifications, but 
under the constraint of the Court of 
Appeals authority subsequently 
repudiated by Congress. See United 
States v. Thomson Corp. and West 
Publishing Co., 949 F. Supp. 907 (D.D.C. 
1996). 


The American Lawyer characterized 
the West Settlement process as a 
“microanalysis of competition” in 
which the Government became 
“obsessed with the competing seedlings 
and overlooked how the giants of the 
forest can block out the light,” 
attributing this result to the actions of 
Thomson’s lawyers in deftly 
maneuvering the merger through the 
government review process.” 


In the years following the 
consummation of the West acquisition, 
prices to customers rose dramatically, 
just as critics predicted, producing 
further criticism of the Division’s 
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decision.!* And when it came to light 
that the Division’s clearance of the deal 
coincided with extensive political 
maneuvering, criticism reached both the 
largest mass circulation media‘ and 

' even the most prestigious legal 
publications. See, e.g., Mark Hansen, A 
Question of Influence, 83 American Bar 
Association Journal 36, June 1997. 

There is much in the current situation 
to suggest precisely these concerns— 
the very concerns voiced by Congress is 
overruling the District of Columbia 
Circuit in 2004—“‘political pressure to 
enter into a ‘sweetheart settlement.’”’ 1© 
Department of Justice clearance of these 
telecommunication acquisitions 
followed extensive lobbying by the 
merging companies of both the 
Administration and Congress. Indeed, 
the acquisitions were brought to a head 
and cleared by the Antitrust Divisions at 
a time when there was not a confirmed 
head of that group—when the 
Administration’s designated Assistant 
Attorney General was awaiting 
confirmation and was subsequently 
‘under Senatorial because, 
according to the press, of his more 
serious enforcement mentality. 

There is no reason to repeat the 
problems of West/Thomson. Remedial 
relief can be achieved in these cases 
with minimum disruption and 
inconvenience to either the merging 
companies or business customers. 


Attachment 2—Comments of COMPTEL 


Pursuant to the Antitrust Procedures 
and Penalties Act (i.e., the “Tunney 
Act”), COMPTEL hereby files these 
comments explaining why the Proposed 
Amended Final Judgments (PAF]s or 
_ resolving simultaneous 
Complaints filed by the United States to 
prevent the acquisition of AT&T\Corp. 
by SBC Communications Inc., and the 
acquisition of MCI, Inc. by Verizon 


Communications, Inc. do not replace the’ 


competition lost from the elimination of 
AT&T and MCI as the two most 
significant competitors to SBC and 
Verizon.? Because the PAF]Js do not 


14 See,-e.g., Susan M. Ryan, Cost Inflation by Page 
Reductions, 14 The Bottom Line: Managing Library 
Finances, No. 1, at pp. 6-11 (2001); Douglas 
McCollam, Volumes Are Giving Way to Velocity, 25 
National Law Journal, No. 46 at S1, July 14, 2003. 

15 See, e.g., Brooks Jackson, Moving Money 
Through State Capitals, CNN, April 11, 1997; 
http://www.cnn.com/ALLPOLITICS/1997/04/ 
11Jackson/; Viveca Novak and Michael Weisskopf, 
The http://www.cnn.com/ALLPOLITICS/1997/04/ 
14/time/novak.html: Mark Hansen, A Question of 
Influence, 83 A.B.A.J. 36, June 1997. 

16 150 Cong. Rec. § 3617, supra. 

115 U.S.C. 16(b)-(e). 

2 Although AT&T and SBC are now known as 
AT&T (while Verizon retained its name after its 
acquisition of MCI), we refer to each by their pre- 


address the harm alleged by the DOJ in 
the Complaints, entry of the PAFJs is 
not in the public interest. Therefore, 
absent significant amendment of the 
PAFJs, the Court will have no option but 
to reject the PAFJs as filed. The DOJ has 
the ability to recognize the deficiencies 
in the PAFJs at this stage of the 
proceedings. These comments are 
intended to elucidate the short-comings 
of the PAFJs and facilitate a more 
appropriate “divestiture.” COMPTEL’s 
members are the primary remaining © 
customers and competitors of the 
surviving entities of the respective 
mergers, and, therefore, have a strong 
interest in securing appropriate 
divestiture relief. 


Introduction 


The simultaneous acquisition of the 
nation’s largest local competitors by the 
two largest incumbent providers should 
have initiated one of the nation’s most 
extensive antitrust inquiries. Instead, as 
COMPTEL explains below, the DOJ has 
failed to fully recognize the 
anticompetitive effects of the merger in 
the single product market for which it 
has chosen to bring suit—the market for 
dedicated intra-city transmission 


_ services, typically referred to as 


“Special Access” or ‘‘Local Private 
Line”—and has devised a remedy that 
directly conflicts with, and falls 
woefully short of, the basic tenants of its 
own Merger Remedy Guidelines and the 
mandates of Supreme Court precedent 
to restore competition to the level prior 
to the merger. 

The Tunney Act governing this 
proceeding was adopted to ensure that 
the settlements of civil antitrust suits by 
the Department of Justice are in the 
public interest. Congress specifically - 
amended the Tunney Act in 2004 to 
emphasize that it expected an 
independent judiciary to oversee 
proposed settlements to ensure that the 
needs of the American consumer were 
met. Implementing Congress’ 
unequivocal reaffirmation of the Tunney 
Act's requirement of independent 
judicial scrutiny is critical in the review 
of these simultaneous—and 
competitively interrelated—mergers that 
will reconcentrate the 
telecommunications market to a level 
unseen since the AT&T divesture just 
over twenty years ago. By permitting 
these mergers to occur with minimal or 
no modifications to the PAFJs, the DOJ 
is effectively reversing that historic 
divestiture. As he implemented the 
Tunney Act in that original AT&T case, 
Judge Greene admonished that: 


merger names in these comments fanless otherwise 
indicated) to avoid confusion. 


[i]t does not follow * * * that courts must 
unquestionably accept a proffered decree as 
long as it somehow, and however 
inadequately, deals with the antitrust and 
other public policy problems implicated in 
the lawsuit. To do so would be to revert to 
the “rubber stamp” role which was at the 
crux of the congressional concerns when the 
Tunney Act became law. 


U.S. v. American Telephone and 
Telegraph, 552 F.Supp. 131, 151 (D.D.C. 
1982), aff'd sub nom., Maryland v. U.S., 
460 U.S. 10017 (1983). 

In the comments that follow, 
COMPTEL explains that the proposed 
settlements of these mergers blindly 


. ignore both the DOJ’s Merger Guidelines 


and Merger Remedy Guidelines. In 
order to demonstrate that the proposed 
settlements serve the public interest, the 
DOJ must present a clear and 
compelling explanation as to how its | 
proposed remedies have any hope of 
restoring the competition that will be 
lost by these dominant firms each 
acquiring their largest competitive 
rivals. The remedies crafted by the DOJ 
are not sufficient to restore competitive 
conditions the merger would remove; 
they do not promote competition (but 
they do protect the largest, post-merger 
“competitors,” SBC and Verizon); and 
they lack sufficient clarity and 
specificity to be enforceable. As 


* currently crafted, the proposed consent 


decrees are not in the public interest. 
II. Summary of Complaint 


Any conventional antitrust analysis 
begins by defining the relevant product 
and geographic markets. In its 
complaints here, however, the DOJ 
adopts a clear definition of only the 
product market, while dismissing the 
importance of correctly establishing the 
geographic market. As COMPTEL 
explains, the DOJ’s failure to identify 
the relevant geographic market is one of 
the reasons that its proposed remedy 
cannot plausibly be expected to restore 
competition to pre-merger levels. 


A. The Product Markets 


The Government defines two product 
markets: (1) ‘“‘Local Private Lines’’-(more 
commonly referred to as “special 
access’’), and (2) the retail voice and 
data telecommunications services that 
rely on Local Private Lines. Complaint 
at 419. The DOJ describes ‘“‘Local 


_ Private Lines” as dedicated, point-to- 


point circuits offered over copper and/ 
or fiber optic transmission facilities 
(copper or fiber wires), and notes that 
the Bell monopolies use the term 

“special access” to refer to this product 
market. Complaint at 


3 The term “special access” is a byproduct of the 
initial AT&T divestiture. The basic structure of the 
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For the first product market—Local 
Private Lines or Special Access +—the 
DOJ provides some description of the 
competition foreclosed by the merger. 
The Complaint against SBC and AT&T, 
for example, notes that SBC dominates» 
this market with $4.4 billion in sales in 
2004, as compared to AT&T’s local 
private line revenues (as one of SBC’s 
largest competitors) of $0.09 billion in 
the SBC region. Complaint at 7 20.5 The 
Complaint does not indicate what 
portion of SBC’s $4.4 billion in sales are 
to AT&T—indeed, the complaint does 
not even acknowledge that two of the 
largest purchasers of special access are 
the acquired firms—or whether any of 
these circuits are then combined with | 
AT&T’s own facilities and resold to 
other carriers or business consumers. 
However, it is certain that these sales 


are significant in size ® and competitive © 


implication.” 


Modified Final Judgment (MFJ) implementing the 
AT&T divestiture was the structural separation of 
AT&T’s intercity long distance operations from its 
local exchange operations. In order for AT&T and 
other long distance carriers to meet the specialized 


needs of very large business customers, they would . 


need to lease local transmission facilities from the 
divested Bell Operating Companies (such as 
Verizon and SBC) to connect to large users. These 
connections were referred to as “special access” 
because they were used to connect specific, 
individual business customers to the long distance 
carrier’s network apd were designed to be used 
where the customer had large volumes of data and/ 
or voice traffic. 

' 4 As the DOJ notes, Verizon and SBC generally 
use the term “‘special access” to refer to Local 
Private Lines. Complaint at 413. This term is more 
commonly used by the industry because the’ 
principal use of such facilities is a wholesale input 
to another carrier that provides retail service to the 
customer. (While some business customers 
purchase Local Private Line services, the primary 
customers for Local Private Line are other carriers. 
Complaint at 423.) Because the term “special 
access”’ better captures the predominant use of such 
facilities, and because it is term more commonly 
used by the industry, COMPTEL will generally use 
the term in these comments in place of the DOJ’s 
“Local Private Line” nomenclature. 

5 Similar allegations are made against Verizon 
and MCI. 

6 While we do not know with specificity the 
actual dollar volume of AT&T’s purchases of SBC 
special access, we do know that they have a 
minimum commitment level of $765 million in 
special access purchases form SBC. See AT&T ex 
parte at 5, filed with the Federal Communications 
Commission in RM—10593 November 9, 2004. A 
copy of AT&T’s submission is attached as Appendix 
A. 


7COMPTEL explains later in these comments that 
the proposed merger creates a unique 
interrelationship between Verizon and SBC. By 
acquiring the special access contracts of AT&T and 
MCI (the largest purchasers of special access), 
Verizon and SBC will become one of each other’s 
largest competitors and customers. Because both 
Verizon and SBC must rely heavily on inputs (i.e., 
special access) acquired from one another to 
compete with each other, both carriers have built- 
in supply mechanisms that monitor the competitive 
output of the other, providing a very real danger of 
coordinated pricing. In addition, special access 
contracts have volume-discounted pricing 


. analysis. 


-The Complaint further explains that 
one ‘“‘element’’ of Local Private Line 
service is the so-called “loop” or ‘“‘last 
mile” which is the portion of copper— 
more likely, fiber—that provides the 
dedicated connection from one part of 
the network to the end-user’s building. 
Complaint at 7 12. What is not 
explained in the Complaint is that there 
are other elements of special access 
service that must typically be purchased 
in order for the special access line to be 
commercially useful. The other 


_ principal element of special access 


service is “transport.”’ Transport is the 

transmission component typically used 
to collect “loop” traffic at one point on 
the network and transport that traffic to 
another point on the carrier’s network.® 


The second product market that the 
Government alleges will be harmed as 
the result of this merger is the market 
for retail voice and data 


‘telecommunications services that rely 


on special access. The DOJ provides no 
discussion as tot he value of this market, 
or the relative market shares of the 
relevant firms within the territories © 
served by SBC and Verizon. This 
fundamental failure in analysis makes 
an appropriate Tunney Act public 
interest determination very difficult, if 
not impossible. While the DOJ makes no 
effort at all to describe the size of this 
market, it is clearly substantial.? Thus, 
restoring competition lost as the result 


_of the elimination of such a significant 


competitor would likely demand a 
significant divestiture of a cognizable 
business unit. It is not surprising that 
the DOJ chose not to provide any 
specifics on this product market, given 


schedules that discourage each firm from using 
competitive input suppliers even when they are 
available. Notably, the DOJ’s competitive analysis 
completely ignores the competitive symbiosis 
between SBC and Verizon that the mergers will 
create. 

8 For example, acarrier might use a loop- 
transport-loop service connecting Georgetown 


_ University’s Law School on Capitol Hill with its 


main campus in Georgetown (2 “end points” with 
transport in the middle). Alternatively, a wireline 
carrier might provide only transport (i.e., no loops 
to a retail customer) between a cell site tower and. 
a mobile telephone switching center. 

°For instance, AT&T earned $22.6 billion in 
busiriess revenue in 2004. The fact that 
approximately of the nation’s total access lines 
are in the territory served by SBC suggests that the 
value of retail voice and data communications that 
rely on private lines provided by AT&T are worth 
approximately $7 billion. SBC’s retail business 
revenues from voice and data communications are 


~ likely tobe equally as large as AT&T’s. Commenters 


should not, however, have to estimate this 
information. It needs to be provided by DOJ to 
permit an appropriate review of the PAFJs. The 
Verizon/MCI PAF] is equally deficient in providing 
necessary data to perform a meaningful competitive 


the extremely limited value of the 
‘‘divestitures’’ the decree proposes. 


B. The Geographic Market 


Despite its analytical significance, the 
DOJ fails to clearly identify the relevant 
geographic market for special access 
(and the retail services that rely upon 
it). Rather, the DOJ merely notes that the 
relevant geographic markets for both 


- product markets are ‘“‘no broader than 


each metropolitan area and no more 
narrow than each individual building.” 
Complaint at 4] 24. Importantly, as 
COMPTEL explains below, the DOJ’s 
analysis ignores the significance of 
regionwide contracting strategies in its 
analysis of geographic markets entirely, 
and has designed a building-specific 
remedy approach without offering any 
convincing explanation as to why a 
building-specific market definition is 
preferred to its metropolitan area 
alternative. 

To begin, focusing ‘ ‘solely on demand 
substitution factors—i.e. possible 
consumer responses” !°—within the 
reality of the special access/Local 
Private Line market, it is difficult to 
understand how the DOJ could define a 
geographic market as narrowly as an 
individual building. As an initial 
matter, the only customers for whom 
this could be true would be customers 
whose demand was individually large 
enough to stimulate alternative entry,"? 
but whose total demand was sufficiently 
concentrated in that specific building 
for it to be willing to contract for service 


‘in that individual building alone.?2 Yet, 


the DOJ has made no allegation that SBC 
(or Verizon) pre-merger, or post-merger, 
engage in building specific price 


10 Merger Guidelines, Section 1.0. 

11 AT&T has previously explained that it would 
need over 2,016 voice grade lines (which is the 
voice grade equivalent of a small fiber-system 
known as an OC-3—in an individual location in 
order to justify building facilities into that location. 
AT&T Petition for Rulemaking To Reform 
Regulation of Incumbent Local Exchange Carrier 
Rates For Interstate Special Access Services, Reply 
Declaration of Janusz A. Ordover & Robert D. Willig 
on Behalf of AT&T Corp. at 4 29, filed with the 
Federal Communications Commission in RM—10593 
on January 23, 2003. 

12Most customers do not typically contract for 
special access-based services on a building-by- - 
building basis. Rather, as SBC has explained to the 
FCC, “the overwhelming majority of special access 
circuits are purchased by customers that bargain for 
substantial term, volume, and overlay discounts.” 
SBC Reply Comments at 26, filed with the Federal 
Communications Commission in the Matter of 
Special Access Rates For Price-Cap Local Exchange 
Carriers, WC Docket No. 05-25 on July 29, 2005 
(internal citations omitted). Moreover, [t]hese 
contract tariffs vary in their scope, covering a single 
MSA, multiple MSAs, or SBC’s entire service 
territory.” SBC Comments at 53 n.176 filed with the 
Federal Communications Commission in In the 
Matter of Special Access Rates For Price-Cap LEGs, 
WC Docket No. 05-25 on June 13, 2005. 
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discrimination.13 Nor is COMPTEL 
aware of any evidence that would 
support a geographic market definition 
that narrow and the Competitive Impact 
Statement filed with the PAFJs does not 
provide any such evidence. Indeed, in 
COMPTEL’s experience, the fact that 
Verizon and SBC offer special access 
service on state or regionwide volume 
discount schedules suggests that it is 
more likely that the appropriate 
geographic market is actually broader 
than the metropolitan area alleged by 
the DOJ (and cannot plausibly be 
considered to be as small as an 
individual building).1* As explained by 
former DOJ and FCC chief economist 
Joseph Farrell: 


15. Lunderstand that, today, SBC’s pricing 
does not fully respond to such granular 
competitive conditions, building by building, 
and that SBC is content to price well above 
* CAPs [Competitive Access Providers] where 
it does face CAP competition and offers 
substantial discounts in return for region- 
wide commitments to give SBC not simply a. 
large amount of business but a large share of 
the carrier’s business. 

16. Such a pricing practice links special 
access pricing in different buildings, and— 
while it persists—argues for a region-wide 
market definition because (as I explain 
below) it can make region-wide 
concentration a more important. determinant 
of competitive behavior and overall pricing 
than concentration and entry possibilities 
specific to a building or route.?5 


C. Anticompetitive Effect 
In two brief paragraphs, the DOJ 
posits that the primary anticompetitive 
effects of the two largest local Bell 
monopolies acquiring their two largest 
competitors will be felt in those few 
_-buildings where the number of carriers 
serving the buildings with their own 
fiber or copper transmission facilities 
will decline from two to one. The DOJ 
explains that even though other 
competitors might still be able to resell 
private lines from SBC, these 


13 Normally, the DOJ would only define 
geographic markets this narrowly if a “hypothetical 
monopolist” could identify and price differently to 
buyers in these buildings. See Merger Guidelines, 
Section 1.22 “Geographic Market Definition in the 
Presence of Price Discrimination.” : 

14 Although the correct geographic market 
definition is probably the entire SBC or Verizon 
region, for purposes of this filing, COMPTEL will 
adopt the largest geographic market asserted by the 
DOJ in its Complaint (the metropolitan area) when 
evaluating the adequacy of the DOJ’s remedy. 
Complaint at ¥ 24. 

15 Statement of Joseph Farrell attached to the 
Opposition of Global Crossing filed with the 
Federal Communications Commission in In the 
Matter of SBC/AT&T Merger, WC Docket No. 05- 
65 on April 25, 2005. For the convenience of the 
DOJ, COMPTEL includes Professor Farrell’s 
observations regarding the proper geographic 
market definition. A copy of the Statement is 
attached hereto as Appendix B. 


competitors would not be as effective at 
constraining the post-merger firm’s 
prices to customers, because the merged » 
firm will control the price of a critical 
input. Complaint at 7 25. According to 
the Complaint, this anticompetitive 
effect (reduced competition in a limited 
number of buildings) will not be limited 
to the market for “raw” special access 
service (unadorned transmission 
services), but will also distort prices in 
the market for “finished” 
telecommunications services (i.e., 
switched voice or managed data/ 
Internet service) that use private lines as 
a critical input. Complaint at 4 26. As 
we discuss below, however, the PAFJs 
not only do not remedy this 
anticompetitive effect, but rather may 
actually exasperate it. 

The Merger Guidelines are primarily 
concerned with entry from the 
perspective of whether it is reasonable 
to expect that a post-merger, unilateral 
increase in price would be met with 
entry that is timely enough, reasonably 
likely, and on a sufficient scale to defeat 
the hypothetical price increase. In the 
Complaints, the DOJ states that other 
carriers are unlikely to replicate AT&T’s 
last mile connections into the few 
buildings for which the merged firm has 
consented to make unused capacity 
available. The DOJ explains that carriers 
decide whether to build last mile 
facilities based on several factors: 

a. The proximity of the building to the 
CLEC’s existing network 
interconnection points; 

b. The capacity required at the 
customer’s location (and thus the 
revenue opportunity); 

c. The availability of capital; 

d. The existence of physical barriers, 
such as rivers and railbeds, between 
the CLEC’s network and the 
customer’s location;and 

e. The ease or difficulty of securin: 
the necessary consent from building 
owners and municipal officials. 

Complaint at { 27. COMPTEL does not 
disagree that the point listed above are 
barriers to entry; nor does COMPTEL. 
disagree that entry—by either the last 
mile or transport facilities—would not 
be sufficient or sufficiently timely to 
defeat a post-merger increase in price. 

However, COMPTEL must point out 
that the entry barriers the DOJ identifies 


' are by no means exhaustive. It is well 


recognized that dedicated, high-capacity 
telecommunications networks are 
characterized by substantial economies 
of scale and scope.?® Moreover, the 


16 In one of the early antitrust cases, this Court 
determined with respect to the local private line 
service offered by AT&T pre-divestiture, ‘‘that there 
are three reasons for defendants having achieved . 


“sunk” aspect of the high capital costs 
that are characteristic of competitive 
fiber deployment are additional entry 


barriers.1?7 


Importantly, however, these and the 
other barriers the DOJ identifies are 
similar for all transmission facilities, 
regardless of whether they are ‘“‘loops”’ 


~ or “transport;” and the inability of entry 


to defeat a post-merger price increase in 
the metropolitan area is just as much 
(actually more) of a danger than the 
threat of building-specific price 


such clear economies of scale. First, as defendants’ 
witnesses explained, higher levels of demand allow 
efficient use of high-capacity facilities and 
technologies which provide transmission service at 
progressively lower unit costs. Second, the process 
by which the network is configured allows for the 
fullest utilization of these high-capacity, low-cost 
facilities. Finally, defendants supply the entire 
spectrum of communications services, and through 
the networking principle, demand for all those 
services is concentrated or pooled so that it can be 
transmitted and switched over the same facilities. 
This last phenomenon is referred to by economists, 
as “‘economies of scope’’. Economies of scope exist 
when it is cheaper to produce two or more goods 
or services together than to produce each one 
separately. Southern Pac. Communications Co. v. 
American Tel. & Tel. Co., 556 F. Supp. 825, 861— 
862 (D. D.C. 1982). As notes above, with SBC’s 
acquisition of AT&T, the pre-divestiture AT&T has 
been substantially reconstituted. Furthermore, the 
FCC has found that “Scale economies, particularly 
when combined with sunk costs and first-mover 
advantages * * * can pose a powerful barrier to 
entry. If entrants are likely to achieve substantially 
small levels of sales than the incumbent, then with 
scale economies their average costs will be higher 
than those of the incumbent, putting them at a 
potentially significant costs disadvantage to the 
incumbent. Profitable entry may not be possible if 
retail prices are close to the incumbent's average 
costs. The greater the extent and size of the scale 
economies throughout the range of likely demand, 
the higher the barrier they pose.” In the Matter of 


Review of the Section 251 Unbundling Obligations 


of Incumbent Local Exchange Carriers, Report and 
Order on Remand, 18 FCC Red. 16978 at 4 87 
(2003), vacated in part (on other grounds), aff'd in 
part and remanded sub nom. United States Telecom 
Association v. Federal Communications 
Commission, 359 F.3d 554 (D.C. Cir. 2004), cert. 
den. sub nom. AT&T Corporation v. United States . 
Telecom Association, 125 S. Ct. 316 (2004). 

17 The existence of high, or proportionately high, 
sink costs is generally recognized as a barrier to 
entry. See, e.g., Larson, An Economic Guide to 
Competitive Standards in Telecommunications 
Regulation, I CommLaw Conspectus 31, 52 (January 
2000) (“if entry requires the incurrence of capital 
costs, and a ‘high’ proportion of these are sunk costs 
for entrants, then entry barriers exist.” (c.f., Bolton, 
Brodley, and Riordan, Predatory Pricing: Strategic 
Theory and Legal Policy, 88 Geo. L.J. 2239, 2265 
(August, 2000) (‘if challenged by new entry, the 
incumbent will rationally disregard such [sunk] 
costs in its pricing decisions rather than lose the 
business. The entrant * * * must now incur such 
costs, and therefore faces risk of underpricing by an 
incumbent with sunk costs, Thus, as a result, sunk 
costs may act as an entry barrier, giving the 
incumbent the ability to raise price above the 
competitive level.”’) The FCC has specifically found 
that “[s]unk costs, particularly when combined 
with scale economies, can pose a formidable barrier 
to entry.” In the Matter of Review of the Section 251 
Unbundling Obligations of Incumbent Local 
Exchange Carriers, Report and Order on Remand, 18 
FCC Red. 16978 at 4 88. 
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increases. (As COMPTEL has explained, 
‘the DOJ has not offered any evidence 
that building-specific pricing by SBC 
and Verizon is the norm). Consequently, 
- while the DOJ has recognized that the 

_ conditions for post-merger price 
increases are present, it has failed to 
fashion any reasonable remedy that 
would prevent such increases from 
occurring. 


Ill. The Proposed Divestitures Will Not 
Restore Competition 

The formal policy guidance to the 
Antitrust Division regarding merger 
remedies is contained in the Antitrust 
Division Policy Guide to Merger 
Remedies [‘‘Merger Remedy Guide’’].1* 
In this policy statement, the Antitrust 


Division sets forth broad principles that 


it claims will guide its decisions to seek 
remedies to offset potential harms to 
competition resulting from mergers. A 
controlling policy principle is that 
“restoring competition is the ‘key to the 
whole question of antitrust remedy.’”’ 19 

Importantly, the goal of restoring 
competition is not a policy choice made 
by the DOJ. Rather, it follows from the 
guidance provided by the Supreme 
Court that ‘‘relief in an antitrust case 
must be efffective to redress the — 
violations and ‘to restore competition’ 
{and that] * * * [clomplete divestiture 
is particularly appropriate where asset 
or stock acquisitions violate the 
antitrust laws.”’ Ford Motor Co. v. 
United States, 405 U.S. 562, 573 (1972); 
accord United States v. E.I. du Porite de 
Nemours & Co., 366 U.S. 316, 331 
_ (1961); California v. American Stores 

Co., 495 U.S. 271, 280-81 (1980). 

The DOJ has followed this policy and 
precedent time and time again in 


’ divestitures across various industries 


including telecommunications. In 
previous telecommunications mergers 
in which the-DOJ has negotiated 
remedies, the divested assets included 
not just network infrastructure, but also 
customer contracts, business and 
customer records and information, 
customer lists, accounts, leases, patents, 
licenses, and operational support 
systems—in essence complete operating 
businesses. For example, in U.S. v. 
Cingular Wireless Corp. et al., DOJ 
required the divesture of AT&T 
Wireless’s entire mobile wireless 
business in the identified geographic 
markets to prevent the substantial _ 
lessening of competition for mobile 
wireless services. See U.S. v. Cingular 


18 Antitrust Division Policy Guide to Merger 
Remedies, U.S. Department of Justice, Antitrust 
Division, October 2004. Available at http:// 
www.usdoj.gov/atr/public/guidelines/205108.htm 

19 Id., citing United States v. E.I. du Pont de. 
Nemours & Co., 366 U.S. 316, 326 (1961), 


~ 


Wireless Corp. et al., No. 1:04CV01850, 
Proposed Final Judgment (D.D.C. 
November 3, 2004). Similarly, in U.S. v. 
WorldCom, Inc. and Intermedia 
Communications, DOJ required 
WorldCom to divest all Intermedia 
assets, except for the voting interest in 
Digex, as an ongoing, viable business to 
prevent the substantial lessening of 
competition in the market for Tier 1 
Internet backbone services. Again, the 
required divestiture included customer 
contraets, operational support systems 
and each of the aforementioned assets 
among a host of others. U.S. v. 
WorldCom, Inc. and Intermedia - 
Communications, No. 1:00CV02789, 
Proposed Final Judgment (D.D.C. © 
November 17, 2000). See also U.S. v. 
SBC Communications Inc. and 
Ameritech Corp., No. 99-0715, 
Proposed Final Judgment (D.D.C. March 
23, 1999). (DOJ required divestiture of 
an entire business including the assets 
listed above). Most recently, only one 
year prior to the present mergers being 
field with the DOJ, the DOJ was 
perfectly willing to follow its own 
counsel in the case of Qwest—another 
large incumbent local exchange carrier, 
but substantially smaller than either 
SBC or Verizon—seeking to acquire 
Allegiance Telecom in a bankruptcy 
proceeding. There, the-DOJ signed a 
consent decree with Qwest that required 
Qwest to entirely divest itself of all of 
Allegiance’s in-region business.?° 

A key question underlying the DOJ’s 
approach here is simply ‘‘what 
happened?” Why is the guidance of its 
Merger and Remedy Guidelines— 
guidance to which the DOJ has 
consistently adhered in merger after 
merger, involving firms far smaller than 
those being combined here—no longer 
relevant to its analysis? 21 As we explain 
below, the divestitures required under 
the proposed final judgments cannot 
plausibly restore the competition lost by 
the simultaneous acquisition of the 
nation’s two largest competitors by the 


20 Ultimately, Qwest was out-bid in a bankruptcy 
auction by XO Communications and the consent 
decree was not filed. The proposed consent decree 
is provided here as Appendix C to illustrate a 
divestiture approach more consistent with the 
public interest than that to which the DOJ has 
acquiesced here. 

21 COMPTEL is not so naive as to believe that the 
massive size of the merged entities in these 
proceedings is necessarily unrelated to the 
Government’s approach. Mergers concentrate 
political capital in a manner comparable to their 
amalgamation of economic power—a fact Senator 
Tunney well recognized “[iJncreasing concentration 
of economic power, such as occurred in the flood 
of conglomerate mergers, carries with it a very 
tangible threat of concentration of political power. 
Put simply, the bigger the company, the greater the 
leverage it has in Washington.” 119 Cong. Rec. 3451 
(Feb. 6, 1973). 


nation’s two largest incumbents, much 
less do the divestitures even hint at. 
addressing the heightened threat of 
coordinated pricing resulting from SBC 
and Verizon becoming each other’s 
largest customer and competitor. 

he DOJ’s Merger Remedy Guide 
makes clear that the preferred course to 
restore competition is to divest 
sufficient assets to replace the 
competition lost by the merger, 
recognizing that such divestitures will 
likely require more than mere physical 
assets: 


Divestiture must contain at least the 


- minimal set of assets necessary to ensure the 


efficient current and future production and 
distribution of the relevant product and 
thereby replace the competition lost through 
the merger. The Division favors the 
divestiture of an existing business entity that 
has already demonstrated is ability to 
compete in the relevant market. An existing 
business entity should possess not only all 
the physical assets, but also the personnel, 
customer lists, information systems, 
intangible assets, and management 
infrastructure necessary for the efficient 
production and distribution of the relevant 
product.22 

The goal of a divestiture is to ensure that 
the purchaser possesses both the means and 
the incentive to maintain the premerger 
competition in the market(s) of concern.?? 

Divestiture of an operating, on-going 


business redresses the antitrust 


violations and restores competition in 


the affected market.?4 Significantly, the 


“divestitures” required by the consent 
decrees are not real divestitures at all 
(as the term is used to effect a 
“structural remedy” in the Merger 
Remedy Guide). Rather, the proposed 
decrees call only for a ten-year lease of 


~ the defendant’s unused fiber.capacity— 


capacity that is dormant cannot be made 
useful without substantial additional 
investment—and which only connects 
to buildings where the available revenue 
is already locked into long-term 
contracts with the defendants, most 
likely through a contract tying the 
service in the named building to the 
customer’s requirements in other 
locations. This temporary lease of the 
defendants’ unused capacity to a carrier 
that has neither the scale nor scope of 
the defendants cannot restore the level 
of competition lost by the acquisition of 
AT&T and MCI. * 


A. A Building-Specific Remedy Is 
Insufficient 

’ To begin, although the DOJ was 
unable to define the relevant geographic 
market with precision—concluding only 
that it, was no smaller than an 


22 Merger Remedy Guide at 12. 
23 Merger Remedy Guide, at 9. © 
24 Td. 
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individual building and no larger than 

a metropolitan area, the DOJ’s “remedy” 
assumes that individual buildings are 
the appropriate measure. Moreover, the 
proposed final judgments only apply in 
those relatively few buildings where the 
merging parties control the only 
facilities serving the building (i.e., 
where because of the merger, the. 

_ number of facility-paths to the building 
will go from 2-to-1). Notwithstanding 
the lack of any explanation of why only 
the “2:1” buildings are of concern (as 
opposed to tircumstances where 
competitive choice collapses from 3:2 
for instance), the DOJ’s focus on a 
building-specific remedy assures higher 
prices to retail customers. 

As noted earlier, COMPTEL is 
unaware of any market evidence that - 
suggests that customers make 
purchasing decisions—or that carriers 
make pricing decisions—on 4 building- 
by-building basis. If customers do not 
_ make their decisions that way, and | 
carriers do not price their sérvices that. 
discretely, there is no reasoned basis to 
conclude that the remedy can restore 
competition when the market has been 
incorrectly defined so narrowly. 

In COMPTEL’s experience, customers 
make their purchasing decisions for 
much broader areas that generally 
conform to the areas that the 
incumbents use to calculate volume 
discounts. Even if one assumes that a 
relatively (compared to our experience) 
narrow market definition of a single 
metropolitan area is appropriate, the 
only way to restore the competition lost 
by the mergers is to divest all of the 
AT&T and MCI network assets that 
serve each metropolitan area. Only if 
that were to occur, could the purchasing 
entrant be assured of the opportunity to 
offer customers service package with a 
similar footprint as provided by the 
former competitors, AT&T and MCI. 

Notably, AT&T and MCI were two of 
the largest purchasers of wholesale 
special access services in the territories 
served by SBC and Verizon and, as 
such, were able to take advantage of 
SBC’s and Verizon’s volume discount 
pricing strategies to achieve lower 
special access prices than other 
competitors. Because large end-user 
customers typically contract for retail 
services at multiple locations, AT&T 
and/or MCI were able to bid on such 
contracts using a blend of their own 
facilities and the heavily discounted 
special access facilities they leased from 
SBC and Verizon. Consequently, even if 
leasing the unused capacity that exists 
at some of the customer’s locations to 
other entrants (a term called for by the 
proposed consent decrees) was able to 
replicate the facilities-based 


competition from AT&T and MCI (a 
proposition with which we disagree, for 
other reasons that we describe here), 
unless other entrants also enjoyed the 
same discounts achieved by AT&T and 
MCI for the special access circuits used 
to form the complete bid for all of the 
customer’s locations, the level of 
competition in the metropolitan area 
would be harmed and prices would be _ 
expected to rise. . 


B. The Lease of Unused Capacity Does 
Not Restore Competition 


Another remarkable feature about the 
proposed consent decrees is that they. 
only require the defendants to lease the 
unused capacity they may have 
installed to a particular building——i.e., 
fiber strands that today lie dormant, that 
would require substantial additional - 
investment to activate, and which quite 
possible exceed the known demand in 
the building to which they are 
committed. 

The DOJ correctly recognizes the 
“CLECs will typically build into a- 
particular building after they have 
secured a customer contract of sufficient 
size to justify the anticipated 
construction costs for that building.” 
Complaint { 28. In other words, the 
most common arrangement is for 
facilities to be installed only after a 
customer has made a contractual 
commitment of sufficient duration and 
magnitude to justify the cost. 
Remarkably, although the DOJ 
recognizes this circumstance, it has — 
proposed a remedy that effectively 
assumes the opposite. 

In each of the buildings identified by 
the DOJ, there are only two networks 
available to customers (that of AT&T 
and MCI and that of the incumbent). 
Following the DOJ’s accurate 
observation that competitors generally — 
do not deploy capital speculatively, it is 
likely that AT&T and MCI constructed 
their lateral connections only after 
obtaining a contract with the customer 
sufficient to recover the costs of 
construction.?° As such, it is unlikely 
that there is sufficient uncommitted 
demand in any of these buildings to 
justify a competitor incurring the cost to 
access the building to become a “third” 
option. 

One obvious question is why should 
the DOJ presume that an entrant will 


25 The FCC has found that large business 
customers “demand extensive services using 
multiple DS3s or OCn loops typically offered. under 
long-term arrangements which guarantee a 
substantial revenue stream over the life ofthe __ 
contract.” In the Matter of Review of the Section 
251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, Report and Order on Remand, 18 


FCC Red. 16978 at 9 303 (2003). 


precommit capital (to acquire a fiber- 
lease from the defendants) to serve these 
buildings without already having a 
customer under contract, when the DOJ 
recognizes more generally that an 
entrant would not otherwise take such 
a risk? Moreover, the economic 
disincentive is even greater in these 
buildings because the entrant knows 
that the capital it would be committing 
would be to acquire capacity at levels 
that neither the incumbent (SBC and 
Verizon) nor the largest competitors 
(AT&T or MCI) were able to sell. The 
DOJ’s Merger Remedies Guide 
recognizes that “in markets where an 
installed base of customers is required 
in order to operate at an effective scale, 
the divested assets should either convey 
an installed base of customers to the ~ 
purchaser or quickly enable the 
purchaser to obtain an installed © 
customer base”’ 26 

Additionally, in its Merger 
Guidelines, among the factors the DOJ 
lists that are likely to “reduce sales 
opportunities” to a post-merger entrant 
is “any anticipated sales expansion by 
incumbents in reaction to entry, either — 
generalized or targeted at customers | 
approached by the entrant, that utilizes 
prior irreversible investments in excess 
production capacity.” 27 Here, while the. 
“divestiture asset” is unused capacity, it 
is not even all the unused capacity the 
post-merger firm will possess; so it is 
hardly unthinkable that the merged firm 
would not be easily able to eliminate 
any sales opportunity for the 
prospective entrant (assuming such a 
sales opportunity could even exist on a 
building-specific basis)—especially 
given that the new entrant (even if it 
acquired the unused capacity for free) 
will still have to incur the costs of 
negotiating building access, laying fiber 


-within the building, and lighting the 


fiber. Yet, in this context, the DOJ has 
not required the defendants to divest a 
single customer—or even to waive the 
termination penalties associated with 
any contract that includes service in the 
identified buildings.?® 


C. A 10-year Lease is Not a Divestiture 


Above we emphasize the fact that 
CLECs are unlikely to install capacity to 
particular building until after the 
customer is locked into a contract 
suggests that the customer demand in 


. the buildings where AT&T has installed 


26 Merger Remedy Guide at 10. 

27 Merger Guidelines, Section 3.3. 

28 So called “fresh look”? requirements would at 
least permit the customers using the productive 
capacity that the DOJ is permitting the merged firms 
to retain to consider shifting their demand to the 
unused capacity that the DOJ would have the 
merged firms divest. 
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fiber are unlikely to be available to an 
entrant because of the customer’s 
contractual commitments. A second 
implication is that an entrant is unlikely 
to want to lease dark fiber from the 
defendants (as assumed by the proposed 
consent decrees) precisely because the 
new entrant to the building will not 
have its own pre-committed customers. 

Whether the entrant leases the unused 
capacity required to be divested by the 
proposed settlement—or whether it 
constructs the facility new, the 
economic condition recognized by the 
DOJ remains the same. Entrants are 
unlikely to commit capital to serve an 
individual building unless a customer . 
has already committed to cover the costs 
of that capital expansion. The fact that 
some dark fiber may have been obtained 
through the proposed ‘‘divestiture” does 
not substantially lessen this capital 
expenditure—there remain significant 
costs-to access the customer and activate 
the fiber so that it is capable of 
providing services. 

The DOJ appears unwilling to 
appreciate the comparability between 
capital expenditures incurred as 
construction costs and capital 
expenditures incurred as long-term 
leasehold acquisition costs. The fact is 
that competitors generally do not deploy 
capital on speculation. If they do not 
have a contract for a satisfactory level of 
demand at a particular location, then 
they typically will not spend capital to 
provide facilities to that location. 

The risk to invested capital used to” 
activate any leased fiber from the 
defendants is particularly acute. The 
DO)J’s consent decrees only require a 
relatively short lease commitment of 10 
years, without any renewal option. After 
the lease expires, the merged companies 
will once again control the assets 
supposed to be “divested,” with the 
entrant that has leased these facilities 
having no clear option. In addition, 
without full transfer of assets, 
prospective lessees will have no rights 
to access any building without first 
obtaining permission from the landlord 
or property manager of the building. 
This, again, makes the ability of the 
lessee to serve potential customers 
contingent on its ability to overcome an 
entry barrier that the DOJ has 
recognized and that the defendants have 
overcome.?9 It is remarkable that the 


29 There is a related, yet somewhat technical, 
point that should also be considered. The merged 
firms almost certainly each have route diversity 
(e.g., fiber coming in the front door and going out 
the back door). This is a’‘valuable feature because 
it allows the carrier to protect its customer against 

' service disruptions from fiber cuts (if the fiber 
coming into the building is cut, the carrier can 
simply “re-route” the customer’s communications 


- DOJ would identify an entry barrier (like 


building access), and then propose a 
remedy to create new entry while 
leaving the prospective entrant to still. 
negotiate that entry barrier. 


‘D. The Remedy Is Not Clear and 


Enforceable 


Among the broad, “guiding © 
principles” in the Merger Remedy ~ 
Guide is the notion that an antitrust 
remedy should be clear and enforceable. 
This is also a new requirement for the 
Court to analyze with respect to consent 
decrees under the Tunney Act—whether 
its terms are ambiguous, and therefore, 
whether it is enforceable. The present 
consent decree is so vague and 
ambiguous as to be virtually 
unenforceable. 


As an initial matter, almost all—if not 
all—of the critical provisions of these 
consent decrees are subject to 
subsequent agreement amongthe - 
parties. The elements of the divestiture 
leases that are subject to ‘‘agreement”’ 
between the parties—pricing, splice 
point access, and access to dark fiber 
transport—are among the most 
contentious issues in arbitrations held 
pursuant to the Telecommunications 


Act of 1996. History has shown that 


competitive entrants are typically 
unsuccessful ‘‘negotiating”’ with the Bell 
companies, frequently having to resort 
to binding arbitration under the 
Telecommunications Act, 47 U.S.C. 252, 
even to implement basic 
interconnection and lease rights 
guaranteed by the statute and the FCC’s 
rules implementing the statute.2° The 
PAF]s do not divest independent 
operations that have the incentive and 
ability to be willing wholesalers to other 
competitive providers; rather, the 
decrees portend the same seeds for 
litigation that have plagued the 
Telecommunications Act of 1996 for a 
decade (and which ultimately produced 
these mergers in the first instance). 


through the diverse fiber strand). However, there is 
nothing in the terms of the consent decrees that 
requires the post-merger firm to provide “diverse” 
fiber. Rather, *' - decree only requires a minimum 
of 8 strands.to ve divested. It appears that the post- 
merger firm could technically comply with the 
decree, while limiting the prospective purchaser’s 
ability to win sales by only divesting fiber strands 
in the same sheath. 

30 See The Role of Incentives for Opening - 
Monopoly Markets: Comparing GTE and RBOC 
Cooperation With Local Entrants (1999) (ILECs that 
do not cooperate with entrants attract less 
competitive entry) available at http:// 


econpapers.repec.org/paper/wpawu 
9907004.htm. 


IV. The Proposed canta Increase the 
Likelihood of Coordinated Pricing 


A. ILEC Exclusionary Contracts Are a 
Barrier To Entry and Facilitate 
Collusion Between Post-Merger SBC and 
Post-Merger Verizon 


COMPTEL has already shown that the 
DOJ has not adequately described all the 
barriers to entry in the Local Private” 
Line market. As we have noted, most 

-private lines include a transport 
component as wellasaloop 
component.3! Moreover, most private 
lines are purchased by carriers, which 
combine thése private lines with 
intelligence and other network facilities 
and features to create finished services 
that are then sold to retail customers. 
Thus, what little facilities competition 
that exists in the special access/Local 
Private Line market is provided by other 
carriers for other carriers. The barriers 
that these entrants—who compete 
directly against SBC and Verizon—face 
are enormous. The DOJ only lists some 
of the ‘‘natural”” economic barriers to 
entry. There are other, artificial barriers 
that have been erected by the Bell 
companies, including defendants SBC, 
and Verizon. 

The most notable features about the 
special access market are that: (1) The 
SBC and Verizon still maintain a 
monopoly over the market; even the 
competitive carriers with the largest 
networks must buy over 90% of their 
total special access circuits (Local 
Private Lines) from the incumbents; (2) 
in the most populous markets, SBC and 
Verizon are no longer price regulated by 
the FCC; and (3) almost all of the special 
access circuits sold by SBC and Verizon 
are sold under “optional pricing 
plans.” 32 

These optional pricing contracts are 
relevant to this proceeding for three 
reasons: (1) They are important to 
understand in order to understand 
proper geographic market definition; (2) 
they are an ongoing barrier to facilities- 
based competitive entry into the Local 
Private Line/special access market 


» because they severely foreclose access to 


31 Indeed, AT&T has explained that 40,000 of its 
local business customers require the lowest 
capacity private line service—DS1 service. The vast 
majority of these customers—about 65%—are 
served via combinations of loops and transport. See 
AT&T Presentation, CC Docket No. 01-338, October 
7, 2002, at p. 10. 

32 These “optional pricing plans” are an essential 
feature of the special access market that needs to 
be understood in order to understand why entry of 
the proposed consent decrees is not in the public 
interest. To. this end, COMPTEL has included with 
its comments a detailed analysis of SBC’s optional 
pricing plan, prepared by former DOJ and FCC chief 
economist Joseph Farrell. Dr. Farrell’s pricing plan 
analysis is included as Appendix D to these 
comments. 
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customers and distort entry decisions; 
and (3) the continued existence of these 
contracts will make it even less likely 
that the proposed remedy will allow a 
new firm to take the place of AT&T— 
even if all of AT&T’s in-region assets 
were divested. - 

The key feature of these optional 
pricing plans is that in order to get 
“discounts” on circuits for which they 
have no competitive alternative (the vast 
majority of their circuits) customers 
(like the pre-merger AT&T and MCI, and 
COMPTEL’s members) must commit to 
purchasing the majority of their total 
circuit volumes from the Bell | 
companies—including circuits for 
which a cheaper competitive alternative 
may be available. In other words, 
because only the incumbent can supply 
all of any customer’s Local Private Line 
demand, the incumbent can condition 
the availability of discounts on certain 
circuits (majority, for which no 
competitive alternative is available) on 
the customer’s commitment to transfer 
the “competitively sensitive’ portion of 
its demand to the incumbent. 

In this respect, the optional pricing 
plans—which are pervasive—act to 
foreclose circuit demand from potential 
competitors of the incumbents for Local 
Private Line services.*3 This feature— 
contracts that foreclose sales 
opportunities to rivals—is yet another 
factor that the DOJ, in its Merger 
Guidelines, has identified as maki 
post-merger entry less likely.3¢ 
However, the DOJ has chosen not to 
eliminate this entry barrier for the 
prospective IRU purchaser. 

Another Salians of these contracts is 
that customers that cannot meet their 
volume commitments must pay high 
“termination” penalties. While 
customers do not like these contracts, 
they have little choice but to sign 
them.*5 Because, as noted previously, 


33 See, e.g:, “Quantity-Discount Contracts as a 
Barrier to Entry,” T. Randolph Beard, PhD, George 
S. Ford, PhD, Lawrence J. Spiwak, Esq., Phoenix 
Center Policy Paper No. 20 (November 2004). 
Available at hitp://www. Phoenix-center. org/ . 
ppapers.html 

34“Factors that reduce sales opportunities to 
entrants include * * * (b) the exclusion of an 
entrant from a portion of the market over the long 
term because of vertical integration or forward 
contracting by incumbents * * *.” Merger 
Guidelines, Section 3.3. _ 

35 “Discount pricing plans offered by ILECs 
further reduce the ability of CLECs to compete and 
result in higher prices. Even where a CLEC may 
offer a competing special access service {at a 
substantial discount to the ILEC offering), WilTel 
may not use that CLEC in many cases because it can 
incur a lower incremental expense by committing 
additional services to an existing ILEC plan even 
though the overall unit cost from the ILEC may be 
higher.” Declaration of Mark Chaney in support of 
the Comments of WilTel at 6 filed with the 
Federal Communications Commission in In the 


for the densest metro areas the FCC no 
longer regulates the Bells’ special access 
rates, the Bells have used this pricing | 
flexibility to raise their ‘“‘month-to- 
month” or non-OPP prices for special 
access. The resulting effect is that 
customers—almost all of whom are 
retail competitors with the Bells (Local 
Private Lines/special access circuits are 
critical inputs to all wireline and 
wireless telecommunications services)— 
cannot afford to pay higher prices when 
their competitors (including the Bell 
affiliates) are purchasing at a 
“discount.” The word “‘discount” is in 
quotations because the discounts are 
discounts off the month-to-month tariff 
price, so the Bell can still charge a 
monopoly profit maximizing price 
(through its OPP) by establishing a 
“supra-monopoly” price as the non-OPP 
alternative. 

The most important thing to consider 
when trying to conceptualize how the 
optional pricing plans work, is that the 
incumbent—by exchanging “discounts” . 
on products for which demand is 
inelastic (customers have no alternative) 
for commitments to not buy from 
competitors on products for which the 
customer could choose a competitor— 
gets to set the minimum scale of entry 
for his competitors. Thus the incumbent 
can pick demand over a large 
geographic region as the inelastic 
product (on which discounts are 
offered), or the incumbent could decide 
to “discount” lower capacity circuits 
(for which the incumbent’s ‘‘first 
mover” status and scale/scope 
economies give it a tremendous 
advantage over new entrants) as the 
basis on which it will foreclose demand 


from rivals. Regardless, though, the end 


result is that the incumbent is able to 
raise the costs of its competitors by 
expanding the scale on which they 
would have to enter, or raising the size 
of the discount they would have to offer. 
to make their customer indifferent 
between buying from the incumbent, 
and/or by limiting its competitors 
ability to expand quickly (by foreclosing 
demand).36 


Matter of Special anes Rates for Price Cap Local 
Exchange Carriers, WC Docket No. 05-25 on June 
13, 2005. 

36 See, e.g., Declaration of Michael D. Pelcovits on 
Behalf of WorldCom (as MCI was formerly known) 
at 7 filed with the Federal Communications 
Commission in In the Matter of AT&T Petition for 
Rulemaking to Reform Regulation of Incumbent 
Local Exchange Carrier Rates for Interstate Special 
Access Services, RM-10593. (“Less than fully 
exclusive contracts can similarly be exclusionary 
where they tie up sufficient volume to prevent 
smaller competitors from achieving minimum _ 
viable scale.”) Pelcovits also uses the following 
example to explain the pricing disadvantage at 
which competitors that cannot match the 
incumbent’s scale or scope are placed: “Suppose 


Given that courts, as well, have - 
recognized the potential for 
anticompetitive foreclosure effects in 
these so-called “bundled rebate” or 
“bundled discount” plans, the DOJ 
needs to determine what percentage of 
the wholesale (carrier) and retail 
markets for special access are foreclosed 
by the contracts at issue. COMPTEL 
believes this number will be 
significant.37 The D.C. Circuit has held — 
that exclusionary conduct by a 
monopolist is more likely to be 
anticompetitive than “‘ordinary”’ 
exclusionary conduct achieved through 
non-monopoly means (i.e., agreements 
among competitors).3° Moreover, the 
Third Circuit has held that.contracts 
almost identical to the Bell OPP’s, when 
used by a monopoly, were 
anticompetitive and exclusionary in 
violation of the antitrust laws.39 The 
Supreme Court has held that a market 
share over 65% is sufficient to establish 
a prima facie case of monopoly power.*° 
It is certainly the case that SBC and 
Verizon would be considered 
monopolies, pre-merger, in the special’ 
access market—regardless whether the 
market is defined as a building or 
metropolitan area.*? Thus, an inquiry 


the monopoly (pre-entry) price is $1.00 and the © 
customer buys 100 units. Further suppose that a 
competitor is capable of providing 25 units at a 
price of 99 cents, thereby threatening to undercut 
the monopolist. In response, the monopolist could 
offer the customer the choice of buying 75 units at - 
$1.05 per unit, or buying all 100 units for 99 cents 
per unit. As a result, the customer now faces a price 
from the monopolist for the 25 “in play” units of 
$20.25, or 81 cents per unit. The competitor is 


. unable to meet this price, and is excluded from the 


market.” Id. at 7-8. 

37 SBC notes that the “overwhelming majority” of 
its special access circuits are sold under term and 
volume contracts. See n. 11, supra. Verizon has 
stated that 85% of its access sales were under some 
form of discount contract. Verizon Comments at 22 
filed with the Federal Communications 
Commission in WC Docket No. 05-25 on June 13, 
2005. 

38 United States v. Microsoft Corp., 253 F.3d 34, 
70 (D.C. Cir. 2001) (Micrasoft’s exclusionary 
contracts violated Section 2 (of the Sherman Act) 
“even though the contracts foreclose less than the 
40-50% share usually required in order to establish 
a §1 violation.”’) 

39 LePage’s Inc. v. 3 M, 324 F.3d 141 (3d Cir. 
2003) (“The principal anticompetitive effect of 
bundled rebates as offered by [the defendant] is that 
when offered by a monopolist they may foreclose 


. portions of the market to a potential competitor 


who does not manufacture an equally diverse group 
of products and who therefore cannot make a 
comparable offer”). 

40 American Tobacco Co. v. United States, 328 
U.S. 781, 797 (1946). ‘ 

41 Only 3 years ago, AT&T—the best-situated 
special access customer (with the largest 
competitive local network in any Bell region)—was 
dependent on the incumbents for 93% of its DS1- 


’ level transport and 65% of its DS3-level access. See 


Reply Declaration of Janusz A. Ordover and Robert 
D. Willig on Behalf of AT&T Corp., In the Matter. 
of AT&T Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange Carrier 
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into what proportion of special access 
services are sold under the contracts 
described above should be sufficient to 
have enough information to determine 
that as long as the defendants are 
allowed to use these contracts, the DOJ’s 
proffered remedy has no legitimate hope 
of restoring competition lost through the 
mergers. 


B. The Proposed PAFJs Will 
Affirmatively Facilitate Collusion 
Between SBC and Verizon 


However, there is one remaining 
aspect to the contracts discussed above 
that independently compels the DOJ to 
reject the PAFJs and require a more 
complete divestiture. The effect of the. 
contracts, post-merger, will be to 
enhance the ability for the merged firms 
to engage in interdependent 
coordination. Post-merger each firm is 
the other’s largest in-region competitor 
and largest out-of-region supplier. This 
new reality, in conjunction with the 
OPP contracts—which enforce input 
dependence on the dominant firm— 
leads naturally to increased 
coordination through the increased 
ability of each dominant firm to monitor 
each competitor for ‘‘cheating”’ and to 
thereby better facilitate coordination. 
The Competitive Impact Statements do 
not address, let alone explain, how 
coordinated effects will be prevented by 
the very limited relief proposed by the 
PAF)s. Effectively, four very large © 
competitors, two of whom (AT&T and 
MCI) had every incentive to seek to 
grow share and pursue entry have been 
reduced to two historic monopolies 
whose incentives are much more to 
protect existing monopolies than they 
are to aggressively compete. 


C. The Proposed Settlements Should Be 
Evaluated Together 


There is no question that the 
acquisition of AT&T and MCI by SBC 
and Verizon, respectively, will 
substantially lessen competition in the 
provision and sale of “Local Private 
Lines” (also known as “special access’’) 
to the wholesale market, as well as voice 
and data services that rely on Local 
Private Lines, with the likely result that 
prices for the Lines and services using 
those Lines will increase “‘to levels 
above that which would prevail absent 
the merger(s). Complaints 11, 25, 33. 
The Complaints conclude that, absent 
relief, competition will be diminished 
and prices will rise in both the 
wholesale and retail local private line 
markets. Complaints 425. Although the 
DOJ has asked the Court to review the 


Rates for Interstate Special Access Services, FCC 
RM-10593, at 4 30. 


proposed settlements together, it has 
ignored the important interrelationships 
between the mergers and the level of 
competition. The Tunney Act Reform, 
however, does not allow this same 
luxury. Rather, the DOJ is required to 
demonstrate than ‘‘the impact of entry 
of such judgment upon competition in 
the relevant market or markets 

* * * 42” resolves the anticompetitive 
effects identified in the Complaints. 

The DOJ, in its Merger Guidelines, 
notes that a significant potential 
anticompetitive effect of mergers occurs 
when the mergers increase the ability of 
the remaining firms in the market to . 
coordinate in ways that harm 
consumers. The DOJ notes that 
“{clertain market conditions that are 
conducive to reaching terms of 
coordination also may be conducive to 
detecting or punishing-deviations from 
those terms.’’ Merger Guidelines, 
Section 2.1. 

COMPTEL submits that these 
conditions are fully satisfied in the case’ 
of the present mergers and the PAF]s do 
not remedy these conditions because 
they do not restore the competitive 
condition to pre-merger levels. The 
complaints recognize that AT&T and 
MCI are each among the largest 
competitors to both SBC and Verizon. 
Complaints at { 8. The inescapable 
conclusion from this fact is that post- 
merger, both SBCA and Verizon will be 
the largest competitor to the other. 
Significantly, however, each pre-merger 
carrier (i.e., AT&T and MCI) has 
explained to the FCC that it is bound by 
volume disceunt contracts to SBC and 
Verizon that effectively require that 
each purchase most of its special access 
services from its rival (SBC and Verizon) 
or be harmed by the loss of discounts 
based on regionwide commitments.*# 

What is even more important going 
forward is that the contracts do not just 
act to discourage the new ‘“‘out-of- 
region” competitors from using other 
competitive carriers, but the contracts 
act as a disincentive for the post-merger 
out-of-region competitors to use their 
own networks. Thus, the contracts serve 


_to cement the two post-merger firms’ 


interdependence, and provide a ready- 
made excuse as to why they cannot/will 
not compete aggressively on price in 
either wholesale input markets or in 
retail business or wireless markets. 
Moreover, these commitment contracts 
for wholesale inputs constitute a perfect 


4215 U.S.C. 16(e)(1)(B) (emphasis added). 

43 See, generally, AT&T and MCI filings in FCC 
RM-10593 and WC Docket No. 05-25. Attachments 
4 and 5 are representative of the pre-merger firms’ 
concern over their dependence on SBC and Verizon 
special access—a dependence that was only 
magnified by the bundled rebate contracts. 


mechdnism to detect and punish 
cheating in the retail market, as any 
significant increase in inputs purchased 
can indicate that the competitor is 
experiencing an increase in retrial 
demand as the result of a decline in 
retail price. 

Alternatively, the post-merger 
dominant firms have no less of an 
information advantage in wholesale 
markets. Because the post-merger AT&T 
and Verizon have such a significant 
portion of wholesale demand under 
such contracts, they are also in a 
position to notice decreases in demand 
from other wholesale customers at old- 
AT&T or old-MCI “‘on-net”’ locations. 
Reduced purchases by other wholesale 
market customers could easily and 
efficiently alert the post-merger 
incumbent to wholesale market 
cheating. 

Once the dominant firm has detected 
wholesale or retail market cheating, it 
can then perfectly signal, through either 
price responses by its own CLEC in the - 
other Bell’s region, or through output 
restrictions—quality disruptions from 
its ILEC to the “maverick” CLEC. 
Finally, these contracts ensure that the 
post-merger firms have a government- 
sanctioned defense to collusion. 

Unlike the pre-merger AT&T and MCI, 
these post-merger companies will never 
complain about the unreasonable 
restrictions these contracts place on 
their ability to use competitive 
facilities—they perfectly know this is 
the intended effect of the contracts. 
Moreover, they also know that if they 
just stay “captive’—as is reasonable— 
then they can take any increase in 
private line rates as a signal/excuse to 
raise retail rates. Since they can expect 
the same consideration where they are 
the input monopolist and dominant 
retail firm, they have an incentive to 
provide the same consideration as an 
out-of-region competitor. This is a 
significant risk of harm to the public 
interest, because most 
telecommunications services that the 
post-merger firms will sell in each 
other’s ILEC regions (local, long 
distance, voice, data, and wireless) rely 
in large part on “Local Private Line” 
service as a critical input. 

Finally, although it is pretty clear how 
the existing contracts enhance both 
firms’ incentives and ability to 
coordinate post-merger, what may not 
be so clear is how the feckless remedy 


“structure further enhances the ability of 


the post-merger firms to limit 
competition. The “‘divestiture assets”’ 
are most likely to be interesting/ 
valuable to a firm that already has a 
significant network in the divestiture 
market. As the DOJ explains, 
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“{pJurchasers that are already offering 
similar services in or near the 
metropolitan area are more likely to be 
viable competitors than other potential 
purchasers.” Competitive Impact 
Statement at p. 6 of 12. Moreover, the 
government strongly prefers a single 
purchaser. Id. Finally, the terms of the 
“assets” themselves are fairly unique— 
10 yr leases for non-revenue-producing 
excess Capacity; the “purchaser” would 
still have to undertake significant 
investment to use the assets by 
obtaining buflding access, laying 
additional inside wire/conduit, then 
“lighting” the fiber, and even after all 
that, the government is not requiring the 
defendants to let customers in the 
affected buildings out of their contracts 
so a purchaser could start earning 
revenue immediately. Thus, because the 
“assets” are structured to be attractive to 
a purchaser who has a greater ability to 
“warehouse” capacity then a “typical” 


competitor,*4 it seems likely that AT&T 
and Verizon will be the natural higher 
bidders for the excess capacity in each 
other’s territory. 


. The further expansion of AT&T and 
Verizon’s out-of-region presence in the 
other’s in-region territory through the 
addition of excess capacity only 
increases the means for non-detectable 
signaling and closer coordination. For 
example, instead of cutting prices in 
Verizon’s incumbent territory to signal 
disapproval of Verizon’s pricing in 
AT&T’s incumbent region, AT&T can 
just take steps that make it look like it 
is preparing to activate the excess 
capacity in the discreet out-of-region 
buildings. In fact, the parties may find 
it useful to signal entirely through 


44 “Because a single such connection may cost 


hundreds of thousands of dollars to build and light, 


CLECs will typically only build in to a particular 
building after they have secured a customer 
contract of sufficient size and length to justify the 
anticipated construction costs for that building.” 
Competitive Impact Statement p. 5 of 12. 


discreet bids at the locations where DOJ 
seems to expect price discrimination. 


Conclusion 


COMPTEL has demonstrated that the 
PAFJs do not even begin to remedy, and 
may even exacerbate, the public interest 
harms caused by the elimination of the 
two largest competitive carriers by the 
two largest incumbent monopolies. 
Accordingly, the Court will be required 
to reject-the PAFJs, because they cannot 
satisfy the Tunney Act unless modified 
to: (1) Include all of the acquired 
competitors’ in-region assets as a whole 
business—with customers, employees, 
and assets; and (2) eliminate both post- 
merger firms’ ability to offer ‘‘bundled 
rebate” style pricing to any customer, 
including their own long-distance and 
wire less affiliates. 


Respectfully submitted, 
Jonathan D. Lee, Mary C. Albert. 
COMPTEL, 1900 M Street, NW., Suite 800, 
Washington, DC 20036-3508, (202) 296- 
6650. 
BILLING CODE 4410-11-M 
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B—Statement of Joseph 
Farrell 


April 25, 2005. 

1. Iam Professor of Economics and 
Chair of the Competition Policy Center 
at the University of California, Berkeley, 
where I am also Affiliate Professor of 
Business. In 1996-1997 I served as Chief 
Economist at the FCC. In 2000-2001 I 
served as Deputy Assistant Attorney 
General and chief economist at the US 
Department of Justice Antitrust 
Division. I am Fellow of the 
Econometric Society and former 
President of the Industrial Organization 
Society. From 2001‘to 2004 I served on 
the Computer Science and 
Telecommunications Board of the 
National Academics of Science. My 
curriculum vitae is attached as 
Appendix 1. 

2. I have been asked by counsel for 
- Global Crossing to comment on likely 
competitive effects on special access of 
the proposed merger between SBC and 
AT&T. Neither time nor data availability 
permits a full analysis, but in this 
declaration I identify some concerns 
that, in my view, the Commission and 
its staff should fully investigate. In 
particular I offer a preliminary 
economic analysis of region-wide 
merger effects in the presence of 
percentage-of-requirements contracts 
such as I understand SBC uses in 
special access. 

3. Of most direct concern is the. 
elimination of the horizontal 
competition between SBC and AT&T 
where both offer facilities-based special 
access to a building or other 
appropriately granular geographic 
market that is not so served by several 
other carriers.1 While the granular 
geographic market definition is the most 
obvious, it must be supplemented (not 
* replaced) by a region-wide market 
definition and analysis capable of 
assessing the competitive effects of such 
a loss of competition in the presence of 
a loyalty or volume pricing program 
such as I understand that SBC offers, 
linking competition in different granular 
markets. In addition, vertical concerns 
arise, especially: given the Commission’s 
pending special access rulemaking. All 
of these concerns demand much more - 
scrutiny in the light of adequate data, 
which the Commission is well 
positioned to demand and analyze, and 
important parts of which SBC and 
AT&T are likely to be uniquely 


*. 1In their public interest statement, SBC and 
AT&T suggest that the markets where both offer 
special access are served by multiple others, but the 
specific facts they cite concern geographic areas far 
broader than buildings. A full inquiry into 

’ appropriate granularity is evidently needed. 


positioned to provide. The 
Commission’s rulemaking does not 
substitute for competitive analysis of the 
proposed merger. 


Special Access Market Z 


4. Firms such as Global Crossing build 
facilities over which they offer business 
customers a range of 
telecommunications and data services. 
In general however they do not build 
facilities all the way to customers’ 
premises. Rather, they procure last-mile 
conriections, known as special access, 
from ILECs such as SBC and in some 
cases from competitive access providers 
(CAPs), including AT&T. 

5. In its region, SBC can offer special 
access to essentially all major business 
premises. No CAP can offer access to a 
large percentage of such premises. 
However, I understand that AT&T offers 
special access connections to 
substantially more buildings than can 
any other CAP.? 

6. I further understand that, whatever 
may be the case in consumer markets, 
intermodal (wireless or cable) 
alternatives are not generally regarded 
as viable alternatives to special access 
by Global Crossing and similarly 
situated firms, nor by their customers. 

7. Unbundled network elements do 
not generally offer a viable, 
independently priced, alternative way 
for Global Crossing or its customers to 
acquire the last-mile connection, 
because of the FCC’s decision not to 
require unbundling of network elements 
unless used primarily for local 
competition.? 

8. | also understand that the 
Commission has treated special access 


asa market in itself.4 


21 also understand that AT&T is a major reseller 
of SBC special access. While the role of resellers in 
competition is not straightforward, it certainly need 
not be null, especially when incumbents offer 
volume discounts, and the Commission should 
investigate the extent to which resellers 
collectively, and AT&T in particular, may constrain 
SBC’s effective pricing in ways that promote 
competition and consumer welfare. 

3Unbundled Access to Network Elements: 
Review of the Section 251°Unbundling Obligations 
of Incumbent Local Exchange Carriers, WC Docket 
04-313, CC Docket 01-338, 2005 FCC LEXIS 912 at 
64 (March 14, 2005). 

+See Special Access Rates for Price Cap Local 
Exchange Carriers: AT&T Corp. Petition for. ' 
Rulemaking to Reform Regulation of Incumbent 
Local Exchange Carrier Rates for Interstate Special 
Access Services, 20 FCC RCD 1994 (2005); 
Performance Measurements and Standards for 
Interstate Special Access Services; Petition of U S 
West, Inc.For a Declaratory Ruling Preempting 
State Commission Proceedings to Regulate U S 
West’s Provision of Federally Tariffed Interstate 
Services; Petition of Association for Local 
Telecommunications Services for Declaratory 
Ruling; Implementation of the Non-Accounting 

Safeguards of Sections 271 and 272 of the 
Communications Act of 1934, as amended; 2000 


These.considerations suggest that 
special access is a relevant antitrust 
product market. More subtle issues arise 


~ in geographic market definitions, as I 


discuss next. 
Geographic Market Definition 
Granular Analysis 


10. From the point of view of firial 
demand-side substitution, the natural 
and correct market definition is likely to 


_ be extremely localized. A business 


located in a certain building and 
wishing to procure telecommunications 
services is unlikely to substitute special 
.access to a different building in 
response to a small but significant and 
nontransitory increase in the price of 
special access services to its building. 
For a business with established 
premises, such substitution would 
involve costly relocation. Perhaps some 
businesses seeking new premises might 
seek out buildings to which special 
access is more competitively supplied, 
but it is unlikely that this effect would 
be strong enough to change the 
presumption that the correct geographic 
market based on demand-side 
substitution would be highly localized, 
as is the case with many 
telecommunications markets. For the 
same reason, the direct customers of. 
special access (such as Global Crossing) 
do not find special access to different 


- geographical points to be worthwhile 


substitutes, as they are trying to serve 
particular customers in particular 
locations. 

11. It is legitimate and often helpful ~ 
to aggregate such highly granular 
markets when they face the same’ 
competitive conditions. But of course 
that condition can be affected by the 
pattern and structure of competitor’s 
pricing and other competitive, behavior. 

12. One natural form of competitive 
behavior would be for SBC and any 
CAPs who can provide special access to 
a particular building to compete, 


- perhaps by bidding, on terms specific to 


that buildin, 

13. With that form of competition, the 
geographic market definition based on 
demand substitution by end users 
would be the correct framework in 
which to analyze the effects of a merger 
such as this one between SBC and a 
leading CAP. 


Biennial Regulatory Review—Telecommunications 
Service Quality Reporting Requirements; AT&T 
Corp. Petition to Establish Performance Standards, 
Reporting Requirements, and Self-Executing 
Remedies Need to Ensure Compliance by ILECs 
with Their Statutory Obligations Regarding Special 
Access Services, 16 FCC Red 20896 (2001); Local 
Exchange Carriers’ Rates, Terms and Conditions for 
Expanded Interconnection Threugh Physical 
Collocation for Special Access and Switched 
Transport, 12 FCC Red 18730 (1997). 
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14. In that framework, one would 
identify geographic markets (buildings, 
for instance) in which SBC does not 
compete with AT&T, markets in which 
SBC faces competition only from AT&T, 
and markets in which SBC faces 
competition from AT&T and from one, 
two or more other CAPs. The analysis of 
competitive effects would then proceed 
separately for each of these classes of 
highly granular market. 


Regional Analysis 


15. I understand that, today, SBC’s 
pricing does not fully respond to such 
granular competitive conditions, 
building by building, and that SBC is 
content to price well above CAPs where 
it does face CAP competition and offers 
substantial discounts in return for 

_ region-wide commitments to give SBC 
not simply a large amount of business 

_ but a large share of the carrier’s 
business, Thus Global Crossing reports 
that: 


“Typically, SBC will structure volume 
commitments in terms of a percentage of the 
special access customer’s embedded base of 
circuits, or its current annual spend. Special 
access customers must commit to spend at 
least 90% of their current spend in the 
following year or maintain 90% of its 
embedded circuit base with SBC in order to 
be eligible for volume discounts,” 5 


and that, as a result, ‘““SBCV chooses not 
to meet its competitors’ rates.” © 

16. Such a pricing practice links 
special access pricing in different 
buildings, and—while it persists— 
argues for a region-wide market 
definition because (as I explain below) 
it can make region-wide concentration a 
more important determinant of 
competitive behavior and overall 
pricing than concentration and entry 
possibilities specific to a building or 
route. 

17. This does not mean that customers 
can substitute across routes, nor that 
only carriers who offer special access 
region-wide (which indeed would mean 
only SBC) are ‘“‘in the market.” Rather, 

a region-wide geographic market 
definition is likely to be a sensible way 
of summarizing the competitive impact 
of CAP presence at multiple locations, 
as I describe in a simple formal model 
in the technical appendix below. In that 
model I show how the price paid by 
‘special access customers on SBC 
monopoly routes (denoted p in the 
model) depends on the percentage of 
routes.that are SBC monopolies. The 
aggregate share of CAPs, or more 


5In the matter of SBC Communications Inc. and 
AT&T Corp. Applications for Transfer of Control: 
Comments of Global Crossing, at 14 (April 25, 
2005). 

6 Id. at 17. 


precisely the share of routes served by 
CAPs in aggregate (denote @ in the 


, model), turns out in that model to be a 
* constraint on SBC’s (discounted, i.e., 


effective) pricing p even on monopoly 
routes, if SBC pursues a pricing strategy 
of the kind described. It is in this sense 
that a region-wide geographic market 
definition is appropriate. 

18. I do not suggest that my 
simplified, incomplete formal model is 
the final or only answer. Rather, it 
illustrates that when a dominant firm’s 
pricing policies link competition across 
routes, a simple route-level competitive 
analysis, which inevitably misses such 
links, can readily yield wrong 
predictions for pricing, while a region- 
wide competitive analysis can help by 
incorporating analysis of such links. 


Using Both Approaches 


19. The analysis above indicates that, 
to capture both the effects of limited 
potential for end-user substitution 
across addresses, and also the effects of 
pricing practices that link (perhaps 
quite widely separated) buildings, 
intelligent geographic market definition 
in this transaction involves using at 
least two definitions: one highly 
granular (perhaps as granular as 


- individual office buildings), the other 


corresponding to the geographic scope 
of SBC’s pricing practices, i.e., region- 


wide.” 


20. These are not alternative means of 
analysis. As always, definitions should 
not pre-empt analysis; but an analysis 
that uses geographic market definition 
must consider both of these definitions 
or risk overlooking important effects. 

21. Because it is at least plausible (see 
below) that SBC’s reported pricing 
practices are exclusionary, it 
presumably is comparably plausible that 
the Commission’s separate inquiry into 
the special access market will constrain 
SBC’s ability to sustain those practices. 
If so, then the granular, perhaps even 
building-by-building geographic market 
definition would become relatively 
more appropriate. On the other hand if 
SBC’s pricing practices survive (whether 
or not because they are benign), the 


_region-wide geographic market 


definition remains the natural way to 
capture potentially important 
competitive effects. Thus a choice of 
one of these geographic market 
definitions would pre-judge the 
Commission’s treatment of SBC’s 
pricing policies. (As I discuss below, 
none of this is to suggest that the 
pendency of the Commission’s special 


71 understand that this may correspond to RBOC 
“footprints” such as Ameritech’s not (yet) reflecting 
mergers into the current SBC. 


access rule-making is a reason not to 
consider the effect of this proposed 
merger on the special access market.) In 
this sense as well as the more 
substantive sense above, the two 
geographic market definitions must both 
be pursued at this stage, and are not - 
alternatives in the sense that the 
Commission can simply choose one. 

22. SBC’s pricing policies might also 
change as a result of changes in 
competitive conditions over time, or 
even as a result of a change in thinking 
by SBC’s management. Thus, while it 
would certainly be wrong to analyze the 
merger only on a granular basis, as if 
SBC’s actual current policies were off 
the radar screen, it would also be wrong 
to analyze the merger only on a region- 
wide basis, or as if those policies were 
certain to be permanent. 


Competitive Effects of SBC-AT&T 
Merger in Special Access 


Analysis With Granular Markets 


23. For many office buildings in- 
region, SBC is at present the only 
provider of special access. The merger 
would nevertheless have a competitive 
effect in those granular markets if the 
merger eliminates an important 
potential of entry by AT&T; that is, if 
AT&T is an especially likely entrant. 


_ AT&T is a large customer of special 


access and supplier of enterprise 
network services, and one likely 
mechanism through which entry into 
special access (that is, the construction 
of special access facilities) could occur 
is via the customer’s enterprise network 
services provider deciding to build its 
own facilites to bypass SBC’s special 
access charges. It therefore is credible a 
priori that AT&T would be an especially 
likely entrant into granular special 
access markets that-are currently 
monopolies. Such a view would be 
reinforced if (a) the majority of non- 
ILEC coinstruction of special access 
facilites is by an enterprise network 


_ services provider to its customer’s 


premises, and (b) AT&T has a 
persistently high share of the enterprise 
network services market. Both of these 
conditions are consistent with my 
general understanding of the market, but 
the data required to examine them in 
detail is not publicly available; I urge 
the Commission and its staff to obtain 
this data and perform this analysis. 

24. For a substantial number of other 
buildings, I understand, AT&T. and SBC 
are the only two alternative providers of 


-special access. For businesses in such a 


building, or for the telecommunications 
carriers (such as Global Crossing) who 
compete to serve them using special 
access, this is a merger from duopoly to 
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monopoly, which should surely raise a 
very strong concern at the Commission. 
25. As usual, such concerns could be 
assuaged to some degree if entry were 
likely td be timely and sufficient to 
deter or repair any competitive 
problems. Given the large sunk costs 
involved, that it is unlikely to be the 
case, but Commission analysis of 
previous entry decisions by AT&T as 
well as by others could confirm this. 

26. There may be other buildings 
where SBC and AT&T both offer special 
access, and one other CAP (such as MCI) 
does so; ® as to-such buildings, this is a 
“three-to-two”’ merger, which should 
also raise significant concerns. 

27. If the granular market accurately 
describes competition, then it should be 
possible for the Commission to quantify 
the likely effects of such changes. In 
particular, it would be possible (with 
suitable data from the parties) to study 
average special access prices with and 
without route-level competition. 

28. However, such a study will 
underestimate competitive effects— 
perhaps drastically so—if SBC pursues 
a geographically averaged pricing policy 
supported by discount plans that link 
competitive conditions across different 
routes. In the extreme, if SBC prices 
uniformly without regard to route-level 
competitive conditions, but its overall 
price level is sustained above the 
competitive level by its localized 
monopoly power in some routes, then 
such a cross-section study would miss 
the effect. Rather, in that case, one must 
- analyze competitive conditions across 
as well as within granular markets to 
understand these effects and correctly 
predict the competitive consequences of 
a merger, as I discuss next. 


Analysis With Region-Wide Market 


29. Presumably SBC implements its 
discount plan in the expectation that it 
will affect customers’ behavior. The 
effect is that a customer will 
(sometimes) pass up lower CAP prices 
in a particular building in order to meet 
its SBC volume commitment. That 
behavior, or the pricing plan that 
induces it, links competitive conditions 
across the separate buildings or other 
highly granular (what would otherwise 
be) geographic markets. Customer 
- behavior then cannot be properly 
understood, nor competitive conditions 
examined, on a purely granular basis. 


® There may well be other buildings where MCI 
provides the only competition to the ILEC, which 
will be important in analyzing a merger involving 
MCL. 

° By stopping here, I do not mean to suggest that 
four-to-three mergers are unproblematic, but the 
basic point should be clear by now. 


30. In the technical appendix, I offer 
a simple preliminary model to help 
understand the role of CAP competition 
in constraining prices when the 
dominant ubiquitous firm, SBC, offers 
volume discounts large enough to be 
tempting, based on share commitments 
big enough to be constraining. 

31. The model assumes that SBC’s 
discounted price is constrained by 
special access customers’ “‘break-out”’ 
option of instead buying from CAPs 
wherever they offer a better price, and 
paying SBC’s undiscounted price where 
there are no CAPs (or where SBC offers 
a better price on a granular basis, 
although the model predicts, consistent 
with what I understand is the evidence, 
that this is not the pattern). 

32. That break-out alternative is more 
appealing the higher is the gap between 
the percentage of buildings where there 
are CAPs and the percentage of business 
that a customer can give to CAPs 
without losing its SBC volume discount. 
As a result, the loss of a special access 
competitor through merger makes the 
break-out alternative less appealing 
(given SBC’s volume threshold for 
discounts) and thus allows SBC to raise 
its discounted price without losing 
business. 

33. In the model, one can (recognizing 
that it is very preliminary) calculate the 
likely competitive effect of the loss of 
CAP such as AT&T. In the model, that 
effect is proportional to the change in 
the fraction of buildings that are served 
by one or more CAPs. That is, it is 
proportional to the fraction (A@ in the 
model) of buildings served, pre-merger, 
by SBC and AT&T alone. 

34. In this model, if one can assume 
that SBC’s volume Commitment 
requirement and its undiscounted price 
do not change with the merger, the 
overall average price effect from the 
merger is equal to that fraction A@, times 
the difference between SBC’s 
undiscounted price and the CAP price. 
This appears to be about as strong as, or 
arguably stronger than, the average 
competitive effect of the merger-to- 
monopoly aspects of the merger would | 
be in the granular mode of competition. 

35. Because the model predicts that a 
pricing policy like that attributed to SBC 
can create very strong competition 
among CAPs even at different locations, 
it may make entry incentives very weak 
even where SBC is charging prices well 
above cost. If so, entry would be 

unlikely to repair or deter 
anticompetitive effects in a timely - 
fashion. Again, this is not an anabysis 
ready for prime time: Instead, it 
illustrates why further analysis is 
needed. 


36. Because the model is preliminary 
and incomplete, and the necessary data 
is not publicly available, I viewitas | 
illustrating an at least initially plausible 
region-wide mechanism through which 
the loss of 4 special access competitor 
causes a “unilateral effect’’ price 
increase by the dominant firm, given 
pricing policies broadly akin to SBC’s. 
This buttresses the argument that the 
Commission should carefully consider 
region-wide geographic markets as well 
as granular markets. 


Special Access Competition, Special 
Access Regulation, and Leverage 

37. Whatever its legal status, any 
suggestion that the Commission should - 
ignore competitive concerns in special 
access because it has a pending 
rulemaking on the topic makes no sense 
from a general policy or economic 
viewpoint. If the merger harms special 
access competition, no decision likely to 
be contemplated by the Commission in. 
the rulemaking proceeding can restore 
such competition. 

38. To be sure, the Commission might 
find some policies to implement. But 
most policies would be available with or 
without the competition lost by merger, 
so their availability does not change that 
fact that losing competition is harmful. 

39. Furthermore, if the rulemaking 
proceeding might (or might be thought 
apt to) involve price regulation of 
special access, that will create (or. 
strengthen) incentives for leverage that 
the merger would simultaneously 
facilitate; such regulation could even be 
prompted by the loss of special access 
competition due to the merger.!° 

40. With greater horizontal market 
power in special access, and with a 
much stronger position in enterprise 
network services following its 
acquisition of AT&T, SBC will in any 
event have increased incentives to raise 
special access prices to downstream 
enterprise network service providers (or 
generally special access customers) such 
as Global Crossing. 

41. The effect af such a price increase, 
holding fixed the retail price charged by 
SBC’s downstream affiliate, would be in 
part be to shift business from 
independent downstream providers to 
SBC’s downstream affiliate; this is more 
likely to happen, and the alternative 
outcome of the customers dropping out 
of the market is less likely to happen, if 
SBC’s downstream affiliate is larger and 
more attractive to customers, as will be 


10] am not suggesting (see my article cited below) 
that regulation of a bottleneck is the only condition 
that leads to incentives for leverage into an 
unregulated, competitive or potentially competitive 
complement. Rather, it is one well-established 
condition that predictably does so. 
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_the case post-merger. Thus this 
component of the incentive will grow 
stronger with the merger. 


42. Another part of the effect-will be 
simply to raise market prices 
downstream; this is likely to be the 
primary effect if (as I understand) 
customers face significant portability or 
switching costs. This gives SBC more 
profits, the larger the market share of its 
downstream affiliate. Again, this 
indicates that the incentive for price 
increases to independent downstream 
firms will grow with the proposed 
merger. This incentive must be set 
against the potential elimination of. 
double marginalization internally. 


43. There may also be an incentive for 
non-price discrimination, especially if 
SBC fears that its special access pricing 
may be regulated, since that will create 
an incentive for regulatory bypass by 
taking rents at the enterprise network 


service level rather than at the special 
access level.11- 

44. Increased incentives for leverage, 
in turn, will lead either to harm to 
competition in downstream markets 
such as enterprise network services, or 
to vertical regulation to try to stop such 
a e, or quite possibly to both. 

pinions can differ on the right 
Pes of vertical restraint to impose on 
dominant firms with incentives for 
leverage, and I am not expressing a 
position here on whether special access 
prices should be regulated or whether 
vertical regulation such as non- 
discrimination should be imposed. 

46. For the reasons above, I conclude 
that (a) the proposed merger involves a 
loss of direct horizontal facilities-based 
competition in special access; (b) the 
geographic market definition and the 
competitive analysis involve 
consideration of SBC’s pricing policies 
for special access, and this could well 


lead to a region-wide (or similar) 


_geographic market definition being more 


informative than one based narrowly on 
consumer substitution; (c) there may 
well also be vertical issues, especially if 
the state of competition in special 
access is problematic; and (d) the 
Commission should vigorously 
investigate these concerns, including 
demanding the data with which to 
investigate them, and a general 
regulatory proceeding on special access 
cannot replace the investigation of 
merger-specific competitive effects. 


Technical Appendix: Pricing with 
Share-Contingent Discounts 


Consider the following market 
structure. A dominant firm, S, offers 
service at all locations. It sets a price p* 
and a discounted price p that it gives to 
each customer who buys at least a 
fraction 1—e of its volume from it.'2 


=[0.9]| (I-e)pte p. |; this yields = [1+9"/p] .Ifp, = then € 0.15 


Rivals (CAPs) collectively offer 
service at a fraction 6<1 of all locations. 
They set a price p,; I discuss the 
determination of p, below, but for 
simplicity I assume.that it is the same 
for all CAPs. 

Each customer needs to buy service at 
a number of locations, and I assume that 
service is available from CAPs 
(collectively) at a fraction 6 of these 
locations. I assume that the dominant 
firm’s volume condition for the 
discount, that the customer buy at least 
‘a fraction 1—e of its volume from S, is 
binding, which means (assuming p, <p) 
that e <6. 

Thus the customer has two buying 
strategies. First, it could buy from CAPs 
wherever they offer service, but must 
then pay S the undiscounted price p* in 
the fraction 1 —@ of case where there is 
no CAP. This “break-out” strategy leads 
to an average price paid of: 

6p.+(1 —@)p*. 

Alternatively, the customer can 
‘manage to the discount” and limit its 
procurement from CAPs to a fraction 
¢ <6 of locations, so that it pays the 
discounted price p in the remaining 
cases. This leads to an average price 
paid of: 


11 For a recent discussion of a range of leverage 
incentives, and the link with regulation of a 
bottleneck, see Joseph Farrell and Philip Weiser, 
“Modularity, Vertical Integration, and Open Access 
Policies: Towards a Convergence of Antitrust and 
Regulation in the Internet Age,” Harvard Journal of 
Law and Technology 17:1 (Fall 2003), 85-135. 


€p-+(1—e)p. 

In reality, different customers may 
make different choices, but for a simple 
model, consider limit pricing by S so 
that all customers choose the latter 
option. (There would be no point in the 
discount program if all customers chose 
the former option.) At least given 8 and 
p*, S presumably wants to maximize p, 
subject to keeping customers on the 
discount program, which implies: 


Note that since the customer is offered 
CAP service at 8 locations but will not 
buy it at more than ¢ of them, CAPs at 
different locations actually compete 
with one another. This is a possible 
reason why, I understand, a single CAP 
offering special access to a building 
otherwise served only by SBC will price 
well below SBC, not just below as 
would presumably be the case 
(adjusting for quality) without the 
volume pricing. 

From the formula for p one can derive 
the effects on the average price paid if 
a merger removes a CAP and 6 thus 
falls, assuming that p* and ¢ remain 


12 As noted above, Global Crossing reports that 
SBC’s volume commitment plans specify 90% of 
previous-year in-region special access spend. In 
order to meet such a commitment, assuming for 
simplicity that there is no growth, the customer 
would have-to serve no more than a fraction ¢ of 


unchanged: 
Ap = —(1 — €)~'(p* — 


Perhaps more usefully, we can plug the 
formula for p into the expression ep, + 
(1 —-e) p for the average price p actually 
paid, yielding p = (1 — 0) p* + @ p.. This 
is the same average price as would be 
paid if (a) there were no linkages among 
locations; (b) S priced at p* at its 
monopoly locations; and (c) customers 
paid p, at locations with CAPs. We then 
have Ap = (p* — p.) [—A6]. 


If (in the world with discount pricing) 
S expects that many customers will not 


_ break out and pay p*, but will instead 


manage to the discount and. limit their 
purchases from CAPs so as to avoid p* 
and pay p instead, then p* plays the 
role of a penalty inducement to manage 
to the discount scheme as well as a 
market price for break-out customers in 
monopoly buildings. Thus it appears 
that S has an incentive to set p* above 
the monopoly level p™, roughly in 
proportion to the fraction of customers 
who manage to the discount rather than 
break out. On the other hand, p, reflects 
artificial inter-location competition as 
described above, as well as any intra- 
location competition from the presence 


customers via CAPs. where ¢ is such that (see 
equation above). 

13 One of the ways in which this model is 
preliminary and incomplete is that it does not 
model SBC’s choice of those variables. 
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of multiple CAPs at a building, so p. 
will be decreasing in (@ — €)/8. 

The net effect of the discount pricing 
program on the average price paid is 
thus not obvious from this preliminary 
analysis, but to the extent that p* > p™ 
and/or that p. is below the average 
oligopoly price that would emerge 
under granular competition, the 
program apparently exacerbates the 
average competitive effect of a loss in 0, 
i.e. the average competitive effect of a 
merger. 

The model also seems to suggest that 
such a program may be exclusionary, in 
the sense of making entry even by an 
equally efficient CAP unprofitable even 
though the incumbent S prices well 
above cost. The gross return to entry is 
Pc times the probability that a CAP will 
make a sale. In the simple model, that 
probability is e/6 < 1. That is, despite 
pricing well below the incumbent S, a 
CAP will sometimes (perhaps often) lose 
business to S. Although this is not a 
deep or complete analysis, I believe it is 
enough to establish that the possible 
anticompetitive effect of such a pricing 
plan is a question well worth 
investigating, and that competitive 
analysis of the proposed merger should 
not assume with certainty that these 
pricing practices will survive the 
Commission’s policy response to such 
an investigation. 


Appendix C—Agreement 

Whereas, Quest Communications 
International, Inc., a Delaware 
corporation (‘‘Qwest’’), and Allegiance 
Telecom, Inc., a Delaware corporation 
(““Allegiance’’), have entered into an 
Asset Purchase Agreement dated as of 
December 18, 2003 pursuant to which 
Qwest agreed to purchase substantially 
all of the property, assets, licenses, and 
rights that Allegiance uses to provide 
telecommunications services to business 
customers, 

Whereas, Qwest intends to bide for 
the assets of Allegiance at the 
bankruptcy auction scheduled to be 
held on February 12 and 13, 2004, in the 
U.S. Bankruptcy Court for the Southern 
District of New York, 

Whereas, the United States 
Department of Justice (“Department’’) 
has opened a preliminary inquiry into 
Qwest’s proposed acquisition of 
Allegiance to investigate whether 
Qwest’s acquisition of Allegiance’s 
assets used to serve telecommunications 
customers in five Metropolitan 
Statistical Areas—Denver, Colorado; 
Minneapolis, Minnesota; Portland, 
Oregon; Phoenix, Arizona; and Seattle, 
Washington—located largely or wholly 
within Qwest’s local exchange service 
franchise areas (‘In-Region Assets’’) 


may tend substantially to lessen 
a in any relevant market, 

Whereas, the Department has 
identified no competitive concerns with 
Qwest’s proposed acquisition of 
Allegiance in Metropolitan Statistical 
Areas located outside of Qwest’s local 
exchange service franchise areas, 

Whereas, Allegiance is in bankruptcy 
and a prolonged delay in resolving its 
status could be detrimental to 


Allegiance’s customers, employees, and 


business, as well as to competition in 
the telecommunications business, 

Whereas, Qwest and Allegiance desire 
that the closing of a potential 
transaction between Qwest and 
Allegiance not be unnecessarily delayed 
beyond April 8, 2004, 

Whereas, Qwest and Allegiance desire 
to reach an agreement with the 
Department prior to the bankruptcy 
auction regarding the Department’s 
antitrust investigation and the 
disposition of the In-Region Assets 
should the Department conclude that 
Qwest’s acquisition of the In-Region 
may tend substantially to lessen 
competition, and 

Whereas, the Department believes that 
the undertakings of Qwest and 
Allegiance under the proposed Final 
Judgment would be sufficient to remedy 
any potential anticompetitive 
consequence of Qwest’s acquisition of 
Allegiance, 

Now, therefore, Qwest, Allegiance, 
and the Department agree that the 
following provisions shall apply if the 
U.S. Bankruptcy Court for the Southern 
District of New York, pursuant to 11 
U.S.C. 363, approves an agreement by 
which Qwest acquires all, or 
substantially all, of the assets of 
Allegiance (‘‘the Transaction’’): 

1. Qwest and Allegiance will not close 


-the Transaction prior to April 8, 2004. 


2. If at any time after April 1, 2004, 
the Department concludes that Qwest’s 
acquisition of the In-Region Assets from 
Allegiance may tend substantially to 
lessen competition in any relevant 
market, and the Assistant Attorney 
General has authorized the filing of a 
complaint in federal district court 
alleging the same, Qwest and Allegiance 
agree not to contest that determination 
or any other allegations contained in the 
Department’s complaint, provided that 
Qwest and Allegiance shall have been 
afforded a reasonable opportunity to 
meet with and be heard by the Deputy 
Assistant Attorney General or Assistant 
Attorney General within the Department 
responsible for this matter prior to such 
determination being made. 

3. In the event that the Department 


_determines that Qwest’s acquisition of 


the in-region assets from Allegiance may 


tend substantially to lessen competition 
in any relevant market, Qwest and 
Allegiance hereby consent and agree, 
pursuant to the terms of the Stipulation 
attached hereto as Exhibit 1, to the entry 
of a Final Judgment, in the form 
attached hereto as Exhibit 2. 


4. The Department will conduct its 
investigation of Qwest’s proposed 
acquisition of Allegiance via Civil 
Investigative Demands (‘‘CIDs’’) rather 
than Second Requests and will not 
oppose the closing of the Transaction on 
April 8, 2004, or any time thereafter. 


5. Qwest and Allegiance will fully — 
comply with CIDs for documents and 
interrogatories issued by the 
Department, will produce the requested 
information ona rolling basis, and will 
use their best efforts to complete 
production by March 5, 2004. Qwest 
and Allegiance will produce any 
individual issued a CID for oral 
testimony, and will use their best efforts 
to make any such individual available 
within 10 days after issuance of the CID. 


6. The Department will use its best 
efforts to complete its investigation by 
the later of (a) April 8, 2004, or (b) 30 
days after Qwest and Allegiance have 
both fully complied with CIDs for 
documents and interrogatories issued by 
the Department, but in the event that the 
Department has neither closed its 
investigation nor filed a complaint as of 
the date the Transaction is 
consummated, Qwest and Allegiance 
will abide by the Hold Separate 
provisions contained in Paragraphs 
V.A-V.L. of the Stipulation, attached 
hereto as Exhibit 1, until such time as 
the Department notifies Qwest and 
Allegiance that it has decided not to 
challenge the proposed Transaction. 


7. Until the Department competes its 
investigation, Qwest and Allegiance 
shall not, without the Department’s 
consent, sell, lease, assign, transfer, or 
otherwise dispose of any of the 
Divestiture Assets, as defined in 
Paragraph II.D of the Proposed Final 
Judgment attached hereto as Exhibit 2, 
except as in the ordinary course of 
business. 


William Kokasky, : 

Wilmer, Culter & Pickering, Attorney for 
Qwest 

Marimichael O. Skubel, 
Kirkland & Ellis LLP, Attorney for Allegiance. 
Lawrence M. Frankel, 

Attorney, Telecommunications & Media 
Section, Antitrust Division, United States 
Department of Justice. 
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United States District Court, District of : 
Columbia f 


United States of America, Plaintiff, v. 
Qwest Communications International 
Inc. and Allegiance Telecom, Inc. 

Defendants. 


Civil Action No. 
Filed: 


Hold Separate Stipulation and Order 


It is hereby stipulated and agreed by 
and between the undersigned parties, 
subject to approval and entry by the 
Court, that: 

I. Definitions 

As used in this Hold Separate 
Stipulation and Order: 

_ A. “Acquirer” or ‘“‘Acquirers’’ means 
the entity or entities to whom 
defendants divest the Divestiture Assets. 

B. “Qwest” means defendant Qwest 
Communications International Inc., a 
Delaware corporation with its 
headquarters in Denver, Colorado, its 
successors and assigns, and its 
subsidiaries, divisions, groups, 
affiliates, partnerships and joint 
ventures, and their directors, officers, 
managers, agents and employees. 

C. “Allegiance” means defendant 
Allegiance Telecom, Inc., a Delaware 
corporation with its headquarters in 
Dallas, Texas, its successors and assigns, 
and its subsidiaries, divisions, groups, 
affiliates, partnerships and joint 
ventures, and their directors, officers, 
managers, agents, and employees. 

D. “Divestiture Assets”’ means all 
assets, tangible and intangible, acquired 
by Qwest from Allegiance pursuant to 
11 U.S.C. 363, that are used by 
Allegiance to provide 
telecommunications services in the In- 
Region MSAs, except for Excluded 
Assets. The term ‘‘Divestiture Assets” 
shall be construed broadly to 
accomplish the complete divestiture of 
assets to ensure that the divested assets 
are sufficient to operate a viable ongoing 
telecommunications business and 
includes, but is not limited to: 

(1) All switches, routers, transport, 
and associated collocation facilities 
located in the In-Region MSAs, and 
interconnection agreements used in 
connection with the provision of 
telecommunications services 
(telecommunications herein includes 
transmission using the IP protocol) to 
customers in the In-Region MSAs, and 
all interests, contracts and other 
associated rights in those facilities, that 
were acquired by Qwest from Allegiance 
pursuant to 11 U.S.C. 363; 

(2) All contracts with customers to 
provide telecommunications services to 
locations within the In-Region MSAs, 


business and customer records and 
information, customer lists, credit 
records, deposits, accounts, and historic 
and current business plans associated 
with the provision of 
telecommunications services to 
customer locations in the In-Region 
MSAs or with marketing to potential 
customers in the In-Region MSAs; 

(3) All types of real property and 
personal property, equipment, 
inventory, office furniture, fixed assets 
and furnishings, supplies and materials 
located in the In-Region MSAs; 

(4) All licenses, permits and - 


authorizations issued by the Federal 


Communications Commission or any 
other federal, state or local regulatory 
body used in the provision of 
telecommunications services in the In- 
Region MSAs; 
5) All intellectual property rights that 
are used: to provide telecommunications 
services in the In-Region MSAs. 
Intellectual property rights comprise all 
patents, licenses, sublicenses, trade 
secrets, know-how, computer software 
and related documentation, drawing, 
blueprints, design, technical and quality 
manuals, and other technical 
information defendants supply to their 
own employees, customers, suppliers, 
agents or licensees, or other intellectual 
property, including all intellectual 
property rights under third party 
licenses. Intellectual property rights will 
be provided to the extent they are 
capable of being transferred to a 
purchaser either in their entirety, or 
through a license or sub-license; 

(6) All leases, contracts, agreements, 
and commitments with third parties 
used-primarily in connection with the 
provision of telecommunications 
services in the In-Region MSAs; and 

(7) All transport facilities physically 
located in whole or in part within In- 
Region MSAs including all interests, ° 
contracts, and associated rights acquired 


-by Qwest from Allegiance pursuant to 


11 U.S.C. 363. 

E. “Excluded Assets’’ means: (a) all 
Excluded Customer Contracts; (b) all 
transport facilities between MSAs 
outside of the In-Region MSAs; and (c) 
all Shared Systems. 

F. “Excluded Customer Contract” 
means any single contract with a 
customer (a) that covers 
telecommunication services provided to 
locations within, as well as outside, the 
In-Region MSAs, (b) for which the 
majority of the services are provided 
outside the In-Region MSAs (with 
‘“‘majority’’ measured by an objective 
measure approved by the United States 
in its sole discretion), and (c) for which 
it would be impossible or impractical 
for Qwest and the Acquirer(s) to divide 


the revenues and responsibilities under 
the contract. The term also includes any 
business and customer records and 
information, customer lists, credit 
records, accounts, and historic and 
current business plans associated 
exclusively with provision of service via 
such contracts. 

G. “In-Region MSAs” means the 
following Metropolitan Statistical Areas 
(MSAs): Denver, Colorado; Minneapolis, 
Minnesota; Phoenix, Arizona; Portland, 


Oregon; and Seattle, Washington. 


H. “Shared Systems” means all 
operating and related systems acquired 
by Qwest from Allegiance pursuant to 
11 U.S.C. 363 that (a) are predominantly 
used in connection with the provision 
of telecommunications services to 
customers in markets outside of the In- 
Region MSAs, including, but not limited 
to, order entry, provisioning, billing, 
network monitoring, and other systems, 
and (b) are not capable of being divided 
between the divested and retained 
businesses. 


Il. Objectives 


The Final Judgment filed in this case 
is meant to ensure defendants’ prompt 
divestiture of the Divestiture Assets for 
the purpose of remedying the effects 
that the United States alleges would 
otherwise result from Qwest’s 
acquisition of the Divestiture Assets. 
This Hold Separate Stipulation and 
Order ensures, prior to such 
divestitures, that the Divestiture Assets 
remain economically viable and ongoing 
business concerns that will remain 
independent and uninfluenced by 
Qwest, and that competition is 
maintained during the pendency of the 
ordered divestitures. — 


Ill. Jurisdiction and Venue 


The Court has jurisdiction over the 
subject matter of this action and over 
each of the parties hereto, and venue of 
this action is proper in the United States 
District Court for the District of 
Columbia. 


IV. Compliance With and Entry of Final 
Judgment 


- A. The parties stipulate that a Final 
Judgment in the form attached hereto as 
Exhibit A may be filed with and entered 
by the Court, upon the motion of any 
party or upon the Court’s own motion, 
at any time after compliance with the 
requirements of the Antitrust 
Procedures and Penalties Act (15 U.S.C. 
16), and without further notice to any 
party or other proceedings, provided 
that the United States has not 
withdrawn its consent, which it may do 
at any time before the entry of the 
proposed Final Judgment by serving 
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notice thereof on defendants and by 
filing that notice with the Court. 

B.-Defendants shall abide by and 
comply with the provisions of the 
proposed Final Judgment, pending the 
Judgment’s entry by the Court, or until 
expiration of time for all appeals of any 
Court ruling declining entry of the 
proposed Final Judgment, and shall, 
from the date of the filing of this 
Stipulation with the Court, comply with 
all the terms and provisions of the 
proposed Final Judgment as though the 
same were in full force and effect as an 
order of the Court. 

C. Defendants shall not consummate 
the transaction sought to be enjoined by 
the Complaint herein before the Court 
has signed this Hold Separate 
Stipulation and Order. 

D. This Stipulation shall apply with 
equal force and effect to any amended 
proposed Final Judgment agreed upon 
in writing by the parties and submitted 
to the Court. 

E. In the event (1) the United States 
has withdrawn its consent, as provided 
in Section IV(A) above, or (2) the 
proposed Final Judgment is not entered 
pursuant to this Stipulation, the time 
has expired for all appeals of any Court 
ruling declining entry of the proposed _ 
Final Judgment, and the Court has not 
otherwise ordered continued 
compliance with the terms and 
provisions of the proposed Final 
Judgment, then the parties are released 
from all further obligations under this 
Stipulation, and the making of this 
Stipulation shall be without prejudice to 
any party in this or any other 
proceeding. 

F. Defendants represent that the 
divestitures ordered in the proposed 
Final Judgment can and will be made, 
and that defendants will later raise no 
claim of mistake, hardship or difficulty 
of compliance as grounds for asking the 
Court to modify any of the provisions 
contained therein. | 


V. Hold Separate Provisions 


Until the divestitures required by the 
Final Judgment have been 
accomplished: 

A. Defendants shall preserve, 
maintain, and continue to operate the 
Divestiture Assets as independent, 
ongoing, economically viable 
competitive businesses, with 
management, sales and operations of 
such assets held entirely separate, 
distinct and apart from those of Qwest’s 
other operations. Qwest shall not 
coordinate its marketing or terms of sale 
of any products or services with those 
sold under any of the Divestiture Assets. 
Within ten (10) days after the-entry of 
the Hold Separate Stipulation and 


Order, defendants will inform the 
United States of the steps defendants 
have taken to comply with this Hold . 
Separate Stipulation and Order. 

B. Qwest shall take all steps necessary 
to ensure that (1) the Divestiture Assets 
will be maintained and operated as 
independent, ongoing economically 
viable and active competitors in the 
telecommunications business; (2) 
management of the Divestiture Assets 
will not be influenced by Qwest (except 
to the extent necessary to carry out 
Qwests’s obligations under this Order or 
as required by applicable law); and (3) 
the books, records, competitively 
sensitive sales, marketing and pricing 
information, and decision-making 
concerning production, distribution or 
sales of products or services by or under 
any of the Divestiture Assets will be 
kept separate and apart from Qwest’s 
other operations. - 

C. Defendants shall use all reasonable 
efforts to maintain and increase the 
sales and revenues of the services 
produced or sold by the Divestiture 
Assets, and shall maintain at current or 
previously approved levels for 2005, 
whichever are higher, all promotional, 
advertising sales, technical assistance, 
marketing and merchandising support 
for Divestiture Assets. 

D. Qwest shall provide sufficient 


_working capital and lines and sources of 


credit to continue to maintain the 
Divestiture Assets as economically 
viable and competitive, ongoing 
businesses, consistent with the 
requirements of Sections V(A) and (B). 

E. Defendants shall take all steps 
necessary to ensure that the Divestiture 
Assets are fully maintained in operable 
condition at no less than its current 
capacity and sales, and shall maintain 
and adhere to normal repair and 
maintenance schedule for the 
Divestiture Assets. 

F. Defendants shall not, except as part 
of a divestiture approved by the United 
States in accordance with the terms of 
the proposal Final Judgment, remove, 
sell, lease, assign, transfer, pledge or 
otherwise dispose of any of the 
Divestiture Assets. 

G. Defendants shall maintain, in 
accordance with sound accounting 
principles, separate accurate and 
complete financial ledgers; books and 
records that records that report on a 
periodic basis, such as the last business 
day of every month, consistent with past 
practices, the assets liabilities, expenses, 
revenues and income of the Divestiture 
Assets. 

H. Defendants shall take no action 
that would jeopardize, delay, or impede 
the sale of the Divestiture Assets. 


I. Defendants’ employees with 
primary responsibility for the operation 
of the Divestiture Assets shall not be 
transferred or reassigned to other areas 
within the company except for transfer 
bids initiated by employees pursuant to 
defendants’ regular, established job 
posting policy. Defendants shall provide 
the United States with ten (10) calendar 
days notice of such transfer. 

]. Defendants shall appoint a person 
or persons to oversee the Divestiture 
Assets, subject to the approval of the 
United States, and who will be | 
responsible for defendants’ compliance 
with this section. This person shall have 
complete managerial responsibility for 
the Divestiture Assets, subject to the 
provisions of this Final Judgment. In the 
event such person is unable to perform 
his duties, defendant shall appoint, 
subject to the approval of the United 
States, a replacement within ten (10) 
working days. Should defendant fail to 
appoint a replacement acceptable to the 
United States within this time period, 
the United States shall appoint a . 
replacement. 

K. Unless informed otherwise by the 
person with managerial responsibility 
for the Divestiture Assets, Qwest shall 
provide the Divestiture Assets at no 
costs with the following: (a) Any 
services provided via Shared Systems, 
and (b) transport over interexchange 
facilities acquired by Qwest from 
Allegiance pursuant to 11 U.S.C. 363 
that are not included in the Divestiture 
Assets. 

L. Defendants shall take no action that 
would interfere with the ability of any 
trustee appointed pursuant to the Final © 
Judgment to complete the divestiture 
pursuant to the Final Judgment to an 
Acquirer or Acquirers acceptable to the 
United States. 

M. This Hold Separate Stipulation 
and Order shall remain in effect until 
consummation of the divestiture | 
required by the proposed Final 
Judgment or until further order of the 
Court. 

Dated: 

Respectfully submitted, 


For Plaintiff 
United States of America 


Lawrence M. Frankel, 

D.C. Bar No. 441532, U.S. Department of 
Justice, Antitrust Division, 1401 H Street 
NW., Suite 8000, Washington, DC 20530, 
(202) 514-4298. 

For Defendant 

Qwest Communications International Inc. 
William Kolasky, 

D.C. Bar No. 217539, Wilmer Cutler & 
Pickering, 2445 M Street, NW., Washington, 
DC 20037, (202) 663-6357. 

For Defendant 

Allegiance Telecom, Inc. 


] 

} 
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Marimichael O. Skubel, 

D.C. Bar No. 294934, Kirkland & Ellis LLP, 
655 Fifteenth Street NW,, 
20005, (202) 879-5034. 

Order. 

It is so ordered by the Court, this day 
of 


United States District Judge. 


United States District Court District of. 
Columbia 


United States of America, Plaintiff. v v. 
Qwest Communications International 
Inc., and Allegiance Telecom, Inc., 
Defendants. 


Civil Action No. 

Filed: [Date Filed] 

Final Judgment : 

Whereas, plaintiff, United States of 
America, filed its Complaint on April, 
2004, 

Whereas, plaintiff and defendants, 
Qwest Communications International: 
Inc. (““Qwest’’) and Allegiance Telecom, 
. Inc. (“Allegiance’’), by their respective 
attorneys, have consented to the entry of 
this Final Judgment without trial or 
adjudication of any issue of fact or law, 
and without this Final Judgment 
constituting any evidence against or 
admission by any party regarding any 
issue of fact or law; 

Whereas, defendants agree to be 
bound by the provisions of this Final « 
Judgment pending its approval by the 
Court; 

Whereas, the essence of this Final 
Judgment is the prompt and certain 
divestiture of certain rights or assets by 
the defendants to-assure that 
competition is not substantially 
lessened; 

Whereas, plaintiff requires defendants 
to make certain divestitures for the 
purpose of remedying the loss of 
competition alleged in the Complaint; 
and 

Whereas, defendants have represented 
to the United States that the divestitures 
required below can and willbe made 
and that defendants will later raise no 
claim of hardship or difficulty as 
grounds for asking the Court to modify 
and of the divestiture provisions 
contained below; 

Now therefore,. before any testimony 
is taken, without trial or adjudication of 
any issue of fact or law, and upon 
consent of the parties, it is Ordered, 
Adjudged and Decreed: 


I. Jurisdiction 

This Court has jurisdiction over the — 
subject-matter of and each of the parties 
to this action. The Complaint states a 


claim upon which relief may be granted 
against defendants under Section 7 of 


the Clayton Act, as amended (15 U.S.C. 
18). 
Il. Definitions 


As used in this Final Judgment: 
A. “Acquirer” or “Acquirers” means 
the entity or entities to whom 


defendants divest the Divestiture Assets. 


B. “Qwest” means defendant Qwest 
Communications International Inc., a 
Delaware corporation with its 
headquarters in Denver, Colorado, its 
successors and assigns, and its 
subsidiaries, divisions, groups, 
affiliates, partnerships, and joint 
ventures, and their director, officer, 
—— agents, and employees. 

C. “Allegiance” means defendant 
Allegiance Telecom, Inc., a Delaware 
corporation with its headquarters in 
Dallas, Texas, it successors and assigns, 
and its subsidiaries, divisions, groups, 
affiliates, partnerships and joint 
ventures, and their directors, officers, 
managers, agents, and employees. 

D. “Divestiture Assets” means all 
assets, tangible and intangible, acquired 
by Qwest from Allegiance pursuant to 


11 U.S.C. 363, that are used by 


Allegiance to provide 
telecommunications services in the In- 
Region MSAs, except for Excluded 
Assets. The term “Divestiture Assets” 
shall be construed broadly to 
accomplish the complete divestiture of 
assets to ensure that the divested assets 


are sufficient to operate a viable ongoing 


telecommunications business and 
includes, but is not limited to: 

(1) All switches, routers, transport, 
and associated collocation facilities 
jocated in the In-Region MSAs, and — 
interconnection agreements used in 
connection with the provision of 
telecommunications services 
(telecommunications herein includes 
transmission using the IP protocol) to 
customers in the In-Region MSAs, and 
all interests, contracts and other 
associated rights in those facilities, that 
were acquired by Qwest from Allegiance 
pursuant to 11 U.S.C. 363; 

(2) All contracts with customers to 
provide telecommunications services to 
locations within the In-Region MSAs, 
business and customer records and 


- information, customer lists, credit 


records, deposits, accounts, and historic 
and current business plans associated 
with the provision of 
telecommunications services to 
customer locations in the In-Region 
MSAs or with marketing to potential 
customers in the In-Region MSAs; 

(3) All types of real property and 
personal property, equipment, 
inventory, office furniture, fixed assets 
and furnishings, supplies and materials 
located in the In-Region MSAs; 


(4) All licenses, permits and 
authorizations issued by the Federal 
Communications Commission or any 
other federal, state or local regulatory 
body used in the provision of 
telecommunications services in the In- 
Region MSAs; 

(5) All intellectual property rights that 
are used to provide telecommunications 
services in the In-Region MSAs. 
Intellectual property rights comprise all 
patents, licenses, sublicenses, trade 
secrets, know-how, computer software 
and related documentation, drawing, 
blueprints, design, technical and quality 
manuals, and other technical 
information defendants supply to their 


- own employees, customers, suppliers, 


agents or licensees, or other intellectual 
property, including all intellectual 
property rights under third party 
licenses. Intellectual property rights will 
be provided to the extent they are 
capable of being transferred to a 
purchaser either in their entirety, or 
through a license or sub-license; 

(6) All leases, contracts, agreements, 
and commitments with third parties 
used primarily in connection with the 
provision of telecommunications 
services in the In-Region MSAs; and 

(7) All transport facilities physically 
located in whole or in part within In- 
Region MSAs including all interests, 
contracts, and associated rights acquired 
by Qwest from Allegiance pursuant to 
11 U.S.C. 363. 

E. “Excluded Assets” means: (a) all 
Excluded Customer Contracts; (b) all 
transport facilities between MSAs 
outside of the In-Region MSAs; and (c) 
all Shared Systems. 

F. “Excluded Customer Contract”’ 
means any single contract with a 
customer (a) that covers 
telecommunications services provided 
to locations within, as well as outside, 
the In-Region MSAs, (b) for which the 
majority df the services are provided 
outside of the In-Region MSAs (with 
“majority’’ measured by an objective 
measure approved by the United States 
in its sole discretion), and (c) for which 
it would be impossible or impractical 
for Qwest and the Acquirer(s) to divide 
the revenues and responsibilities under 
the contract. The term also includes any. 
business and customer records and 
information, customer lists, credit 
records, and accounts, and historic and 
current business plans associated 
exclusively with provision of service via 
such contracts. 

G. “In- -Region MSAs” means 
following Metropolitan Statistical Areas 
(MSAs): Denver, Colorado; Minneapolis, 
Minnesota; Phoenix, Arizona; Portland, 
Oregon; and Seattle, Washington. 
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H. “Shared Systems” means all 
auiihe and related systems acquired 
by Qwest from Allegiance pursuant to 
W U.S.C. 363 that (a) are predominantly 
used _in connection with the provision 
of telecommunications services to 
customers in markets outside of the In- 
Region MSAs, including, but not limited 
to, order entry, provisioning, billing, 
network monitoring, and other systems, 

‘and (b) are not capable of being divided 
between the divested and retained 
businesses. 

Ill. Applicability 

A. This Final Judgment applies to 
Qwest and Allegiance, as defined above, 
and all other persons in active concert 
or participation with any of them who 
receive actual notice of this Final 
Judgment by personal service or 
otherwise. 

_B. Defendants shall require, as a 
condition of the sale or other 
disposition of all or substantially all of 
their assets or of lesser business units 
that include the Divestiture Assets, that 
the purchaser of those assets agrees to 
be bound by the provision of this Final 
Judgment, provided, however, that » 
defendants need not obtain such an 
agreement from the Acquirer(s). 


IV. Divestitures 


A. Defendants are ordered ex 
directed, within 75 calendar days after 
the filing of the Complaint in this 
matter, or five (5) days after notice of the 
entry of this Final Judgment by the 
Court, whichever is later, to divest the 
Divestiture Assets in a manner 
consistent with this Final Judgment to 
an acquirer acceptable to the United 
States in its sole discretion. The United 
States, in its sole discretion, may agree 
to an extension of this time period of up 
to three thirty-day periods, not to 
exceed ninety (90) calendar daysin 
total, and shall notify the Court in such 
circumstances. Defendants agree to use 
their best efforts to divest the 
Divestiture Assets as expeditiously as 
possible. 

B. In accomplishing the divestiture 
ordered by this Final Jadgment, 
defendants promptly shall make known, 
by usual and customary means, the 
availability of the Divestiture Assets. 
Defendants shall inform any person 
making inquiry regarding a possible 
purchase of the Divestiture Assets that 
they are being divested pursuant to this 
Final Judgment and provide that person 
with a copy of this Final Judgment. 
Defendants shall offer to furnish to all 
prospective Acquirers, subject to 
customary confidentiality assurances, 
all information and documents relating 
to the Divestiture Assets customarily 


provided in a due diligence process __ 
except such information or documents 
subject to the attorney-client or work- 
product privileges. Defendants shall 
make available such information to the 
United States at the same time that such 
information is made available to any 
other person. 

C. Defendants shall provide the 
Acquirer(s) and the United States 
information relating to the personnel 
involved in the production, operation, 
development and sale of the Divestiture 
Assets to enable the Acquirer(s) to make 
offers of employment. Defendants will 
not interfere with any negotiations by 
the Acquirer(s) to employ any defendant 
employee whose primary responsibility 
is the production, operation, 


_ development and sale of the Divestiture © 
Assets. 


D. Defendants shall permit 
prospective Acquirer(s) of the 
Divestiture Assets to have reasonable 
access to personnel and to make | 
inspections of the physical facilities of 
the business to be divested; access to 
any-and all errvironmental, zoning, and 
other permit documents and 
information; and access to any and all . 
financial, operational, or other - 
documents and information customarily 
provided as part of a due diligence 
process. 

E. Defendants shall warrant to all 
Acquirers of the Divestiture Assets that 
each asset will be operational on the 
date of sale. 

F. Defendants shall not-take any 


_ action that will impede in any way the 


obtaining of necessary regulatory 
approvals, or operation or divestiture of 
the Divestiture Assets. 

G. Defendants shall warrant to the 
Acquirer(s) of the Divestiture Assets that 
there are no material defects in the 
environmental, zoning, licenses or other 
permits pertaining to the operation of 
each asset, and that following the sale 
of the Divestiture Assets, defendants 
will not undertake, directly or 
indirectly, any challenges to the 
environmental, zoning, licenses or other 
permits relating to the operation of the 
Divestiture Assets. 

H. Unless the United States otherwise 
consents in writing, the divestiture 
pursuant to Section IV, or by trustee 
appointed pursuant to Section V, of this 
Final Judgment, shall include the entire 
Divestiture Assets, and shall be 


- accomplished in such a way as to satisfy 


the United States, in its sole discretion, 
that the Divestiture Assets can and will 
be used by the Acquirerfs) as part of a 
viable, ongoing telecommunications 
business. Divestiture of the Divestiture 
Assets may be made to one or more 
Acquirers, provided that in each 


instance it is demonstrated to the sole 
satisfaction of the United States that the 
Divestiture Assets will remain viable 
and the divestiture of such assets will 
remedy the competitive harm alleged in 
the Complaint. The divestitures, 
whether pursuant to Section IV or 


- Section V of this Final Judgment, 


(1) Shall be made to an Acquirer (or 
Acquirers) that, in the United States’s sole 
judgment, has the intent and capability 
(including the necessary managerial, 
operational, technical and financial 
capability) of competing effectively in the 
business of telecommunications services; and 

(2) Shall be accomplished so as to satisfy 
the United States, in its sole discretion, that 
none of the terms of any agreement between 
an Acquirer (or Acquirers) and defendants 
give defendants the ability unreasonably to 
raise the Acquirer’s costs, to lower the 
Acquirer’s-efficiency, or otherwise to 
interfere in the ability of the Acquirer to 
compete effectively. 


I. Upon the Acquirer(s)’s request and 
upon commercially reasonable terms 
and conditions, Qwest will, for a 
reasonable transitional period following 
divestiture, provide Acquirer(s) with (a) 
any services provided via Shared 
Systems; and (b) any interexchange 
services or transport over interexchange 
facilities acquired by Qwest from 
Allegiance pursuant to 11 U.S.C. 363 
that are not included in the Divestiture 
Assets. 

J. To the extent leases, contracts, $ 
agreements, intellectual property rights, 
licenses or commitments with third 
parties that are acquired by Qwest from 
Allegiance pursuant to 11 U.S.C. 363 
and would otherwise be Divestiture 
Assets are not assignable or transferable, 
or such contracts (except for customer 
contracts), agreements, rights, licenses 
or commitments cover more than one 
MSA, including at least one MSA that 
is not an In-Region MSA, then Qwest is 
not obligated to assign or transfer such 
contracts, agreements, rights, licenses or 
commitments. In that event, or in the 
event that Qwest rejects any executory 
contract pursuant to 11 U.S.C. 365 
which the Acquirer deems necessary to 
operate a viable ongoing 
telecommunications business i in the In- 
Region MSAs, Qwest shall use its best 
efforts to obtain for the Acquirer the - 
equivalent of the services or other rights 
that would have been provided but for 
said non-assignment, non-transfer, or 
rejection. 


V. Appointment of Trustee 


A. If defendants have not divested the 


Divestiture Assets within the time 
period specified in Section IV(A),. 
defendants shall notify the United 
States of that fact in writing. Upon 
application of the United States, the 


| 


Federal Register/Vol. 71, No. 65/ Wednesday, April 5, 2006/Notices 


17219 


Court shall appoint a trustee selected by 
the United States and approved by the 
Court to effect the divestiture of the 
Divestiture Assets. 

B. After the appointment of a trustee 
becomes effective, only the trustee shall 
have the right to sell the Divestiture 


Assets. The trustee shall have the power 


and authority to accomplish the 
divestiture to an Acquirer[s] acceptable 
to the United States at such price and 
on such terms as are then obtainable 
upon reasonable.effort by the trustee, 
subject to the provisions of Sections IV, 
V, and VI of this Final Judgment, and 
shall have such other powers as this 
Court deems appropriate. Subject to 
Section V(D) of this Final Judgment, the 
trustee may hire at the cost and expense 
of defendants any investment bankers, 
attorneys, or other agents, who shall be 
solely accountable to the trustee, 
reasonably necessary in the trustee’s 
judgment to assist in the divestiture. 

C. Defendants shall not object to a sale 
by the trustee on any ground other than 
the trustee’s malfeasance. Any such 
objections by defendants must be 
conveyed in writing to the United States 
and the trustee within ten (10) calendar 
days after the trustee has provided the 
notice required under Section VI. 

D. The trustee shall serve at the cost 
and expense of Qwest, on such terms | 
and conditions as the United States 
approves, and shall account for all 
monies derived from the sale of the . 
assets sold by the trustee and all costs 
expenses so incurred. After approval by 
the Court of the trustee’s accounting, 
including fees for its services and those 
of any professionals and agents retained 
by the trustee, all remaining money 
shall be paid to Qwest and the trust 
shall then be terminated. The 
compensation of the trustee and any 
professionals and agents retained by the 
trustee shall be reasonable in light of the 
. value of the Divestiture Assets and 
based on a fee arrangement providing - 

the trustee with an incentive based on 

_the price and terms of the divestiture 
and the speed with which it is 
accomplished, but timeliness is 
paramount. 

E. Defendants shall use their best 
efforts to assist the trustee in 
accomplishing the required divestiture. 
The trustee and any consultants, 
accountants, attorneys, and other 
persons retained by the trustee shall 
have full and complete access to the 
personnel, books; records, and facilities 
of the business to be divested, and 
defendants shall develop financial and 
other information relevant to such 
busirress as the trustee may reasonably - 
request, subject to reasonable protection 
for trade secret or other confidential 


research, development, or commercial 
information. Defendants shall take no 
action to interfere with or to impede the 
trustee’s accomplishment of the 
divestiture. 

F. After its appointment, the trustee 
shall file monthly reports with the 
United States and the Court setting-forth 
the trustee’s efforts to accomplish the 
divestiture ordered under this Final 
Judgment. To the extent such reports 
contain information that the trustee 
deems confidential, such reports shall 
not be filed in the public docket of the 
Court. Such reports shall include the 
name, address, and telephone number of 
each person who, during the preceding 
month, made an offer to acquire, . 
expressed an interest in acquiring, 
entered into negotiations to acquire, or 
was contacted or made an inquiry about 
acquiring, any interest in the Divestiture 
Assets, and shall describe in detail each 
contact with any such person. The 
trustee shall maintain full records of all 
efforts made to the Divestiture Assets. 

G. If the trustee has not accomplished 
such divestiture within six months after 
its appointment, the trustee shall 
promptly file with the Court a report 
setting forth (1) the trustee’s efforts to 
accomplish the required divestiture, (2) 
the reasons, in the trustee’s judgment, 
why the required divestiture has not 
been accomplished, and (3) the trustee’s 
recommendations. To the extent such 
reports contain information that the 
trustee deems confidential, such reports 
shall not be filed in the public docket 
of the Court. The trustee shall at the 
same time furnish such report to the 
United States who shall have the right 
to make additional recommendations 
consistent with the purpose of the trust. 
The Court thereafter shall enter such 
orders as it shall deem appropriate to 
carry out the purpose of the Final 
Judgment, which may, if necessary, 
include extending the trust and the term 
of the trustee’s appointment by a period 
requested by the United States. 


VI. Notice of Proposed Divestiture 


A. Within two (2) business days 
following execution of a definitive 
divestiture agreement, defendants or the 
trustee, whichever is then responsible 
for effecting the divestiture required 
herein, shall notify the United States of 
any proposed divestiture required by 


. Section IV or V of this Final Judgment. 


If the trustee is responsible, it shall 
similarly notify defendants. The notice 
shall set forth the details of the 
proposed divestiture and list the name, 
address, and telephone number of each 


‘person not previously identified who 


offered or expressed an interest in or 
desire to acquire any ownership interest 


’ full details of the same. 


in the Divestiture Assets, together with 


B. Within fifteen (15) calendar days of 
receipt by the United States of such 
notice, the United States may request 
from defendants, the proposed Acquirer 
or Acquirers, and other third party, or 
the trustee if applicable additional 
information concerning the proposed 
divestiture, the proposed Acquirer or 
Acquirers, and any other potential 
Acquirer. Defendants and the trustee 
shall furnish any additional information 
requested within fifteen (15) calendar 
days of the receipt of the request, unless 
the parties shall otherwise agree. 

_ °C. Within thirty (30) calendar days 
after receipt of the notice or within 
twenty (20) calendar days after the 
United States has been provided the 
additional information requested from 
defendants, the proposed Acquirer or 
Acquirers, any third party, and the 
trustee, whichever is later, the United 
States shall provide written notice to 
defendants and the trustee, if there is 
one, stating whether or not it objects to 
the proposed divestiture. If the United 
States provides written notice that it _ 
does not object, the divestiture may be 
consummated, subject only to 
defendants’ limited right to object to the 
sale under Section V(C) of this Final 
Judgment. Absent written notice that the 
United States does not object to the 
proposed Acquirer or upon objection by 
the United States, a divestiture 
proposed under Section IV or Section V 
shall not be consummated. Upon 
objection by defendants under Section 
V(C), a divestiture proposed «under 
Section V shall not be consummated 
unless approved by the Court. 


VII. Financing 


Defendants shall not finance all or 
any part of any purchase made pursuant 
to Section IV or V of this Final 
Judgment. 


_ VIII. Hold Separate 


Until the divestiture required by this 
Final Judgment has been accomplished 
defendants shall take all steps necessary 
to comply with the Hold Separate 
Stipulation and Order entered by this 
Court. Defendants shall take no action 
that would jeopardize the divestiture 
ordered by this Court. 


IX Affidavits 


A. Within twenty (20) calendar days 
of the filing of the Complaint in this 
matter, and every thirty (30) calendar 
days thereafter until the divestiture[s] 
has been completed under Section IV or 
V, defendants shall deliver to the United 
States an affidavit as to the fact and 
manner of its compliance with Section 
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IV or V of this Final Judgment. Each 
such affidavit shall include the name, 
address, and telephone number of each 
person who, during the preceding thirty 
days, made an offer to acquire, 
expressed an interest in acquiring, 
entered into negotiations to acquire, or 
was contacted or made an inquiry about 
acquiring, any interest in the Divestiture 
Assets, and shall describe in detail each 
contact with any such person during 

_that period. Each such affidavit shall 
also include a description of the efforts 
defendants have taken to solicit buyers 
for the Divestiture Assets, and to 
provide required information to 
prospective purchasers, including the 
limitations, if any, on such information. 
Assuming the information set forth in 
the affidavit is true and complete, any 
objection by the United States to 
information provided by defendants, 
including limitation on information, 
shall be made within fourteen (14) days 
of receipt of such affidavit. 

B. Within twenty (20) calendar days 
of the filing of the Complaint in this 
matter, defendants shall deliver to the 
United States an affidavit that describes 
in reasonable detail all actions 
defendants have taken and all steps 
defendants have implemented on an 
ongoing basis to comply with Section 
VIII of this Final Judgment. Defendants 
shall deliver to the United States an 
affidavit describing any changes to the 
efforts and actions outlined in 
defendants’ earlier affidavits filed 
pursuant to this section within fifteen 
(15) calendar days after the change is 
implemented. 

. Defendants shall keep all records of 
all efforts made to preserve and divest 
the Divestiture Assets until one year 
after such divestiture has been 
completed. 


X. Compliance Inspection 
A. For the purposes of determining or 
securing compliance with this Final 
Judgment, or of determining whether 
the Final Judgment should be modified 
or vacated, and subject to any legally 
recognized privilege, from time to time 
duly authorized representatives of the 
United States Department of Justice, 
_including consultants and other persons 
retained by the United States, shall, 
upon written request of a duly 
authorized representative of the 
Assistant Attorney General in charge of 
the Antitrust Division, and on 
reasonable notice to defendants, be 
permitted: 
(1) Access during defendants’ office 
hours to inspect and copy, or at the 
United States’s option, to require 
defendants provide copies of, all books, 
ledgers, accounts, records and 


documents in the possession, custody, . 
or control of defendants, relating to any 
matters contained in this Final 
Judgment; and 

(2) To interview, either informally or 
on the record, defendants’ officers, 
employees, or agents, who may have ~ 
their individual counsel present, 
regarding such matters. The interviews 
shall be subject to the reasonable 
convenience of the interviewee and 
without restraint or interference by 
defendants. 


B. Upon the written requests of a duly 
authorized representative of the 
Assistant Attorney General in charge of 
the Antitrust Division, defendants shall 
submit written reports or interrogatory 
responses, under oath if requested, 
relating to any of the matters contained 


in this Final Judgment ag may be 


requested. 

C. No information or documents 
obtained by the means provided in this 
section shall be divulged by the United 
States to any person other than an . 
authorized representative of the 
executive branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party 
(including grand jury proceedings), or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law. 

D. If at the time information or 
documents are furnished by defendants 
to the United States, defendants 
represent and identifying in writing the 
material in any such information or 
documents to which a claim of 
protection may be asserted under Rule 
26(c)(7) of the Federal Rules of Civil 
Procedure, and defendants mark each 
pertinent page of such material, 
“Subject to claim of protection under 
Rule 26(c)(7) of the Federal Rules of . 
Civil Procedure,” then the United States 
shall give defendants ten (10) calendar 
days notice prior to divulging such 
material in any legal proceeding (other 
than a grand jury proceeding). 


XI. No Reacquisition 


Defendants may not reacquire any 
part of the Divestiture Assets during the 
term of this Final Judgment. 


XII. Retention of Jurisdiction 


This Court retains jurisdiction to 
enable any party to this Final Judgment 
to apply to this Court at any time for 
further orders and directions as may be 
necessary or appropriate to carry out or 
construe this Final Judgment, to modify 
any of its provisions, to enforce 


compliance, and to punish violations of — 


its provisions. 


XII. Expiration of Final Judgment 


Unless this Court grants an extension, 
this Final Judgment shall expire ten 
years from the date of its entry. 


XVI. Public Interest Determination 
Entry of this Final Judgment is in the 
public interest. 


Date: 


Court approval subject to procedures of 
Antitrust Procedures and Penalties Act, 15 
U.S.C. 16. 


United States District Judge. 


Appendix D—Reply Declaration of 
Joseph Farrell 


Before the Federal Communications 
Commission 

In the Matter of Special Access Rates for 
Price Cap Local Exchange Carriers 


[WC Docket No. 05-25] 


ATS&T Corp. Petition for Rulemaking to 
Reform Regulation of Incumbent Local 
Exchange Carrier Rates for Interstate 
Special Access Services 


[RM No. 10593] 


Reply Declaration of Joseph Farrell on 
Behalf of CompTel 
I. Qualifications : 

1. Iam Professor of Economics, 
Affiliate Professor of Business, and 
Chair of the Competition Policy Center 
at the University of California at 
Berkeley. Among other non-university 
professional activities, | was Chief 
Economist at the FCC in 1996-1997, 
President of the Industrial Organization 
Society in 1996, Editor of the Journal of 
Industrial Economics in 1995-2000, 
Deputy Assistant Attorney General and 
chief economist at the Antitrust 
Division of the U.S. Department of 
Justice in 2000-2001, and member of 
the National Academies of Science, 
Computer Science and 
Telecommunications Board in 2001-— 
2004. I am a Fellow of the Econometric 
Society and a member of the Editorial 
Board of the journal Information 
Economics and Policy. 

II. Overview 

2. I begin by explaining why 
incumbent termination charges and 
certain kinds of optional volume or 
loyalty discounts are likely to 
exacerbate problems arising from well- 
-known barriers to entry, especially , 
when the inducement for customers to 
subscribe to these optional plans 
includes raising the price’of the 
alternative, e.g., setting excessive basic 
rates for month-to-month service. I then 
discuss the use of price and cost 


| | 
| 
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information for assessing competition in 
this market, and comment in particular 
on the Declaration of Dr. William . 
Taylor. 


Ill. Effects of ILEC Contracts on 
Competition : 

3. Economic and structural barriers to 
competitive entry into the special access 
market are well known and well 
documented. Ordover and Willig 
summarized several such barriers in a 
declaration submitted along with 
’ AT&T’s petition that launched this 
proceeding.’ Special access services are 
characterized by economies of scale and 
sunk costs, as well as substantial 
incumbent first-mover advantages such 
as rights-of-way and building access. As 
a result, competitive entry generally has 
been restricted to‘the highest capacity 
services provided in dense metropolitan 
areas. Any further impediments to 
entry, such as the ILEC contract 
provisions I describe below, exacerbate, 
these inherent economic and 
operational barriers. 

4. Among such incremental 
impediments to entry would be (a) 
excessive charges (typically payable by 
the customer) for terminating ILEC 
service, (b) commitments to purchase 
some minimum amount from the 
incumbent, with substantial penalties 
for non-compliance, and (c) any 
provisions such as volume or loyalty 
discounts under which a special access 
consumer pays the ILEC more for 
something else (such as service at 
another location) if it uses an entrant 
rather than ILEC special access in one 
location. For many customers on a 
discount plan, the basic month-to- 
month tariff may be the next-most 
preferred alternative. When the basic 
month-to-month plan specifies prices 
significantly above the competitive 
level, these discounted prices (and 


discounted prices in other plans) can 
also be above competitive levels. 
Moreover, when a monopoly offers 
proportional or relative discounts off its 
undiscounted prices in order to induce 
customers to agree to exclusionary 
provisions, it has an incentive to set the 
undiscounted price above even the 
monopoly level (because, rather than 
simply deterring demand, an increase 
above the monopoly level steers 
customers into the discount plans and 
also brings the discount prices closer to 
the monopoly level).? Thus, even if they 
have other efficiency rationales, such 
pricing schemes put an additional 
wedge into the incentive for the 
customer to contract with a competitive 
carrier whose long-run cost is below the 
ILEC’s price.* They thus weaken entry 
as a constraint on an incumbent’s 
overall price level, whether or not they 
fall into standard antitrust categories 
such as predatory pricing or tying. 

5. ILECs have implemented such 
pricing schemes in their special access 
tariffs. SBC’s ‘Managed Value Plan’”’ 
(“MVP”) Tariff is an example. The MVP 
is an umbrella plan. Customers 
purchasing a wide range of special 
access products can include several 
such purchases in the MVP, which 
provides discounts in addition to term 
and volume discounts contained in their 
underlying tariffs from which customers 
purchase the special access circuits that 
they include in the MVP. The MVP 
discounts increase each year (9% in the 
1st year, 11% in the 2nd, 12% in the 
3rd, 13% in the 4th, and 14% in the 5th 
year). Carriers must spend at least $10 
million annually on SBC special access 
services to be eligible.* The MVP 
establishes a “Minimum Annual 
Revenue Commitment” (MARC) that the 
carrier must maintain with SBC for the 
five-year term. The MARC is established 


when the carrier joins the MVP by 
taking a carrier’s previous three months’ 
billing for qualified services (defined as 
virtually all SBC transport services) 
multiplied by four. 

6. Carriers receive the MVP discount 
on services purchased up to their 
MARC. The discount does not apply to 
services purchased in excess of the 
MARC unless the MARC is increased. 
The MARC can be increased (semi- 
annually, by a minimum of 5%), but 
cannot be decreased during the term of 
the MVP. 

7. The MVP requires carriers to 
purchase at least 95% of their SBC 
transport services from SBC’s interstate 
tariff, restricting their purchases of 
UNEs to less than 5%. (Recent tariff 
contract filings include-a higher 
requirement of 98%).5 

8. If a carrier fails to meet the MARC, 
it must either continue the contract and 
pay a shortfall penalty equal to the 
difference between its MARC and the 
actual amount spent, or terminate its 
contract and pay a termination penalty. 
For example, if the carrier terminates 
during year 3 of the plan, it pays 12.5% 
of the MARC for the remainder of year 
3 and the remaining years of the 
agreement. The customer is also billed 

. for any nonrecurring charges that were 
waived under the MVP agreement. 

9. The termination penalty requires 
repayment of all MVP discounts 
received in the six months preceding 
the termination date plus a specified 
percentage of the MARC for the 
remainder of the term (10% if in year 1 
or year 5, otherwise 12.5%). The table 
below lays out the termination penalties 
for a carrier with a MARC of $20 million 
that terminates its agreement at the 
beginning of a year. The table assumes 
that a discount was earned in each of 
the previous 6 months. 


Year in which termination occurs 


Current MVP 
discount rate 


Discount 
earned in 
previous 8 


Percent of Re- 
maining com- 
mitment due 


Remaining 
commitment - 
due 


Total 
penalty 


1In the Matter of AT&T Corp. Petition for 
Rulemaking To Reform Regulation of Incumbent 
Local Exchange Carrier Rates for Interstate Special 
Access Services, RM No. 10593. Declaration of 
Janusz A. Ordover and Robert D. Willig in support 
of AT&T’s Petition, at 38-45. 

2 The economics of price-setting once a subset of 
customers become entitled to a percentage discount 

“off a list price are analyzed by Borenstein, Severin, 

1996. “Settling for Coupons: Discount Contracts as 
Compensation and Punishment in Antitrust 
Lawsuits,” Journal of Law & Economics, University 
of Chicago Press, vol. 39(2), pages 379-404. 


10.0 
12.5 
12.5 
12.5 


Professor Borenstein shows that such discounts do 
not lower prices overall but rather implement a 
transfer from non-discount customers to discount 
customers, with almost no effect on average price 
or on the seller's profit. Moreover, if entitlement to 
the discount is based on agreeing to exclusionary 
terms, such arrangements further harm consumers 
in the long run. In price flex areas, even basic tariffs 
are unregulated, and the rates in these tariffs can 
be, and have been, increased by the ILEC. 

3 The basic economics here were explored in the 
well-known article by Aghion, Philippe and Bolton, 
Patrick. “Contracts as a Barrier to Entry,’ American 


$10,000,000 
10,000,000 
7,500,000 
5,000,000 


$10,000,000 
10,900,000 
8,600,000 
6,200,000 


Economic Review, June 1987, 77(3), pp. 388-401. 
See also Joseph Farrell, “Deconstructing Chicago on 
Exclusive Dealing,” Antitrust Bulletin, forthcoming, 
available at http://repositories.cdlib.org/iber/cpc/ 
CPC05-053/. In particular, I explain there why 
discounts te customers in return for signing 
exclusive or exclusionary contracts may not make 
the customers better off. 

4If the customer has a national footprint, it must 
meet the $10 million minimum in each SBC region. 

5 See e.g.. SWBT Tariff FCC No. 73, Section 41.31. 
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(percent) (in months) 
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Current MVP a Percent of Re- 
Year in which termination occurs discount rate previous 8 maining com- 
. (percent) months mitment due 


Remaining 
commitment 
due 


Total 
penalty 


Pen 
(in months) 


14 


10.0 


1,300,000 


2,000,000 3,3000,000 2.0 


10. The Remaining Commitment Due 
is calculsted as the MARC over the 
remaining years of the contract times 
the penalty rate (labeled ““% of 
Remaining Commitment Due”’). The 
total penalty is the sum of the 
Remaining Commitment Due and any 
discount earned in the previous 6 
months. In the first two years of the 
contract, the penalty amounts to more 
than 50% of the annual MARC. In the 
last year, it falls to about 15% of the 
annual MARC. In addition to this 
penalty, the customer may incur 
termination penalties specified in the 
underlying tariff for the services 
included in the MVP. In some cases, 
these penalties amount to 40% of the 
monthly recurring rate over the 
remaining term of the tariff.® 

11. The MVP is structured in a way 
that can make it unprofitable for a 
competitor to win any modest portion of 
a customer’s business, even if the 
incumbent’s price exceeds the 
competitor’s long-run cost. Essentially, 
it sets up an automatic and sometimes 
drastic price cut for any portion of the 
customer’s business that the customer js 
considering switching to a competitor. 
For example, consider a customer that 
spends $20 million on special access 
services supplied by SBC. The customer 
can either (1) sign the MVP contract and 
purchase $20 million in special access 
services from SBC or (2) purchase 20% 
of its services from a CLEC and 80% 

’ from SBC. In scenario (1), the carrier 
receives an average of 11.8% discount 
(ignoring discounting) from SBC over 
the length of the contract,” thus its total 
expenditure is $17.64 million per year. 
In scenario.(2), the carrier would not be 
able to enter into an MVP agreement 
because the MARC is based on 100% of 
historical revenues. Thus, for the 80%of 
its special access requirements that it 
purchased from SBC, the customer 
would spend $16 million. The carrier 
would save money in this scenario only 
if the competitive carrier charged less 
than $1.64 million for the remaining 
20% of the customer’s demand, a 
discount of 59% off SBC’s $4 million 
price before MVP discounts. 


6 Southwestern Bell Telephone Company, Tarffic 
F.C.C., No. 72, 2nd Revised Page 7-68.3.5. 

7 The 11.8% average discount is the arithmetic 
mean of the discounts of 9%, 11% 12%, 13% and 
14%, offered in each of the five years of SBC’s MVP. 


12. Once a MVP agreement is signed, 
the marginal price of special access 
services for special access spending up 
to the MARC is zero, because a customer 
that misses the MARC is required to 
make up the shortfall by payinga __ 
penalty. The marginal price if the total 
spending is above the MARC is SBC’s 
rate before the MVP discount is 
deducted (unless the MARC is 
increased). Because the MARC cannot 
be decreased, a customer whose demand 
does not grow cannot switch to a 
competitive carrier for part or all of its 
special access spending without 
incurring significant penalties. 

13. A customer with increasing 
expenditures on special access may find 
it economical to use a competitor to 
serve its new demand. Consider the 
example of a customer that entered into 
an MVP agreement with a MARC of $20 
million. Suppose that the customer 
established business in a new area, 
requiring special access services worth 
$10 million in that area. The carrier 
could either include this new demand 
for special access service in its MARC, 
increasing the MARC by $10 million, 
and then receive the 11.8% average 
discount on this new commitment; or 
else it could go to a competitor that 
would only need to offer the 11.8% 
discount off SBC’s pre-MVP prices to 
match the discount offered by the MVP — 

lan. 
: 14. However, if this $10 million in 
new growth in the network occurs at the 
same time as a reduction of $2 million 
in the customer’s original footprint, then 
the situation changes. In this case, the 
first $2 million of the new growth 
would cost the customer nothing if it 
used SBC, since the customer had a 
commitment to spend $20 million on 


’ SBC’s special access services. If all the 


new business went to SBC, the MARC 
could be increased to $28 million and 
the discounted payment would be 
$24.696 million. If the customer wanted 
to use a non-ILEC provider for the entire 
$10 million of new growth business, it 
would still have to maintain the $20 
million MARC commitment and, with 
$18 million spent on special access 
purchased from SBC, it would not 
receive any MVP discount. Thus, it 
would pay $20 million to SBC. Using 
the non-ILEC provider would be lower 
cost only if its total price for the new 
growth was less than $4.7 million, a 


53% discount off SBC’s (pre-MVP) 
prices of $10 million. In other words, 
the rival must beat a price that is less 
than half of the ILEC’s pre-MVP price. 

15. Thus in some circumstances a 
customer switching a part of its business 
to a non-ILEC provider could lose not 
only the discount on the portion 


. switched, but also the MVP discount on 


the portion that remained with the ILEC. 
When the competitor cannot win the 
entire business (if, for example, it has 
loops to some but not all of the 
customer’s locations), it is effectively 
foreclosed from serving that customer. 
16. As a result, the MVP and similar 
pricing plans can have the effect of 
requiring a competitive carrier to beat a 
marginal price that is well below the 
average price that special access 
customers pay the ILEC. That is, the 
ILEC can charge a price (11.8% below 
its pre-MVP price) that is well above a 
competitive carrier’s cost, and the 
competitor will nevertheless find it 
unprofitable to enter on a small scale, 
because the customer is penalized on its 
inframarginal SBC business for giving 
marginal business to the competitor.® 
17. The effects of the MVP are 
magnified when the underlying tariffs 
for the special access services purchased 
by a customer contain similar discounts 
and penalties. To illustrate, consider 
Southwestern Bell Telephone 
Company’s DS1 Term Payment Plan 
(DS1 TPP).° The base payment in the 
TPP is circuit-specific—it requires 
commitments to specific circuits for the 
term of the contract. But competing 
carriers often have a considerable 
amount of customer churn. For such 
customers, SBC offers an option (the 
DS1 High Capacity Service Portability 
Commitment) that waives the specific 


8 Like many exclusionary strategies, this can be 
defeated if entrants can realistically enter on a large 
scale and serve all (or a sufficient set of) customers. 
Thus it is exclusionary only if that is unrealistic. 

It is my understanding that after years of 
policymakers encouraging CLEC entry, CLECs still 
directly address only a very limited set of buildings. 
See Review of the Section 251 Unbundling 
Obligations of Incumbent Local Exchange Carriers, 
CC Docket No. 01-338, Report and Order and Order 
on Remand and Further Notice of Proposed 
Rulemaking, 18 FCC Red. 16978, 17155, n.856 
(2003). (“Both competitive LECs and incumbent 
LECs report that approximately 30,000, i.e., 
between 3% and 5% of the nation’s commercial - 
office buildings, are served by competitor-owned 
fiber loops.”’). 

Tariff F.C.C. No. 73, Section 7.2. 
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circuit termination penalties described 
above, allowing customers to add and 
remove circuits without penalty. Instead 
of circuit-specific commitments, the 
customer commits to a level of DS1 
channel terminations. The Portability 
Commitment lasts for three years. The 
commitment level is 100% of the total 
DS1 channel terminations in service in 
the month preceding the start of the 
agreement. This includes DS1 under 
term commitments and month-to-month 
arrangements. 

18. Each month, the total number of 
2, 3,5, and 7 year DS1 TPP Channel 
Terminations for the previous month 
will be calculated and measured against 
the commitment level. If this total is less 
than 80% of the commitment level, then 
the customer is billed a shortfall penalty 
equal to the difference between 80% of 
the CL and the actual number purchased 
times the non-recurring charge. If this 
total is more than 124% of the CL, then 
the customer is billed an adjustment 
factor equal to the difference between 
124% of the CL and the actual number 
purchased times the non-recurring 
charge.1° The customer may increase its 
CL by submitting a written request, and 
is likely to do so given the “growth ~ 
penalty” that applies if it does not 
promptly commit its unexpected 
demand growth to SBC. 

19. If the customer terminates the 
Portability Commitment or wants to 
decrease the CL prior to the end of the 
3-year commitment, termination 
liabilities apply. The termination 
liability is calculated as the decreased 
number of channel terminations 
multiplied by the prevailing month-to- 
month recurring rate multiplied by the 
number of months remaining in the 
portability commitment. 

20. To supply a portion of the services 
a customer has placed in the MVP 
umbrella, a competitor may have to 
reduce its rates to make up for payments 
such as the shortfall penalty and/or 
termination liability specified in the 
DS1 TPP. These payments are in 
addition to the penalties in the MVP. 


Together, the penalties in all the tariffs — 


for services that a customer switches to 
a competitor are likely to be high 
enough to make the customer 
unprofitable for the competitor to win, 
even when the ILEC’s overall level of _ 
prices for special access is above the 
competitor’s long-run cost. Again, these 
provisions, and others like them in the 
various term and volume discount plans 


10 Because only 2, 3, 5, and 7-year commitments 
are counted when the shortfall penalty is 
calculated, the portability commitment penalizes 
carriers who have a large portion of their DS1 in 
month-to-month or 1-year commitments, thus 
providing incentive to enter into longer contracts. 


offered by the ILECs artificially increase 
a customer’s cost of switching, and raise 
competitors’ costs of acquiring 
customers. 

21. It is a tempting fallacy to think 
that optional discount plans cannot be 
harmful simply because consumers 


~ select them voluntarily. The claim that 


voluntary discounts cannot harm 
consumers assumes that basic month-to- 
month rates are not affected, but in fact, 
once an ILEC has contracted with some 
of its customers for a percentage 
discount off the month-to-month tariff, 
it has an incentive to raise the latter 
above the level that it would have 
chosen otherwise.'! In the longer term, 
exclusionary contracts can be expected 
to harm competition and customers, 
whether or not they decrease prices in 
the short run. 


IV. Dr. Taylor’s Analysis Cannot Show 
That ILECs Lack Market Power 


22. Dr. William Taylor has submitted 
a report !2 arguing that price data show 
that Verizon lacks market power. The 
basic syllogism is that average revenue 
per unit measures have fallen, hence 
prices have fallen, hence there is no 
market power. Unfortunately, each step 
of this syllogism is fallacious. As a 
preliminary matter, I examine Dr. 
Taylor’s claim that the average revenue 
per special access line has fallen over 
time. Next, I examine the first ‘part of his 
syllogism, that reductions in the average 


‘revenue per line imply that prices of 


special access products have fallen. 
Finally, I analyze the second part of his 
syllogism, that reductions in price 
imply the absence of market power. 


1. Flaws in the Average Revenue per 
Line as a Measure of Price 


23. Dr. Taylor claims that ‘‘various 
measures of average revenue per circuit 
have fallen even as the demand for 
special access services has 
increased.” 13 After describing six 
limitations 14 of his chosen price 
measure, the average revenue per line, 
he concludes: “Nevertheless, even with 
those caveats, the picture that emerges 
from the ARMIS average revenue per 
line data is quite clear: Average revenue 
per line has decreased over the 1996— 
2004 period and decreased faster during 
the pricing flexibility period (2001— 
2004).” 15 Dr. Taylor did not include 


11 See Borenstien, supra. 


12 Declaration of William E. Taylor on Behalf of 
Verizon, In the Matter of Special Access Rates for 
Price Cap Local Exchange Carriers, WC Docket No. 
05-25. Henceforth, Taylor Declaration. 

13 Taylor Declaration, at 4 9. 
14 Taylor Declaration, at 4 15. 
15 Taylor Declaration at { 16. 


sufficient information to verify his 
calculations. 

24. Dr. Taylor adjusted Special Access 
Revenue as reported in the ARMIS 
records to remove DSL revenues using 
data he obtained from Verizon on its 
DSL revenues for 2002—2004.1® These 
DSL revenues are not part of the public 
record, and Dr. Taylor does not include 
the data he obtained from Verizon in his 
Declaration. In addition, he removed 
DSL revenues for years prior to 2000 
based on the observed growth of DSL 
revenues in the years of which he had 
data. Without the underlying data, it 
was not possible to judge whether his 
calculations were correct or whether the 
extrapolation was reasonable. 

25. Dr. Taylor relied on the number of 
access lines reported in ARMIS 43-08, 
columns fj and fk.17 The ARMIS Report 
instructions require carriers to calculate 
the number of special access lines as 
follows: 


“The number of 64 kbps or equivalent 
digital special access lines terminated at the 
customer designated premises: * * * Where 
DS-—3 or DS—1 service is provided without 
individual 64 kbps circuit terminations, 
multiply the number of DS—3 terminations by 
672 and the number of DS—1 terminations by 
24 when calculating the value for this 
column.” 18 


For DS1 and DS3 lines that are provided 


with individual 64 Kbps circuit 
terminations,'? the ARMIS data appear 
to provide a reasonable measure of 
capacity as represented by voice grade 
equivalent lines. For DS1 and DS3 lines 
that are provided without individual 
circuit termination, the ARMIS data 


- would appear to overestimate the line 


count since it assumes that the entire 
capacity is used, whether or not it is, in 
fact, used. That is, a customer who 
needs only 12 DSOs worth of capacity, 
but who but buys a DS1 because it is 
less costly than 12 DSOs, is assumed to 
purchase 24 DSOs if the ILEC is not 
asked to provide individual circuit 
terminations. Accordingly, the average 
revenue per voice-grade equivalent is 
artificially reduced. 

26. I do not have the data to verify 
this downward bias in Dr. Taylor’s 
estimate of the ‘‘price.”’ Nor can I verify 
that this bias has not increased over 
time, contributing, at least in part, to Dr. 
Taylor’s finding that the average 
revenue per line has fallen over time. 
Since data communications lines often 
do not need individual 64 Kbps. 
terminations, and since data 


16 Taylor Declaration at 4 18. 

17 Taylor Declaration at footnote 10. 

18 FCC Report 43-08. 

19 A 64 Kbps line is equivalent in capacity to a 
voice grade circuit. 
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communications grew more rapidly 
than voice communications during the 
period at issue, there was likely an 
increase in the fraction of lines for 
which the ARMIS reporting requirement 
resulted in an overcount of special 
access lines. If so, the ARMIS line count 
would grow at a faster rate than would 
be warranted by the actual growth in 
demand for capacity. The calculated 
average revenue per ARMIS line would 
then decline more quickly than the 
average revenue per unit of capacity 
actually demanded. 

27. In sum, Dr. Taylor’s conclusions 
regarding the decline of the average 
revenue per line over time cannot be - 
verified with the data available to me. 
There are sound reasons for believing 
that at least a part of the reduction may 
be due to ARMIS reporting conventions 
but this portion of the reduction cannot 
be quantified with the’available data. 

28. Much of Dr. Taylor’s analysis 
focuses on “‘various measures of the 
average revenue per circuit.” 2° Dr. 
Taylor asserts that this is a reasonable 
proxy for price: “Average revenue per 
voice-grade equivalent circuit is a 
reasonable measure of the price that _ 
customers actually pay for the special 
access service they receive.” 21 

29. To calculate the average revenue 
per voice-grade equivalent circuit, Dr. 
Taylor divides the total revenue 
obtained from the services in question 
by the number of special access lines 
obtained from ARMIS 43-08. As I have - 
indicated earlier, the ARMIS reporting 
convention results in an overcount of 
the demand for capacity, especially for 
lines used for data communication. 

30. The following illustrative example 
demonsirates my earlier point that the 
ARMIS measure of special access lines 
overstates the appropriate measure of 
capacity, and, as a result, contributes to 
underestimating the price per unit 
capacity actually paid by customers. 
Suppose a DS11 is priced at $365 per 
month, and a DS3 is priced at $2,290 
per month.22 These prices are assumed 
to remain constant in this example. 
Therefore, the actual change in prices in 
this example is zero. 

31. Consider a consumer who initially 
purchases 6 DS1 circuits for a total 
charge of $2,190. If the consumer uses 
all 144 voice-grade circuits in the 6 
DS1s for voice traffic, the average 
revenue per used circuit would be 
$2,190/144 = $15.21. Suppose the 
consumer’s calling volume increases, 


20 Taylor Declaration, at 4 9. 

21 Taylor Declaration, at footnote 7. 

22 These are standalone monthly rates charged by 
SBC in California iri July 2004, as reported in the 
Declaration of M. Joseph Stith, WC Docket No. 04— 

313, Attachment 1, page 13 of 20. 


and 168 voice-grade circuits are now 
needed to carry the new calling volume. 
The consumer could order another DS1 
for an additional $365, and use the 
additional 24 voice-grade circuits to 
carry the additional traffic. 
Alternatively, the consumer could 
replace the 6 DS1s with a DS3, set up 
168 channel terminations on the DS3 
and obtain the same quality of service 
that he would have obtained on 7 DS1s. 
The additional cost of the DS3 would be 
only $100 ($2,290 for the DS3 less 
$2,190 for the 6 DS1s already in place). 
The DS3 would be less expensive than 
7 DS1s, even though a large fraction of 


* the DS3 was left idle. 


32. If the DS3 were provided with 
individual circuit terminations, the 
ARMIS record would reflect 168 special 
access lines, and the average revenue 
per unit would be $13.63 for a price 
reduction of 10.4%. Thus this ARMIS 
record would show a relatively modest 
reduction in price even though no 
prices had been reduced. 


33. If the DS3 were provided without 
individual circuit terminations, the 
ARMIS record would reflect 672 
terminations, and the average revenue 
per line would be $3.41 for a much 
larger apparent price reduction of 
77.6%. 


34. But recall that the actual change 
in prices in this example is zero. The 
change in prices as measured by the 
average revenue per ARMIS line is ' 
— 10.4% when channel terminations are 
provided by the BOC. The change in 
prices as measured by the average 
revenue per ARMIS line is — 77.6% 
when channel terminations are not 
provided: by the RBOC. In this example, 
the average revenue per line falls 
regardless of the way in which ARMIS 
records the number of lines demanded 
by the customer, even though no prices 
have fallen. In general, the change in 
average revenue per ARMIS line will . 
understate the change in prices paid by 
consumers, and in times of growing 
demand, overstate the reduction (if any) 
in the prices paid by consumers. 

35. Dr. Taylor tries to correct for some 
of the limitations of average revenue per 
line by calculating separate average 
revenues for DS1 and DS3 lines. Shifts 
from DS1 to DS3 circuits do not affect 
the average revenue per line foreach 
category, removing one flaw in the 
average revenue measure. Dr. Taylor 
found that: ““DS—1 and DS-3 prices fell 
dramatically for Verizon East between 
2000 and 2001; in fact, they fell at a 
much faster rate than would have been 
required by the price cap formula. 
Possible explanations include a national - 


recession and the telecommunications 
industry meltdown.” 23 

36. But DS—1 and DS-3 lines are not 
commodities supplied by price-takers 
with upward-sloping supply curves. A 
recession or a telecommunications 
meltdown may lower demand but there 
is no clear reason to believe it raises 
demand elasticity or lowers the 


’ incremental cost of supplying such 


lines. A more natural “composition 
effect” explanation of this price 
reduction is available. Since DS1 lines 
are sold at different prices (with lower 
prices for longer term commitments and 
larger volumes purchased), a shift in 
demand from high price contracts to 
low price contracts can result in a 
reduction in average revenue per line 
even though no prices were reduced. 
The same plausible explanation applies 
to DS3 lines. Thus one cannot conclude 
that Dr. Taylor’s partial disaggregation 
of all special access lines into DS1 and 
DS3 lines repairs the flawed average 
revenue measure. 

37. For reasons described above, 
when customers upgrade from multiple 
DSOs to a DS1 or from multiple DS3s to 
OCn services, the decrease in average 
revenue per access line will 
overestimate the price reduction, if any. 

38. The limitations of measures 
similar to the Average Revenue per 
Special Access Line are well known. 
Indeed, in his published work on the 
long-distance market, Dr. Taylor pointed 
out several flaws with a related measure 
of price—the Average Revenue per 
Minute (ARPM) for long-distance calls. 
Dr. Taylor constructs a simple example 
with two products in which ‘“ARPM 
declines despite the fact both of the 
component usage prices have 
increased.” 24 Dr. Taylor constructs 
other simple examples to illustrate 
deficiencies of average revenues as 
measures of price, and points out that 
“while AT&T’s reported ARPM has 
declined, competition has not brought 
benefits of lower prices to low-volume 
users.” 25" 

39. In his Declaration, Dr. Taylor 
states that “‘[t]he fact that prices fell 
much faster than GDPI-PI-X indicates 
that competitive forces have constrained 
LEC special access pricing, as 
anticipated by the Commission’s pricing 
flexibility decision.” 26 To reach this 
conclusion, Dr. Taylor compares 
changes in the Average Revenue per 


23 Taylor Declaration, at 4 29. 

24 William E. Taylor and J. Douglas Zona. *‘An 
Analysis of the State Of Competition in Long- 
Distance Telephone Markets.” Journal of Regulatory 
Economics 11:227—255 (1997). Page 238. 
Henceforth, Taylor and Zona. 

25 Taylor and Zona, page 240. 

26 Taylor Declaration at 417. 
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Line to the changes i in the Price Cap _,. 
Index (PCI). This is not a useful 
comparison. ILECs are required to 
compare an Average Price Index (API) to 
the PCI, and report this comparison to 
the FCC. Table 1 below, based on data 


submitted by Verizon BNTR to the FCC, 
shows that for special access lines taken 
as a whole, the actual change in prices 
is almost exactly equal to the reduction 
required by the price cap plan, strongly 
suggesting that the price cap was a 


binding constraint on Verizon’s special 
access prices, contrary to Dr. Taylor’s 
suggestion that competition has driven 
prices below the level required by price 


cap regulation. 


TABLE 1.—API AND PCI FOR VERIZON (BNTR) 


Total Special Access PC! 


Total Special Access API 


Source: Verizon TRP Filings. 


Moreover, rates in pricing flexibility 
areas have increased,?” suggesting that 
competitive carriers have not been able 
to discipline the incumbents’ special 
access prices in areas that have been 
deemed competitive. 


2. The Relationship between Trends in 
Prices and Market Power 


40. Dr. Taylor’s Declaration largely . 
focuses on attempting to show that 
prices for special access have fallen over 
time. He infers that Verizon does not 
have market power. For instance, in his 
Declaration he writes: 


“A careful analysis of that data does not 
show that Verizon has been able to exercise 
market power. On the contrary, prices for 
individual DS1and DS3 services, as well as 
average revenue per special access circuits 
have fallen steadily for special access 
circuits.” At 6. 

“Customers have benefited from additional 
competition and pricing flexibility as 
demonstrated by the continuing expansion of 
demand volumes accompanied by continuing 
falling prices.” At 4. 

“The NPRM entails a second analysis that 
entails accessing the level of and changes in 
the degree of competition in the markeplace, 
“short of conducting a burdensome market 
power analysis”, against which the 
Commission warned in { 72 of the NPRM. 
Unfortunately, after that warning, the NPRM 
({ 72-111) immediately sets out precisely the 
information requirements and calculations 
that would be necessary to undertake a 
_ market power analysis for special access 
services. Fortunately, however, the evidence 
from recent trends in quantities and prices of 
special access services makes such an 
analysis unnecessary, as the primary price 
and quantity data show no signs of the 
exercise of market power by incumbent 
providers.* * * Using a variety of data 
sources, I show that various measures of 
average revenue per circuit have fallen even 
as the demand for special access services has 
increased.” At 8—9. (Emphasis added). 


27 Evidence supporting this point can be found in: 
In the Matter of Special Access Rates for Price Cap 
Local Exchange Carriers, WC Docket No. 05-25. 
Comments of CompTel/ALts, Global Crossing North 
America, Inc., and NuVox Communications, Pages 


41. But even if Dr. Taylor were correct 
that a decline in average revenue is a 
reasonable proxy for a decline in price, 
price reductions do not prove lack of 
market power. Even a monopoly will 
reduce price if marginal costs fall or if 
demand becomes more elastic. In 
addition a firm with decreasing, but still 
very substantial, market power will’ 
reduce prices for that reason. 

42. While there are pitfalls in using 
price-cost data to make references about 
the state of competition, it is clear that 
in any such endeavor it logically is the ~ 
relative levels of price and cost, not the 
rate of change of price, that matter. 
Moreover, the Commission is concerned 
about whether prices are just and 
reasonable, not (only) with determining 
whether firms “lack market power.” 

43. In his published work on . 
competition in long distance markets, 
Dr. Taylor has argued that competitive 
prices will allow successful firms to 
recover their forward-looking 
incremental costs including an 
acceptable return on its investment.2® 
He observed that the presence of high 
operating margins supports the 
conclusion that regulated competition 
has not produced substantiall consumer 
benefits.29 Dr. Taylor also recognizes 
that lower prices and increased demand 
can somtimes be mistakenly ascribed to 
competition.° 

44. In his Declaration in this 
Proceeding, Dr. Taylor himself 
recognizes the limitations of an analysis 
of trends in prices without information 
about costs. “Treating a small but 
significant nontransitory increase in 
price as an exercise of market power 
assumes the initial prices is a 
competitive market price. Suppose 10 
years of price cap regulation had 
constrained ILEC special prices to lie 
below a competitive market level. In 
that case, a significant and sustained 
price increase when price cap regulation 


28 Taylor and Zona, page 230. 
29 Taylor and Zona, page 229. 
30 Taylor and Zona, page 237. 


was removed would be welfare- 
increasing rather than an exercise in 
market power.” 31 Elsewhere in the 
Declaration, Dr. Taylor states: “In 
antitrust economics, this error—treating 
an increase from the current price as an 
exercise in market power—is called the 
“Cellophone fallacy”* * *’’ 32 
However, Dr, Taylor’s analysis does not © 
actually compare his measure of the 
BOC’s special access prices to any 
benchmark of cost. 

45. Dr. Taylor’s comparison of the 
average revenue per special access line 
to this price reductions required under 
price caps provides to useful 
information on the relationship of prices 
to costs.33 Under traditional price caps, 
the price cap formula of inflation (or 
GDP-PI} !ess increase in productivity in 
the telecommunications sector (or the X- 
factor) is intended to capture the 
expected reduction in cost that would 
be achieved by the regulated firm 
operating efficiently. As Dr. ‘Taylor 
himself points out, actual price changes 
may vary dramatically from the average 
change embodied in the price cap, so 
that differences between prices 
(especially when they are 
misrepresented by the average revenue 
per line) and the price cap in the short 
run may not contain useful information © 
on the state of competition, as indicated 
by the price-cost margin.*4 In the event, 
the cap under the CALLS plan was 
never intended to represent expected 
changes in cost, and a comparison.of 
price changes to GDP—PI—X during the 
CALLs period is not helpful in 
determining whether prices are 
converging to the relevant costs. 

46. Dr. Taylor also suggests that 
problem of allocating common costs 
make direct price-cost comparison 
impossible. This is correct if the costs of 
special access are predominantly 
common costs as between special access 


31 Taylor Declaration at 36. 

32 Taylor Declaration at footnote 21. 

33 See Figure 3, and the associated discussion. 
Taylor Declaration, page 9. 

34 Taylor Declaration at 31. 
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and other services, but not if a large 
fraction of the cost is the cost of 
customer-specific last-mile 
infrastructure that the customer uses for 
special access. Indeed, as I have argued 
elsewhere,*5 a core principle of 
Telecommunications Act unbundling is 
that the common-cost problem much 
less severe if one is pricing network 
elements such as loops than if one is 
pricing services such as long-distance 
access. I understand that special access 


is essentially the full bundle of services ~ 


of the loop or similar last-mile 
infrastructure (perhaps together with 
transport). 

47. PThe BOCs have not submitted 
estimates of the forward-looking 
economic costs of special access, 
focusing instead on limitations of 
' available accounting costs in the ARMIS 
records. However, forward-looking 
economic costs can be estimated using 
two reasonable approaches. First, UNE 
rates for dedicated transport are often 
based on forward-looking economic 
costs calculated using an engineering- 
economics cost proxy model. I 
understand that high capacity UNEs 
(DS1is and DS3s) and perhaps especially 
EELs are the functional equivalent of 
special access, so directly relevant UNE 
rates exist. Second, the rates charged by 
a competitive provider of special access 
services are unlikely to be 
systematically below its forward-looking 
economic cost. Thus UNE rates and 
CLEC special access charges may be 
useful benchmarks for comparing an 
ILEC’s special access rates versus 
forward-looking long-run cost. 

48. The record in this proceeding 
includes a substantial amount of 
information on the relationship between 
UNE prices and special access prices, 


including: ‘ 


“In comparing special access vs. UNE 
prices, Worldcom found the jDS1 UNE loops 
were about 18% less than comparable special 
access prices and DS3 UNE loops 28% less. 
The fixed portion of transport under UNEs 
was about 10% less for DS1s and the fixed 
DS3 transport UNE prices were actually 
higher than special access. On the other 
hand, major variances occurred on interoffice 
mileage (average DSi UNE per mile charge 
was $1.52 vs. $13.72 for special access, and 
for DS3s it was $23.35 vs. $57.84).” 36 

“In Atlanta, the mileage component of a 
10-mile (UNE) EEL was $1.80, whereas 
BellSouth charge $180 in mileage in MTM 
Fro access prices or $80 under their 

scount plan. Similar disparities are found 
in Southwestern Bell and Ameritech (pp 21- 


35 Joseph Farrell, “Creating Local Competition”, 
Federal Communications Law Journal 49:1, 
November 1996, 201-215. 

36 Henry G. Hultquist, Worldcom, Letter to 
Marlene H. Dortch, 10/29/02, FCC, Docket CC 96- 
98, 98-147, 01-338 (p. 7). 


22, 33-34). Additionally, mileage costs were 
twice as high in price flex MSAs ($8/mile) 
than under price caps ($3.90/mile).” 37 
49. A study by Mr. Joseph Stith of 
AT&T compares (a) special access rates 
in price cap areas to the corresponding 
rates in areas where the BOCs have been 
granted pricing flexibility, (b) price cap 
rates to the corresponding UNE rates, 
and (c) price flexibility rates to UNE 
rates. He finds that ‘for a 10-mile circuit 
the Bells’ tariffed rates are on average, 
significantly above their rates for 
equivalent UNEs.”’ 38 Mr. Stith finds 
similar results for zero-mile circuits. 
50. In its Comments in this 

Proceeding, BellSouth Submitted a 
study by RHK showing that ILEC prices 
substantially exceed either comparable 
UNE rates or competitors’ rates.3° The 

study reports that BellSouth’s average 
special access prices are $240, $1,356 
and $5,077 for DS1, DS3 and OCN 
circuits. The average prices for 
BellSouth’s UNE transport element for 
DSi and DS3 circuits are reported to be 
$141 and $623, or about half the 
corresponding special access prices. The 
average prices charged by competitive 
carriers for DS1, DS3 and OCN circuits- 
are reported to be $140, $700, and 
$3,300, respectively, or about half the 
corresponding Bell special access 
prices. Since UNE prices are based on 
estimated forward-looking costs and 
since competitive carriers presumably 
seek at least to cover their forward- 


looking costs, the RHK study is 


consistent with the conclusion that 
BellSouth’s special access prices 
considerably exceed forward-looking 
costs. 

51. The RHK study purports to show 


that BellSouth has a small revenue share 


for many categories of special access 
services, yet it reports that BellSouth’s 
prices for these services are significantly 
higher than the prices charged by 
competing carriers, and also 
considerably higher than UNE rates. The 


"study does not explain why, in an 


apples-to-apples comparison, BellSouth 
is able to charge a substantial premium 
over its competitors, and maintain 
prices in excess of UNE rates based on 
forward-looking costs. 

52. The evidence thus suggests that 
special access rates are often 
significantly above corresponding UNE 
rates. The UNE rates are based on 
forward-looking cost, incorporating 
(unlike competitive carriers’ pricing) 


37 NuVox, Initial Comments, 10/4/04, WC 04-313, 
p. 22. 

38 Declaration of M. Joseph Stith, WC Docket No. 
04-313, September 30, 2004. At 17. 

39 Declaration of Stephanie Boyles, June 8, 2005. 
WC Docket No. 05-25. 


ILEC-level economies of density. ILEC’s 
special access rates are also 
considerably higher than the rates 
charged by competitive carriers. 
Certification 


I hereby certify, under See of perjury, 
that the statements and information 
contained in my declaration are correct and 
true to the best of my knowledge. 

Joseph Farrell, 
29 July, 2005. 


Attachment 3—Comments of Elliot 
Spitzer, Attorney General, State of New 
York, on:the Proposed Final Judgments 
In The United States District Court For 
The District of Columbia 


United States of America, Plaintiff, v. 
SBC Communications, Inc. and AT&T 
Corp. Defendants; Judge: Emmet G. 
Sullivan 


[Civil Action No. 1:05CV02102] 


United States of America, Plaintiff, v. 
Verizon Communications Inc. and MCI, 
Inc., Defendants; Judge: Emmet G. 
Sullivan 


{Civil Action No. 1:05CV02103] 


Comments of Eliot Spitzer, Attorney 
General, State of New York, on the 


Proposed Final Judgments 


Pursuant to Section 2(b) of the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16, Eliot Spitzer, the Attorney 
General of the State of New York, 


- respectfully submits the following 


comments on the Proposed Final 
Judgments ! (“PFJs’’) in the above 
referenced matters. - 


I. Introduction 


The New York Attorney General 
(“AG”) is charged with enforcing state 
and Federal antitrust and consumer 
protection laws. The AG advocates in 
administrative and judicial proceedings 
on behalf of New York State, consumers, 
and the public interest generally. The 
AG has long advocated on behalf of 
competition in the telecommunications 
sector in both the national and state - 
legal and regulatory area. The AG has . 
participated actively in numerous New 
York Public Service Commission 
proceedings to support competition in 
New York State and has filed comments 
there as well as at the FCC on a broad 
range of telecommunications 


1 Department of Justice, Antitrust Division, 
United States v. SBC Communications Inc. and 
AT&T Corp.; Competitive Impact Statement, 
Proposed Final Judgement, Complaint, Stipulation, 
70 FR 74334 (Dec. 15, 2005); Department of Justice, 
Antitrust Division, United States v. Verizon 
Communications Inc. and MCI, Inc.; Competitive 
Impact Statement, Proposed Final Judgement, 
Complaint, Stipulation, 70 Fed. Reg. 74350 (Dec. 
15, 2005). 
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competition issues over the years, 
including comments with both agencies 
regarding the proposed Verizon-MCI 
merger.? 

Through Verizon New York Inc., 
Verizon Communications Inc. 
(“Verizon’’) provides regulated and 
unregulated telecommunications 
services in New York, and is the 
dominant provider in multiple service 
markets from Maine to Virginia. MCI 
Inc.’s (‘MCI’) subsidiaries provide 
telecommunications services on a 
regulated and unregulated basis in New 
York and, since before the breakup of 
AT&T in 1984, MCI has played a key 
competitive role in business, long 
distance and local service markets. 

While SBC Communications, Inc. 
(“SBC”) has had only a limited 
competitive presence in New York, it 
provides regulated and unregulated 
telecommunications services and is the 
dominant provider in multiple service 
markets in 13 states.? AT&T Corporation 
(“AT&T’’) provides telecommunications 
services on a regulated and unregulated 
basis in New York and is the nation’s 
largest provider of enterprise services, 
while also establishing itself as a 
leading long distance and local service 
competitor. 

Together, MCI and AT&T maintain 
the most comprehensive local and long- 
haul facilities which are required by 
major enterprise customers. Since the 
Telecommunications Act of 1996, AT&T 
and MCI have also established — 
themselves as the most successful’ 
competitive local exchange carriers 
(“CLECs’’) in New York and nation- 
wide. 

Telecommunications are vital to New 
York’s information-intensive economy, 
which is the national and global center 
of the financial services and other major 
industries. For over a generation, 
increased competition in 
telecommunications has been the 
driving force behind fair prices, high 
. quality, innovative offerings and greater 
access to services. As a result of New 
York City’s economic preeminence, 
increased competition for 
telecommunications services took hold 
here before other parts of the state and 
country, and has been the most robust. 
The Tunney Act process can play an 

essential role in ensuring that strong 
* competition continues in New York and 
nationwide. 

While the U.S. Department of Justice 
(“DOJ’’) attempts to downplay the role 


2 See, e.g., http://www.oag.state.ny.us/ 
telecommunications/telecommunications.html. 

3 Although SBC has chosen to adopt AT&T’s 
name following its merger closing, we refer to the 
two companies by their pre-merger identities to 
avoid ambiguity. 


-for the Court in reviewing the adequacy 


of the PFJs, Congress has made this 
Court the final arbiter of the propriety 
of these mergers under the antitrust 
laws. The Court must “determine that 
the entry of such judgment is in the 
public interest,” and, if it cannot so 
find, it must reject the PFJ unless more 
adequate provisions are made to protect 
the public interest. 15 U.S.C. 16(e). See, 
e.g., United States v. Microsoft Corp., 56 
F.3d 1448, 1458 (D.C. Cir. 1995) 
(“Congress, in passing the Tunney Act, 
intended to prevent ‘judicial rubber 
stamping’ of the Justice Department’s 


proposed consent decree[s}’’) (reversing — 


district court’s rejection of consent 
decree on other grounds). 

Taken together, these mergers will 
change the face of the 
telecommunications industry. Post- 
merger these two companies will 
overwhelmingly dominate 
telecommunications markets and will be 
in a position to inhibit competition, 
customer choice and innovation. The 
remedies contained in the PFJs are 
unlikely to constrain the merged 
entities. 

There are two key areas of concern. 
First, the PFJs inadequately address 
local private lines, which are of major 
importance to business customers. 
Second, the PFJs ignore the effect of the 
mergers on Internet access. For the 
reasons discussed below, this Court 
should find that these mergers are not 
in the public interest and reject the PFJs. 


II. Local Private Lines 


As DOJ acknowledges, the mergers 
will lessen competition substantially for 
Local Private Lines (‘‘LPLs”’), more 
commonly know as “‘special access”’ 
lines. LPLs are dedicated point-to-point 
circuits, that enable secure high-speed 
voice and data transfer typically used by 
businesses and other enterprises. LPLs 
are especially critical for inter-office 
communications in the financial 
services industry, a key component of 
New York’s economy. 


A. The Mergers Will Eliminate Facilities- 
Based Competition in the “Last Mile”’ 


The most critical component of an 
LPL is the “last mile,” i.e., the last 
stretch of the connection from the 
carrier’s network to the commercial 
building in which the customer is 
located. As incumbent local exchange 
carriers (‘‘ILEC”’), Verizon and SBC are 
often the only carriers with access to 
many buildings. CLECs must lease last- 
mile access from these incumbents if no 
other provider has gained access to the 
customer’s location, and if right-of-way 
excavation or building entry costs 


inhibit the CLEC from constructing a 
new last mile connection of its own. 
MCI and AT&T have made the most _ 
significant inroads of all competitors to 
Verizon and SBC in gaining access to 
commercial buildings, by going through 
the time-consuming and costly process 
of laying their own competitive access 
lines. MCI and AT&T also lease last mile 
facilities from the ILECs to reach 
customers in buildings not reached by 


_ any CLEC. In many buildings in major 


commercial centers nationwide, MCI 
and AT&T have become key competitive 
carriers, who offer customers seeking 
LPL service a choice other than the 
incumbent ILEC. Entry into the retail 
special access market by CLECs other 
than MCI and AT&T, via laying their 
own last-mile connections, is negligible. 
This retail competition by MCI and 
AT&T will be eliminated by the 
mergers. 


B. The Mergers Will Eliminate 
Discounted “Last Mile” Wholesale 
Leasing 


The ILECs lease bundled long-haul 
and last-mile LPL facilities to CLECs at 
significant large-volume discounts, 
which only AT&T and MCI can take 
advantage of because of their scale and 
ability to make longer-term purchase 
commitments. Thus, MCI and AT&T 
have also been essential players 
providing competition in the wholesale 
market for last mile access. MCI and 
AT&T have acted as price constrainors 


‘on the ILECs. MCI and AT&T have also 


resold the incumbent ILECs’ last mile 
access to other, smaller CLECs at 
discounted rates. Without this 
secondary wholesale market offered by 
AT&T and MCI, smaller CLECs will no 
longer have access to these discounted 
prices. 


C. The Remedy Proposed by the PF] for 
the “Last Mile” Is Inadequate 


In order to preserve some competition 
in the retail market for last mile access, 
the Verizon-MCI PFJ requires Verizon to 
divest a miniscule number of MCI- 
owned telecom facilities in individual 


_buildings where MCI is the only telecom 


provider besides Verizon with last-mile 
connections in the building. Likewise, 
SBC would have to divest certain AT&T 
assets according to a similar scheme. 
These minimal divestitures will affect 
only a handful of buildings in major 
markets—a mere 17 in all of New York — 
City, and only 38 buildings throughout 
all of New York State. Although Verizon 
and MCI are competitors in many 
hundreds of buildings in New York 
State, DOJ has used an unduly narrow 
permissive screen, which results in only 
38 buildings receiving limited 
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divestitures to address adverse 
competitive effects of the mergers. 

DOJ is missing the forest for the trees. 
As a threshold matter, an’individual 
building cannot plausibly be a 
geographic market for antitrust 
purposes. Indeed, here, the buildings 
are simply scattered commercial 
locations amidst MCI’s existing network 
in New York City and statewide. They 
do not, themselves, form the critical 
mass needed to build a network. Nor are 
they network gateways or anchors that 
might have distinctive value. In 
consequence, any would-be competitor 
who acquired the divested MCI facilities 
serving these scattered buildings would 
have neither the scope nor scale 
necessary to stand in MCI’s competitive 
shoes. It is, therefore, hard to see how 
this remedy could have any significant 
positive effect on competition beyond 
the footprint of the handful of 
individual buildings identified— 
assuming that the divestitures can be 
accomplished at all. Is the DOJ really 
prepared to inform the Court that the 
divestiture of access lines into these few 
buildings will have a competitive 
impact on pricing in general for LPL 
access in either New York City or the 
state generally? If not, the proposed 
remedy is mere window dressing. 

Moreover, under the PFJ, DOJ retains 
the right, in its sole discretion, to 
exclude assets and rights.* Thus, even 
the 38 buildings in New York state 
could disappear from the Verizon-MCI 
PFJ divestiture list if DOJ concludes that 
any or all are not necessary to remedy 
the competitive harm. In other words, 
the remedy is written in disappearing 
ink. Either the divestitures are needed to 
remedy a likely antitrust violation or 
they are not. Surely the Court cannot be 
expected to decide that the public 
interest is served by a decree that has’ 
the potential for its divestiture remedies 
to vanish. 


Ill. Internet Access Issues 


The two proposed mergers raise 
antitrust concerns relating to Internet 
services, concerns that are not 
sufficiently addressed by the PFJs. 

The PFJs do not address whether 
Verizon and SBC should be required to 
permanently provide unbundled, stand- 
alone DSL service to all customers, nor 
do the PFJs prohibit discrimination in 


+70 FR at 74365 (“Lastly, with the approval of the 
United States, in its sole discretion, and at the 
purchaser’s option, the Divestiture Assets may be 
modified to exclude assets and rights that are not 
necessary to meet the aims of this Final Judgement. 
This will allow for minor modifications of the 
“Divestiture Assets to exclude assets that may not be 
“ea in order to remedy the competitive 

harm.”’) 


favor of Verizon’s or SBC’s own services ° 


in the use of their Internet backbone. 
The risks associated with these trends 
are real and will have serious adverse 
effects on competition and the public if 
unchecked. 

These two transactions will result in 
the two combined companies 
controlling over fifty percent of the 
nation’s Internet backbone.® Recent 
post-merger statements by the Chief 
Executive Officers of Verizon and SBC 
foreshadow the companies’ plans to 
manage access to their Internet 
backbone more restrictively, by, for 
example, charging a premium for 
priority access.® 


A. DSL 


1. Unbundled DSL 


Both Verizon and SBC offer 
consumers access to the Internet 
through broadband connections known 
as Digital Subscriber Lines (““DSL”’). 
DSL service is a dedicated high speed 
digital connection to the Internet 
provided over the traditional copper 
telephone lines. Verizon and SBC offer 
DSL service to their in-region small 
business and residential customers over 
these standard wireline connections.” 

DSL is necessary for customers to use 
telephone wires to access high speed 
data services as well as voice over 
Internet protocol (““VOIP’’) services. 
Typically, Verizon and SBC bundle DSL 
with their wireline voice services. This 
type of offering inhibits customers’ 
ability to choose a competing provider 
for voice or data services. 

For example, telephony using VOIP 
has the potential to be a major 
competitor to wireline telephone 
services. But stand-alone VOIP requires 
customers to secure broadband “‘last 
mile’ access from another provider, 
typically via DSL. By only selling its 
DSL service bundled with its monopoly 
voice service, Verizon and SBC 
discourage their customers from 
choosing competitive VOIP providers. 
The Verizon customer cannot give up 
the Verizon voice service in favor of a 
competitive VOIP provider while 
keeping the customer’s Verizon DSL 
broadband access. The negative effects 
on competition are apparent, and 
indeed, may snuff out VOIP’s 


5 Nicholas Economides, The Economics of the 
Internet Backbone, NYU Law and Economics 
Working Papers, Paper 4, p. 377 (2004). 

6 See, e.g., Arshad Mohammed, “SBC Head 
Ignites Access Debate,” Wash. Post., Nov. 4, 2005 
at DO1. 

7 While other variations of DSL, used primarily by 
medium and larger business customers, do not 
share a telephone line with voice traffic, these 
comments focus on the residential and small 
business DSL market. 


competitive potential before it even 
takes off. 


2. Verizon Offers Stand-Alone DSL Only 
On a Limited Basis 


In March 2005, the FCC ordered 
Verizon and other carriers to allow their 
existing customers who subscribe to the 
carriers’ voice and DSL service to port 
their phone numbers to a new voice 
carrier.® In response, Verizon informed 
competing voice carriers that such 


‘ customers should be advised that 


porting the number, and thus 
terminating their Verizon voice service, 
would cause their Verizon DSL service 
to be disconnected as the two services 
were inseparable.®- Subsequently; during 
the FCC and DOJ review of the Verizon- 
MCI merger, Verizon publicly expressed 
a willingness to allow its existing 
customers in the former Bell Atlantic 
service territories to maintain their 
Verizon DSL broadband service in the 
event that they discontinued Verizon’s 
telephone service.!° However, even this 
option is not available to new Verizon 
customers or those outside the former 
Bell Atlantic service territories who seek 
to subscribe to stand-alone DSL at the 
outset.11 For these customers, the only 
way to obtain VOIP with Verizon DSL 
would be to subscribe initially to 
Verizon’s voice telephony and DSL, to 
pay the required connection charges, 
and only thereafter to jettison the 
unwanted voice service. This 


8 FCC Docket Number WC 03-251, BellSouth 
Emergency Request for Declaratory Ruling, FCC 05- 
78, Memorandum Opinion and Order and Notice of 
Inquiry, rel. March 25, 2005, 20 FCC Rcd 6830; 
2005 FCC LEXIS 1817; 35 Comm. Reg. (P & F) 1063. 

® Verizon claimed that customer identification 
issues prevented it from offering wireline and DSL 
services independent of each other. By contrast, 
Qwest Communications International Inc., the 
smallest regional Bell operating company 
(“RBOC”), has offered stand-alone DSL for quite 
some time. See Yuki Noguchi, Merger Critics Seek 
Telecom Regulation, Wash. Post, April 20, 2005, at 
ES. The inference is jnescapable that Verizon is 
deliberately stalling so as to hinder competition 
from other VOIP providers. 

10 Matt Richtel, Some Verizon Customers to Get 
Stand-Alone D.S.L., N.Y. Times, April 19, 2005, at 
C7, In conjunction with the April 18, 2005 
announcement, in a notice to CLECs, Verizon 
explained that CLECs no longer had to alert 
customers that porting would result in 
disconnecting their DSL service. Instead, Verzion 
said that CLECs should alert customers that DSL 
service might be disconnected, and that the 
customer should contact Verizon to determine how 
to handle the service. There still seems to be some 
ambiguity whether every existing Verizon customer 
seeking stand-alone DSL will actually be able to do 
so. Moreover, Verizon has not disclosed whether its 
stand-alone DSL will be priced at a premium or at 
a price comparable to that of the DSL component 
of the bundled product. 

11E.g., those customers formerly served by GTE 
before its acquisition by Bell Atlantic would not 
have the option of stand-alone DSL. 
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constitutes a significant anticompetitive 
hurdle. 

While retarding competitive entry by 
VOIP providers in this manner, Verizon 
has committed billions of dollars to 
expand its fiber-to-the-premises (FTTP) 
network. As this expansion is 
completed, it will allow Verizon to 
replace its DSL service with an array of 
high speed products to better compete 
with broadband and video services 
offered by cable providers. Thus far, 
however FTTP is available only in 
limited areas.12 While the roll-out of 
FTTP progresses Verizon has little 
incentive to offer stand-alone DSL— 
particularly when refraining from doing 
so hinders VOIP providers from 
competing against Verizon’s monopoly 
voice product. 

Indeed, Verizon’s own Annual Report 
indicates that offering DSL and other 
services on an unbundled basis is not 
likely to be a high priority for Verizon 
at all, as the bundles themselves give 
Verizon a competitive advantage over 
other service providers. Verizon’s 2004 
Annual Report highlights the company’s 
“continuing initiatives to more 
effectively package and add more value 
to our products and services. Innovative 
product bundles include local wireline 
services, long distance, wireless and 
DSL for consumer and business retail 
customers. * * * These efforts will also 
help counter the effects of competition 
and technology substitution that have 
resulted in access line losses in recent 
years.” 18 


3. The FCC Required That Verizon and 
SBC Offer Stand-Alone DSL 


The significance of the stand-alone 
DSL issue is demonstrated by the 
merger conditions ordered by the FCC 
and various state regulators. As part of 
the approval of the Verizon/MCI and 


12 News Release, Verizon Communications Inc., 
Verizon Brings Blazing-Fast Computer Connections 
to 5 Long Island Communities, (April 11, 2005) 
available at http://newscenter.verizon.com/ 
proactive/newsroom/release.vtml?id=90318 
(“Verizon customers in Massapequa, Wantagh, 
Franklin Square, Port Washington and Oyster Bay 
now can experience breathtaking high-speed 
Internet access as the company begins to offer its 
Verizon FiOSSM (FYE’-ose) Internet Service to 
homes here.’’). 

13 Verizon Communications.Inc., 2004 Quarterly 
Report (for the period ending September 30, 2004), 
pp. 20-21 (2005). See also Verizon Communications 
Inc., 2003 Annual Report, Exhibit 13 (2004) (noting 
that decreases in certain revenue streams were 
“partially offset by increased demand for our DSL 
services”’). Last year, Verizon noted that “‘[a]s of 
year-end 2003, approximately 48% of Verizon's 
residential customers have purchased local services 
in combination with either Verizon long distance or 
Verizon DSL, or both.” Verizon Communications 
Inc., 2003 Annual Report, p. 6 (2004). By September 
30, 2004, that number had increased to 53%. 
Verizon, 2004 Quarterly Report (for the period 
ending September 30, 2004), p. 26 (2005). 


SBC/AT&T transactions, the FCC 
required that the parties make stand- 
alone DSL available to customers in 
region without requiring the purchase of 
wireline telephone services for a period 
of two years.!4 While this condition 
recognized the competitive value of 
stand-alone DSL, the two year time 
frame moots its effect. The scheduled 
expiration of the requirements will not 
only cripple VOIP as a competitive 
voice telephone service; the mere 
prospect of such an event is likely to 
inhibit investment and growth mass 
market VOIP providers. 

The public interest should not depend 
on whether Verizon and SBC decide to 
offer stand-alone DSL of their own 
volition after the two-year requirement 
expires. Recognizing the advantage that 
Verizon and SBC derive from offering 
their DSL service only as a bundled 
product, DOJ should have considered 
whether Verizon and SBC are likely to 
eliminate DSL on a stand-alone basis as 
soon as the FCC’s merger conditions 
expire. In approving the transactions, 
DOJ should have required customer 
access to unbundled services for longer 
than two years as a condition of its 
approval. 


B. The Internet Backbone 


. 1. The Mergers Will Increase Internet 


Backbone Concentration 


The combinations of Verizon with 
MCI and SBC with AT&T will 
dramatically increase concentration of 
Internet backbone facilities, and will 
enable Verizon and SBC to exert market 
power over competing Internet service 
providers (‘‘ISPs’’) and content 
providers, to the detriment of 
consumers.'5 In recent statements, 
executives of both Verizon and SBC 
have stated that they intend to abandon 
the established practice of equal access 
for all Internet traffic by favoring their 


14 FCC Docket No. 05-65, In the Matter of SBC 
Communications and AT&T Corp. Applications for 
Approval of Transfer and Control, FCC 05-185 
Memorandum Opinion and Order, adopted October 
31, 2005, rel. Nov. 17, 2005, 2005 FCC LEXIS 6385; 
37 Comm. Reg. (P & F) 321; FCC WC Docket No. 
05-75, In the Matter of Verizon Communications 
Inc. and MCI, Inc. Applications for Approval of 
Transfer of Control, FCC 05-184, Memorandum 
Opinion and Order, adopted Oct. 31, 2005, rel. Nov. 
17, 2005 FCC LEXIS 6386; 37 Comm. Reg. (P & F) 
416. The New York Public Service Commission also 
ordered Verizon to provide unbundled DSL, also for 
a period of two years. New York State Public 
Service Commission, Order Asserting Jurisdiction 
and Approving Merger Subject to Conditions, Case 
05—C-0237, Joint Petition (issued November 22, 
2005). 

15 The vast majority of Internet users in the 
United States access the Internet infrastructure 
through ISPs. While AOL is by far the largest ISP, 
many smaller ISPs exist, some of whom have 
customers only in limited regions. Nicholas" 
Economides, supra, p. 375. 


own services and charging premiums to 
competing ISPs for providing 


“comparable service.'® All other traffic 


would be subjected to lower grade 
service. This prospect could have 
significant anticompetitive impacts on a 
number of Internet-based services, such 
as those that rely upon video streaming, 
and would alter the very nature of the 
Internet. 

The Internet backbone comprises high 
speed hubs, to which customer data 
packets, including electronic mail and 
voice services, are sent by ISPs, and 
high speed circuits that connect the 
hubs to move data from one location to 
another. In most instances, the data is 
broken up into smaller packets to speed 
delivery. Because the data packets 
usually flow over multiple providers’ 
backbones before reaching their final 
destinations, different providers’ 
backbones must interconnect to deliver 
customer traffic.1”7 Thus, the Internet 
backbone provides data transport and 
routing services, moving the data to the 
appropriate destinations with a 
minimum of loss and delay. 

The primary Internet infrastructure in 
the U.S. has approximately ten major 
backbones—often referred to as ‘Tier 1 
providers’’—plus independent ISPs that 
use this backbone to provide services to 
customers.1® One source identifies MCI 
and AT&T as two of the world’s top five 
Internet backbones.!9 According to In 
Stat-MDR, a market research firm, “‘[a]t 
the end of 2000, 10 backbone providers 
generated 92 percent of all wholesale 
ISP revenues” in the U.S.2° In Stat-MDR 
found that the three top providers in 
2002 were MCI with 44% of the Internet 
backbone, Genuity with 12.5% and 
Sprint with 9.4%.21 Based on those 
numbers, these three providers alone 
comprise two-thirds of the Internet 
backbone market and yield an 
Herfindahl-Hirshfeld Index of 2180 
without including the remaining smaller 


16 See e.g., Dionne Searcey and Amy Schatz, 
“Phone Companies Set Off Battle Over Internet 
Fees,”’ Wall St. Journal, Jan. 6, 2006 at A1. 

17 Nicholas Economides, supra, p. 375. For a more 
detailed understanding of the Internet backbone see 
Michael Kende, The Digital Handshake: Connecting 
Internet Backbones, FCC Office of Plans and Policy 
Working Paper No. 32 (September 2000) and 
Nicholas Economides, supra. 

18 Data about the Internet backbone are often 
incomplete or outdated or do not specifically 
identify whether the data are based on usage, 
revenue or some other measure. The merging 
parties were unable and/or unwilling to provide 
current data during the review of the transactions. 

19 Internet Backbone Lookup Page, http:// 
www.cybercon.com/backbone.htmil. The others are 
Sprint, Qwest and Level 3. 

20[SP-Planet Staff, ISP Backbone Market Forecast: 
Flat Through 2002 at http://isp-planet.com/ 
research/2002/backbone_020123.html. 

21 Id. 
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providers. This would be considered a 
highly concentrated market. 

ier 1 Internet backbone providers’ » 
achieve interconnection of their 
backbones through what is known as 
“peering.” Through peering, Tier 1 
providers agree to afford each other the 
ability to freely move data across 
networks without fees in mutually 
beneficial arrangements. Smaller 
backbone providers, on the other hand, 
are frequently considered free riders, as 
they generate too little traffic to be 
peering partners. Because Tier 1 
providers generally do not consider no- 
fee peering with small providers to be 
sufficiently beneficial, smaller providers 
often enter into fee-based agreements— 
called “transit” arrangements—with 
Tier 1 providers. 

These fee-based arrangements for 
interconnection are not necessarily 
problematic in a competitive market. 
However, if only a few providers control 
backbone access, the resulting 
opportunity for these few to hinder the 
operations of smaller backbone 
competitors by refusing to interconnect 
with them, or by imposing onerous fees 
or conditions on interconnecting, has 
significant anticompetitive and public 
interest implications. Those Tier 1 
backbone providers would have both - 
the ability and incentive to, for example, 
charge significantly higher fees, 
prioritize their own data packets, block 
certain ISP transmissions, or end their 
cooperative relationships with smaller 
backbones entirely.22 

Consequently, regulatory action has 
been necessary to preserve competition 
when the Internet backbone was 
threatened by earlier corporate 
combinations and mergers. In 1998, 
when WorldCom, the owner of Internet 
backbone assets, proposed to acquire 
MCI, then the owner of UUNet backbone 
assets, the FCC required WorldCom to 
divest its backbone assets to Cable & 
Wireless.23 Similarly, when the FCC 
considered the merger application of 
Bell Atkantic and GTE (which resulted 
in the formation of Verizon), the FCC 
weighed the public interest impact of 
the consolidation of companies’ Internet 
backbone holdings. Indeed, the FCC 
concluded that the merging parties had 
“not demonstrated any merger-specific 
benefits to the market for Internet 
backbone services.” 2*Accordingly, 


22 Kende, supra, pp. 18-23. 
23CC Docket No. 97-211—Application of 
WorldCom, Inc. and MCI Communications 
Corporation for Transfer of Control of MCI 
Communications Corporation to WorldCom, Inc., 
Memorandum Opinion and Order, FCC 98-225 (rel. 
Sept. 14, 1998). 
24CC Docket No. 98—-184—In re Application of 
GTE Corporation, Transferor, and Bell Atlantic 


approval of the GTE/Bell Atlantic 
merger was conditioned, in part, on 
GTE’s divestiture of its Internét 
backbone.?° 

Taken together, the Verizon-MCI and 
SBC-AT&T mergers would significantly 
increase concentration in the Internet 
backbone market. Neither the FCC order 
nor the PFJ gave serious consideration 
to this critical issue, and to the effect of 
these mergers on the Internet backbone. 


2. Verizon and MCI’s Internet 
Backbones 2° 


MCI, by its own acknowledgement, 
owns “one of the most extensive 
Internet protocol backbones.” 27 
Recently, MCI reported that its 
backbone network “has been recognized 
for the fourth consecutive year * * * as 
the world’s most connected Internet 
backbone playing a critical role in the 
movement of Internet traffic. Our 
expansive IP footprint, coupled with our 
direct interconnections, enables our 
customers to reach more destinations 
directly through our global Internet 
backbone than any other 
communications provider.” 28 

MCI’s extensive backbone thus 
represents an attractive, strategic asset. 
According to MCI’s 2003 Annual 
Report, MCI occupies: 


a strategically important position within 
the communications market. . . availability 
due to the extremely rapid growth of Internet 
usage resulting from the increasing 
availability of high speed broadband access, 
the decreasing cost of all types of Internet 
access, the expanding volume of informative 
and entertaining content, the continued 
improvement in e-mail and instant | 
messaging, and the ever increasing number of 
personal computers, and other devices for 
accessing the Internet. Corporations and 
government entities have responded by 
developing additional applications to run 
over the Internet that allow communications 
and e-commerce transactions with customers, 
communications with employees and the 
transfer of data among offices and operating 
units.29 


Corporation, Transferee For Consent to Transfer 
Control of Domestic and International Sections 214 
and 310 Authorizations and Applications to 
Transfer Control of a Submarine Cable Landing 
License, Memorandum Opinion and Order, released 
June 16, 2000, at 4 215. 

25 CC Docket 98-184, supra, at J 215 (footnote 
omitted) (“Although we agree with the Applicants 
that the Internet backbone market is highly 
concentrated, we nonetheless conclude that the Bell 
Atlantic and GTE have presented insufficient 
evidence regarding how their proposed merger 
would alleviate such concentration and benefit 
consumers of long-haul data services.”’). 

26 We focus on the Verizon and MCI Internet 
backbone as Verizon is the major ILEC in New York 
State. 

27 MCI, Inc., 2003 Annual Report 2 (2004). 

28 MCI, inc., 2004 Quarterly Report (for the period 
ending September 30, 2004) 33 (2004). 

29 MCI, Inc., 2003 Annual Report 15 (2004). 


Although public information 
regarding Verizon’s current Internet 
backbone ownership is incomplete, 
there can be no doubt that the 
opportunity to amass a dominant 
Internet backbone position is a driving 
force behind the company’s decision to 
acquire MCI. As the companies stated in 
their Application to the FCC: 


The Verizon/MCI combination of product 
offerings will provide a stronger, and 
geographically broader, converged solution 
for large enterprises. Verizon currently has 
strong IP-based offerings, but they have 
limited reach within its area footprint and 
Verizon is not a major provider of IP-based 
services. MCI’s core strength is its global 
Internet backbone, which provides global IP 
connectivity today, and will be able to 
provide next-generation VoIP and other IP- 

-based services worldwide tomorrow.?° 


But the consolidation of Verizon’s 
assets with MCI’s Internet backbone also 
holds significant risks of adverse 
consequences to competition and 
innovation. The issues related to 
consolidation of the Internet backbone 
were not raised by the parties in their 
Joint Petition, which fails to identify: (1) 
Whether Verizon already controls a 
share of the Internet backbone, (2) the 
share of the Internet backbone held by 
MCI, and (3) the combined share of the 
Verizon/MCI assets. These risks were 
not addressed by DOJ in the Verizon- 
MCI PFJ, nor by the FCC in its approvals 
of the transactions. These omissions are 
striking. 

The Court should reject the Verizon- 
MCI merger unless and until Verizon 
provides the information needed to 
make an informed decision regarding 
the extent to which backbone 
concentration will increase as a result of 
the proposed merger with MCI. Based 
on that information, together with 
further public comment evaluating it, 
the appropriateness of divestiture of 
backbone assets should be assessed. 


3. The Threat to Competition Is 
Concrete 


The consolidation of the Internet 
backbone as a result of the mergers is 
not an issue in the abstract. As the 
combined Verizon/MCI and SBC/AT&T 
move to offer more bundled product 
packages over their backbones—such as 
offering VOIP and video services—the 
increased need for bandwidth may 
strain their existing systems, 
encouraging Verizon and/or SBC to give 
priority to their own products. This 
prioritization would disadvantage 
consumers who use non-Verizon/SBC 
Internet service providers to access 
information and services that must 


30 Application, p. 17 (citations omitted). 
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travel across the Verizon and SBC 
backbones. 

The proposed combinations also 
would adversely impact other Internet 
backbone providers who lack the 
capacity to offer the same panoply of 
services. The more extensive offerings 
would drive traffic to Verizon and SBC 
and, moreover, increase the companies’ 
market share. 

Vital public policy, therefore, requires 
that Verizon’s acquisition of MCI’s 
Internet backbone, and SBC’s 
acquisition of AT&T backbone, when 
combined with their current Internet 
backbone holdings, not diminish either 
consumers’ or competitors’ equal and 
unfettered access to the Internet. 


4. The Mergers Risk Creating a 
Discriminatory Internet Class Structure 


There is a risk that, post-merger, 
Verizon and SBC will have Internet 


backbones that carry their own products . 


in first class, while competitors ride in 
coach, pay more or never get to ride at 
all. A combined Verizon/MCI entity 
would be well positioned to create an 
Internet infrastructure that restricts 
access to the Internet backbone for 
countless businesses, institutions and 
individuals.*! At stake is nothing less 
than the ability of Internet access 
providers, such as Verizon and SBC, to 
limit or diminish consumers’ access to 
Google, Vonage or any other content or 
service provider that does not pay its 
fees. The resulting Internet “class 
structure” would not only affect the 
ability of smaller competitors to 
participate in the marketplace of ideas 
and services, it risks drastically altering 
the character of the Internet. This would 
not only reverse the cultural and 
economic revolution that the Internet 
has inspired, but also would change the 
nature of the Internet, in which 
participants compete based on the 
quality of their content or services, not 
on their ability to pay fees to the 
backbone providers. 

As demonstrated by recent Verizon 
and SBC statements, this danger is a 
likely near-term reality. Both SBC and 
Bell South have publicly advocated a 
two tiered Internet. SBC’s public 
statements on the topic became more 
frequent after its acquisition of AT&T 


31 By way of example, there exists today a process 
known as “tagging,” which allows a provider to use 
rule-based and policy-based filtering to limit the 
flow of data packets. If packets are “tagged,” the 
network recognizes the class of service and priority 
assigned it for real-time delivery to ensure a high 
quality of service. Using tagging, Verizon could 
assign a higher transit priority—first class status— 
to data packets originating on its own system, while 
relating a lower priority—coach status—to the data 
packets from outside traffic that needs to access 
Verizon’s Internet backbone. 


was approved.32 SBC Chairman Edward 
E. Whitacre, Jr. is one of the most vocal 
proponents of a tiered system, stating 
that ‘“‘Why should they be able to use 
my pipes? The Internet can’t be free in 
that sense, because we and the cable 
companiés have made an investment 
and for a Google or Yahoo or Vonage or 
anybody to expect to use these pipes 
free is nuts.” 33 As an Amazon.com 
representative said after hearing Mr. 
Whitacre’s comments, ‘‘What Mr. 
Whitacre’s interview revealed was, I 
think he said two very distinct things. 
One is that the service providers have 
market power. * * * and part two was, 
we intend to use it.” 34 Though Verizon 
waited to clear all regulatory hurdles to 
the merger with MCI before addressing 
the issue, its position is in line with that 
of SBC. Verizon Chairman Ivan 
Seidenberg recently stated that, ‘“We 
have to make sure they don’t sit on our 
network and chew our capacity.” 35 


IV. The PFJs Undo Thirty Years of 
Federal Telecommunication 
Competition Policy 

At least since DOJ commenced 
antitrust enforcement action against the 
national telephone monopoly, AT&T, 
over thirty years ago, resulting in the 
breakup of ‘‘Ma Bell” in 1984, the 
Federal government has pursued a 
policy to encourage competition in all 
sectors of the rapidly changing 
telecommunications industry. The PFJs 
represent a significant step backwards, 
and will likely lead to a more 
monopolistic industry in the future. 

MCI and AT&T have been the leading 
competitors to the regional Bell 
companies, Verizon and SBC, in the 
twenty years since the AT&T monopoly 
was broken up. However, as a result of 
these mergers, Verizon and SBC will 
become vertically integrated, dominant 
providers of local, long distance, 
wireless and Internet services to 
business and residential customers in 
large regions of the country. If these 
mergers proceed without stronger 
remedial protections, Verizon and SBC’ 
will be free to recreate within their 
regions the monopoly maintained by 
AT&T prior to 1984.36 With the 


32 Declan McCullagh, “Playing favorites on the 
Net’’, CNET News.com (Dec. 21, 2005) http:// 
news.com.com/Playing+favorites+on+the+Net/ 
2100-1028_3-6003281.html. 

33 Arshad Mohammed, “SBC Head Ignites Access 
Debate,” Wash. Post., Nov. 4, 2005 at D01. 

34 McCullagh, supra note 31. 

35 Dionne Searcey and Amy Schatz, “Phone 
Compnies Set Off Battle Over Internet Fees,” Wall 
St. Journal, Jan. 6, 2006 at A1. 

36 Despite Verizon’s and SBC’s assertions that 
new technologies such as VOIP and cable 
telephony, as well as wireless providers pose 


- significant competitive threats to the ILECs, it is 


. elimination of Verizon’s and SBC's 


major competitors (MCI and AT&T), 
prices can be expected to rise, and 
telephone users, from large business 
customers to small businesses and 
residential customers, are likely to find 
fewer service choices. DOJ should have 
analyzed the national and regional 
impact of both mergers together and, at 
least, required divestiture substantial 
enough to create a realistic opportunity 
for industry participants to step into 
MCI’s and AT&T’s competitive shoes. 
Additionally, Verizon and SBC will 
each have a powerful incentive to 
refrain from competing in each other’s 
territory and to focus on their respective 
regions. The two telecommunications 


‘mammoths will have more to gain by 


selling each other limited LPL access, 
than by engaging in rigorous 
competition by installing their own last- 
mile loops in each other’s region. Even 
without coordination, there is a 
substantial risk that each will follow its 
own economic interests by not 
competing, as long as the other does the 
same. This kind of tacit collusion or 
mutual forebearance is highly 
anticompetitive, whether or not the 
parties actually agree to form a cartel. 
The PFJs do nothing to counter this 
substantial threat. 


V. Conclusion 


The Court should not give DOJ ‘“‘a 
pass” in its review of these important 
mergers. The long term implications are 
too important for too many people and 
businesses in New York and, indeed, 
throughout the country. Nothing in the 
PFJs is likely to preserve effective 
competition at any level in the affected 


markets, or to prevent the harm to the 


public that will follow the reduction in 
competition. The proposed remedies 
are, at best, cosmetic. Based on the 
current state of affairs, the Court should 
reject the PFJs as insufficient and 
contrary to the public interest. 

Dated: New York, New York, February 13, 
2006. 
Respectfully Submitted, 
Eliot Spitzer, 
Attorney General of the State of New York. 
By: 
Jay L. Hines, 


_ Chief, Antitrust Bureau 


Mary Ellen Burns, 
Special Counsel, Public Advocacy Division. 


Jay L. Himes, 


premature to rely on such alternatives to substitute 
for the competition that MCI and AT&T have 
offered. These competitors do not play a significant 
role in business markets, having inadequate market 
share, reliability or security to handle sensitive data 
traffic. Thus, they cannot be relied upon to restrain 
Verizon or SBC from exercising market power after 
the merger. 
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FEDERAL COMMUNICATIONS 
COMMISSION 


Privacy Act Systems of Records 
AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Notice; update of the FCC’s 
Privacy Act systems of records. 


SUMMARY: Pursuant to the provisions of 
the Privacy Act of 1974, as amended, 5 
U.S.C. 552a(e)(4) and OMB Circular A— 
130, the FCC has conducted required 
reviews of its systems of records and is 
publishing this notice regarding its 
proposal to introduce ten new systems 
of records, delete four old systems of 
records, and revise twenty-four systems 
of records. 
DATES: Any interested person may 
submit written comments concerning 
the systems of records on or before May 
_5, 2006. The Office of Management and 
Budget (OMB), which has oversight 
responsibility under the Privacy Act to 
review the systems of records, may 
submit comments on or before May 15, 
2006. The proposed systems of records 
will be effective on May 15, 2006 unless 
the FCC receives comments that require 
a contrary determination. The 
Commission will publish a document in 
the Federal Register notifying the 
public if any changes are necessary. 
ADDRESSES: Address comments to Les 
Smith, Office of Managing Director, 
Room 1—A804, Federal Communications 
Commission, 445 12th Street, SW., 
Washington, DC 20554, or via the 
Internet at Leslie.Smith@fcc.gov. 
Comments can also be sent to the Kristy 
LaLonde, Policy Analyst, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, 725 17th 
Street, NW., Washington, DC 20503, or 
via the Internet at 
Kristy_L._LaLonde@omb.eop.gov. 


FOR FURTHER INFORMATION CONTACT: Les 
Smith, Office of Managing Director, 
Room 1—A804, Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Washington, DC 20554, (202) 418- 
0217, or via the Internet at 
Leslie.Smith@fcc.gov. 


SUPPLEMENTARY INFORMATION: In 
accordance with the Privacy Act of 
1974, the FCC has conducted a review 
of its Privacy Act systems of records and 
has determined that it needs to 
introduce ten new systems of records, to 
delete four systems of records that are 
out-of-date, and to revise 24 systems of 
records. The Commission previously 
published one or more of the FCC’s 
systems of records at various times. 
These publications may be viewed at 


the FCC’s Privacy Act Web page: hittp:// 
www.fcc.gov/omd/privacyact/records- 
systems.html. With this notice, the 


Commission is publishing the complete 


text of all of its systems notices but two 
to provide a current, easily accessible 
compilation. Information about the 
reasons for these proposed changes is 
noted below: 

NEW—ten new systems of records are 
proposed to cover information that the 
FCC has n to collect and maintain 
since the FCC last published its 
inventory of systems of records. The 


- proposed new systems of records are: 


FCC/CGB-2: Comment Filing System; 

FCC/EB-3: Investigations and Hearings; 

FCC/EB-4: Crisis Management Contacts; 

FCC/OCBO-1: Small Business Contacts List; 

FCC/OET-2: Equipment Authorization 
Records and Files; 

FCC/OMD-11: Continuity of Operations Plan 
(COOP); 

FCC/OMD-12: Integrated Library System 
(ILS) Records; 

FCC/OMD-13: Data Quality Comments; 


FCC/OMD-22: Equipment Loan Records; and © 


FCC/OWD-1: Reasonable Accommodation 
Requests. 


REVISED—the other twenty-four 
systems of records are in need of 
revision. There are five types of 
revisions: (1) Generalized edits to make 
all of the FCC’s systems of records easier 
to read and understand through 
consistent style, formatting, and manner 
of presentation; (2) improved 
compliance with 5 U.S.C. 552a(e)(1) by 
listing only statutes and Executive 
Orders in the “Authorities” section of 
each system of records; (3) renumbered 
and/or renamed systems of records to 
enhance consistency and ease of 
understanding; (4) elaboration of the 
FCC’s routine uses by including even 
occasional routine uses; and (5) 
additions or deletions to the substantive 


core of the system of records. 


In one of which of these revision 


esa 
24 ‘systems of records (FCC/ 
EB-1; FCC/OET-1; FCC/OGC-3, 5, and 
6; FCC/OIG—1 and 2; FCC/OMD-2, 3, 6, 
7,9, and 14 through 21; and FCC/WTB- 
1, 5, 6, and 7) were impacted by the 
general editorial and consistency 
revisions described by revision types 1 
and 2 above; 

(b) Thirteen of the 24 systems of 
records were renumbered or renamed 
(type 3 revisions). Eight of 12 were 
renumbered (FCC/OMD-14 through 21) 
due to the elimination of the FCC/ 
Central numbering scheme. Five 
systems of records (FCC/OGC-3 and 5; 
FCC/OMD-2 and 6; and FCC/WTB-6) 
were renamed to bring greater clarity to 
the content of the system of records; 

(c) Sixteen of the 24 systems of . 
records were revised to include 


additional occasional routine uses. The 


~systems of records that underwent this 


type 4 revision were FCC/EB-1; FCC/ 
OET-1; FCC/OGC-3, 5, and 6; FCC/ 
OIG—1 and 2; FCC/OMD-2, 3, 6, 7, 9, 15, 
17, 19, and 21; and FCC/WTB-1; 

(d) Eleven of the 24 systems of records 
received substantive, core changes to 
either provide information missing in 
previous versions of the system of 
records (FCC/EB-—1 and FCC/OMD-3), 
revise the list of places at which the 
information is maintained (FCC/OMD-3 


- and 7), revise the types of information 


covered by the system of records (FCC/ 

OMD-6 and 20), or to revise the 

purposes of the system of records (FCC/ 

OMD-7, 9, 15,17, and 18). . 
DELETED—four systems of records 

are proposed for deletion for the 

following reasons: 

FCC/Central-5: Drug-Free Federal 
Workplace Program fduplicates OPM/ 
GOVT-10); 

FCC/EB-2: State and Operational Areas 
Emergency Commissions Committee 
Membership (duplicative of FCC/ 
OMD-3); 

FCC/OGC-2: Attorney Misconduct Files 
(no longer maintained); and 

FCC/OMD-8: Revenue Accounting 
Management Information System 
(“RAMIS”) (information from this 
system of records was combined with 
the revised FCC/OMD-6). 

The FCC has created a set of 
standardized routine uses that updates 
and eliminates the variations in 


language that had characterized the 


routine uses that were used previously 
in the systems of records. These 
routines uses are as follows: 

e Adjudication and Litigation—where 
by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and . 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

¢ Committee communication and 
reporting—a record in this system may 
be used to distribute information to 
members of each committee for 
purposes of conducting meetings and 
general committee business or to 
prepare reports on the membership and 
work of the committee; 
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¢ Compliance with Welfare Reform 
requirements—Names, Social Security 
Numbers, home addresses, dates of 
birth, dates of hire, quarterly earnings, 
employer identifying information, and 
state of hire of employees may be 
disclosed to the Office of Child Support 
Enforcement, Administration for 
Children and Families, Department of 
Health and Human Services for the 
purposes of locating individuals to 
establish paternity, establishing and 
modifying orders of child support, 
identifying sources of income, and for 
other child support enforcement actions 
as required by the Personal 
Responsibility and Work Opportunity 
Reconciliation Act; 

¢ Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

e Emergency response—A record on 
an individual in this system of records 
may be disclosed to emergency medical 
personnel, e.g., doctors, nurses, and/or 
paramedics, or to law enforcement 
officials in case of a medical or other 
emergency involving the FCC employee 
without the subsequent notification to 
the individual identified in 5 U.S.C. 
552a (b)(8); 

e Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— ~* 
‘disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

e Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
‘an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 


Federal agency for criminal, civil, 
administrative, personnel or regulatory 
action; 

e Enforcement—when a record in this 
system involves an informal complaint 
filed against telecommunications 
providers, the complaint may be 
forwarded to the defendant provider for 
a response, pursuant to Section 208 of 
the Communications Act of 1934, as 
amended and other applicable rules. 
When an order or other Commission- 
issued document that includes 
consideration of informal complaints 
filed against telecommunications 
providers.is entered by the FCC to 
implement or to enforce the 
Communications Act, pertinent rule, 
regulation, or order of the FCC, the 
complainant’s name may be made 
public in that order or document. Where 
a complainant in filing his or her 
complaint explicitly requests that the 
FCC withhold his or her name from 
public disclosure, such a request will be 
granted and the complainant’s name 
will not be disclosed in the 
Commission-issued order or document. 

e Financial obligations under the 
Debt Collection Acts—a record from this 
system may be disclosed to other 
Federal agencies for the purpose of 
collecting and reporting on delinquent 
debts as authorized by the Debt 
Collection Act of 1982 or the Debt 
Collection Improvement Act of 1996. A 
record from this system may be 
disclosed to any Federal, state, or local 
agency to conduct an authorized 
computer matching program in 
compliance with the Privacy Act of 
1974, as amended, to identify and locate 
individuals who are delinquent in their 
repayment of certain debts owed to the 
U.S. Government. A record from this 
system may be used to prepare 
information on items considered income 
for taxation purposes to be disclosed to 
Federal, state, and local governments; 

e Financial Obligations as required by 
the National Finance Center et al.— 
when the National Finance Center (the 
FCC’s designated payroll office), the 
Department of the Treasury Debt 


Management Services, and/or a current ~ 


employer to effect a salary, IRS tax 
refund, or administrative offset to satisfy 
an indebtedness; and to Federal 
agencies to identify and locate former 
employees for the purposes of collecting 
such indebtedness, including through 
administrative, salary, or tax refund 
offsets. Identifying and locating former 
employees, and the subsequent referral 
to such agencies for offset purposes, 
may be accomplished through 
authorized computer matching 
programs. Disclosures will be made only 
when all procedural steps established 


by the Debt Collection Act of 1982 and 
the Debt Collection Improvement Act of 
1996 or the Computer Matching and 
Privacy Protection Act of 1988 as 
appropriate, have been taken; 

e First Responders—a record from — 
this system of records may be qiione 
to law enforcement officials, ~ 
Department of Homeland Security 
(DHS), Federal Emergency Management 
Agency (FEMA), Department of Defense 
(DOD), National Telecommunications 
and Information Administration (NTIA), 
White House Communications Agency, 
other federal agencies, and state and 
local emergency response officials, e.g., 
fire, safety, and rescue personnel, etc., 
and medical personnel, e.g., doctors, 
nurses, and paramedics, etc., in case of 
an emergency situation at FCC facilities 
without the subsequent notification to 
the individual identified in 5 U.S.C. 
552a(b)(8); 

e Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

e Labor Relations—A record from this 
system may be disclosed to officials of 
labor organizations recognized under 5 
U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

e Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

e Program partner—when 
information is disclosed to the 
Washington Metropolitan Area Transit 
Authority (WMATA) in connection 
employees participating in their 
SmarTrip program (http:// 
www.wmata.com/riding/smartrip.cfm); 
and The FCC is unable to craft 
standardized language for the Public 
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Access routine uses, which are 
employed in several systems of records. 
This is because the diversity of 
circumstances for Public Access 
disclosures in CGB—2, EB—1, OET-1, 
OET-2, OGC-5, OGC-6, OMD-3, 
6, OMD-9, OMD-13, OMD-17, OMD- 
19, WTB-1, WTB-6, and WTB-7, vary 
too greatly. 

More detailed information on the 
proposed new and revised systems of 
records may be viewed in the complete 
text below. 

The FCC also notes that it will 
provide two further updates to its 
sysjems of records in the future. First, 
prior to the full implementation of 
Homeland Security Presidential 
Directive-12 (HSPD-—12) in October 
2006, the Commission will publish the 
revised and renamed FCC/Central-10, 
Access Control System, to address the 
changes related to the implementation 
of HSPD-12 requirements to carry out 
the plan for a government-wide set of 
identification and badging protocols for 
all Federal employees, contractors, and 
visitors. Second, the Commission will 
publish a revised and renamed FCC/ 
CIB-1, Informal Complaints and 
Inquiries, when the upgrades to this 
system of records are completed. 


Federal Communications Commission. 


Marlene H. Dortch, 
Secretary. 
FCC/CGB-2 


SYSTEM NAME: 
Comment Filing System (ECFS). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Chief, Consumer and Governmental 
Affairs Bureau, Room 5—C758, Federal 
Communications Commission, 445 12th 
Street, SW., Washington, DC 20554 and 
1270 Fairfield Road, Gettysburg, PA 
17325. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who have filed comments 
relative to Federal Communications 
Commission (FCC) rulemakings and 
docketed proceedings or other matters 
arising under the Communications Act 
of 1934, as amended, and the 
Rehabilitation Act. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

1. Comments received by the FCC, 
whether electronically through the 
Electronic Comment Filing System 
(ECFS), via the Internet, e-mail, mailed, 
or delivered by paper copy. This 
includes information provided via FCC 
Forms 475 and 501. 


2. The system also contains files and 
records submitted in response to 
Commission rulemakings and docketed 
proceedings, and by the FCC’s 
administrative law staff as the 
repository for official records arising out 
of the conduct of administrative 
proceedings. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: : 

44 U.S.C. Chapter 36; 47 U.S.C. 151 
and 154; and Sections 504 and 508 of 
the Rehabilitation Act, 29 U.S.C. 794 et 
al. 


PURPOSE(S): 

In order to comply with the 
requirements of various statutes and 
regulations, the FCC offers multiple 
avenues through which the public can 
be involved in its decision-making 
process and can inform the FCC of 
concerns regarding compliance with 
FCC rules and requirements. Collecting 
and maintaining these types of 
information allows the FCC to be fully 
informed in decision-making, 
implementation, and enforcement 
endeavors. Such a system also allows 
staff access to documents and improves 
staff efficjency. Records in this system 
are available for public inspection. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Additionally, information about 
individuals in this system of records 
may routinely be disclosed under the 
following conditions: 

1. Public Access—under the rules of 
the Commission, public comments on 
rulemakings are routinely available to 
the public—unless confidentiality is 
requested (47 CFR 0.459)—via either the 
Commission’s electronic comment filing 
system (ECFS) at http://www.fcc.gov/ 
cgb/ecfs/ or the public Reference 
Information Center (RIC) at http:// 
www.fcc.gov/cgb/ric.html; 

2. Enforcement—when a record in 
this system involves an informal 
complaint filed against 
telecommunications providers, the 
complaint may be forwarded to the 
defendant provider for a response, 
pursuant to Section 208 of the 
Communications Act of 1934, as 
amended, and other applicable rules. 
When an order or other Commission- 
issued document that includes 
consideration of informal complaints 
filed against telecommunications 
providers is entered by the FCC to 
implement or to enforce the 
Communications Act, pertinent rule, 
regulation, or order of the FCC, the 
complainant’s name may be made 
public in that order or document. Where 


‘a complainant in filing his or her 


complaint explicitly requests that the 
FCC withhold his or her name from 
public disclosure, such a request will be 
granted and the complainant’s name 
will not be disclosed in the 
Commission-issued order or document; — 


3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 


_ adjudicative body in a proceeding 


when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States. 
Government is a party to litigation or 
has an interest in such litigation; 


4. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 


- violation of a statute, regulation, rule, or 


order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to an FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

5. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 


6. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U:S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 


In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


Federal Register/Vol. 71, No. 65/ Wednesday, April 5, 2006/ Notices 


17237 


- POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Paper copies of records in this system 
of records are maintained in file folders. 
The electronic files are located in 
computer databases on the FCC internal 
network: 


RETRIEVABILITY: 


Records are retrieved by individual 
name, entity name, rulemaking number, 
and/or docket number. 


SAFEGUARDS: 
Records are available over the Internet 
24 hours a day, seven days a week. 

- Paper copies representing one third of 
the records are maintained in the 
Reference Information Center (RIC). 
Back-up of the data in ECFS is the 
responsibility of the FCC’s Information 
Technology Center of the Office of 
Managing Director and is performed 
nightly. 

RETENTION AND DISPOSAL: 


The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Reference Information Center, 
Consumer and Governmental Affairs 
Bureau (CGB), Federal Communications 
Commission (FCC), 445 12th Street, 
Room CY-B533, SW., Washington, DC 
20554. 

NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. ‘ 
RECORD ACCESS PROCEDURES: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Commenters and subject entities. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/EB-1 


SYSTEM NAME: 
Violators File. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Primary: Enforcement Bureau (EB), 
Room 7-C732, Federal Communications 


Commission (EB), 445 12th Street, SW., 
Washington, DC 20554. 

Secondary: Various field facilities. 
See Federal Communication 
Commission (FCC) telephone directory 
for field office phone numbers. The 
directory can be found at http:// 
www.fcc.gov/fcc-bin/findpeople.pl., or 
locate local FCC offices in commercial 
telephone directory under “U.S. 
Government.” Information about FCC 
Field Offices can also be found in 47 
CFR 0.121 and 0.401. Field office 
mailing addresses can also be found at 
http://www.fcc.gov/eb/ddadd. html. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

1. Individuals who have been subjects 
of Federal Communications 
Commission (FCC) field enforcement 
actions (monitoring, inspection, and/or 
investigation) for violations of radio 
law, FCC Rules and Regulations, or 
International Treaties; and 

2. Licensees, applicants, and 
unlicensed persons under parts 80, 87, 
90, 94, 95, and 97 of the FCC rules about 
whom there are questions of compliance 
with the Commission’s rules or the 
Communications Act of 1934, as 
amended. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Inspection reports, complaints, 
monitoring reports, investigative cases, 
referral memos, correspondence, 
discrepancy notifications, warning 
notices, and forfeiture actions. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

47 U.S.C. 101, 102, 104, 301, 303, 
309(e), 312, 315, 318, 362, 364, 386, 501, 
502, 503, 507, and 510. 


PURPOSE(S): 

Records from this system are for: 

1. Use in connection with the 
Commission’s field enforcement 
programs to determine levels of 
compliance among radio users; to issue 
marine certificates of compliance; to 
document Commission monitoring 
inspections and investigations for 
enforcement purposes; to provide a 
basis for various administrative, civil, or 
criminal sanction actions taken against 
violators by the EB or other appropriate 
Commission bureaus or offices; and 

2. A cross-reference, which prevents 
duplication of enforcement actions, and 
tracking the progress of enforcement 
cases. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 


+ 


1. Public access—copies of FCC 
enforcement actions are available for 
public inspection via the Internet at 
http://www.fcc.gov/eb/, and in the FCC’s 
Reference Information Center at http:// 

2. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, other 
pertinent records, orto another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
reterition of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

3. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; 

4. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

5. Law enforcement and 
investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
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shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 

6. Congressional inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

7. Government-wide Pro. 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 
None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Records in this system of records 
include both paper and electronic 
records. 


RETRIEVABILITY: 

Records are retrieved primarily by 
case number. Under that hierarchy an 
individual’s name, address, and other 
identifying information can be located. 


SAFEGUARDS: 

Paper records are maintained in file 
folders and stored in a secure area. 
Access to files is limited to approved 
personnel. The electronic records are 
maintained in computer databases, 
which are secured through controlled 
access and passwords. The databases are 
backed-up routinely. 


RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 


Office of Management and Resources, 
Enforcement Bureau (EB), 7—C732, 


Federal Communications Commission 
(FCC), 445 12th Street, SW., 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its notification procedure for 
this system of records. 


RECORD ACCESS PROCEDURES: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record access procedure 
for this system of records. 


CONTESTING RECORD PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its contesting record 
procedure for this system of records. 


RECORD SOURCE CATEGORIES: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record sources for this 
system of records. = 


EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

This system of records is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (0), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554— 
0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 
system is exempt from these provisions 
because it contains the following types 
of information: 

1. Investigative material compiled for 
law enforcement purposes as defined in 
Section (k)(2) of the Privacy Act; 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as stated in 


‘Section (k)(1) of the Privacy Act; and 


3. Investigative material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 
described in Section (k)(5) of the 
Privacy Act, as amended. 


FCC/EB-3 


SYSTEM NAME: 
Investigations and Hearings. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Investigations and Hearings Division, 
Enforcement Bureau (EB), Federal 
Communications Commission (FCC), 
4th Floor, 445 12th Street, SW., 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 4 

Individuals who have filed 
complaints against Federal 
Communications Commission (FCC) 
licensees and regulatees. - 


CATEGORIES OF RECORDS IN THE SYSTEM: 

1. Records are kept in an electronic 
database associated with this system of 
records containing only the 
complainants’ names. 

2. Paper copies of complaints filed 
with and maintained by the FCC, may 
contain information provided by 
complainants (e.g., complainants’ 
names, addresses, and telephone 
numbers). Forms that may be included 
in this system of records include FCC 
Forms 475, 475B, 485, and 501. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

47 U.S.C. 101, 102, 104, 301, 303, 
309(e), 312, 315, 318, 362, 364, 386, 501, 
502, 503, 507, and 510. 


PURPOSE(S): 

The information in the electronic 
database is used for tracking the status 
of enforcement cases. The information 
in the paper files is stored for reference 
in enforcement actions. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law enforcement and 
investigation—where there is an 
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indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
_ regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Information is maintained in the 
electronic database and in paper files. 


RETRIEVABILITY: 


Information in the electronic database 
information can be retrieved by the 
complainant’s name. Information in the 
central files can be retrieved by a unique 
case number assigned to each case. 


SAFEGUARDS: 


Paper records are maintained in file 
cabinets that are secured at the end of 
each business day. The file cabinets are 
located in non-public areas. Access to 
information in the computer database is 
restricted by use of passwords via 
terminals that are located in rooms in 
non-public areas. The rooms are secured 
outside of business hours. Data resident 
on network servers are routinely 
backed-aiip onto magnetic media. Backup 
tapes are stored on-sife in fireproof safes 
and at a secure off-site storage location. 


RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). | 


SYSTEM MANAGER(S) AND ADDRESS: 


Chief, Enforcement Bureau (EB), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD SOURCE PROCEDURES: 
Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 
Complainant and subject entities. 


EXEMPTIONS CLAIMS FOR THE SYSTEM: 
None. 


FCC/EB-4 


SYSTEM NAME: 
Crisis Management Contacts. 


SECURITY CLASSIFICATION: 
Unclassified (Non-Public, For Internal 
Use Only). 


SYSTEM LOCATION: 

Enforcement Bureau (EB), Federal | 
Communications Commission (FCC), 
445 12th Street, SW., Room 7-C732, 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information includes FCC Employees, 
Federal Government points of contact, 
State and Local Government points of 
contact, and Communications Industry 
points of contact. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Information includes FCC Employees, 
Federal Government points of contact, 
State and Local Government points of 
contact, and Communications Industry 
points of contact name(s), position title, 
business telephone number, business 
cellphone number(s), business pagers, 
and business address(es), and E-mail 
address(es), home telephone number, 
personal ‘cellphone number(s), pagers, 
and home E-mail address(es) that are 
used by FCC crisis incident managers. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Executive Order (EO) 12472, 
Assignment of National Security and 


Emergency Preparedness 
Telecommunications Functions, April 3, 
1984; EO 12656, Assignment of. 
Emergency Preparedness 
Responsibilities, November 18, 1988; 
Federal Preparedness Circular (FPC) 65, 
Federal Executive Branch Continuity of 
Operations, June 15, 2004; FPC 66, Test, 
Training, and Exercise (TT&E) Program 
and COOP, April 30, 2001; FPC 67, 
Acquisition for Alternate Facilities for 
COOP, April 30, 2001 National Security 
Presidential Decision Directive (NSPD) 
1, Organization of the National Security 
Council System, February 13, 2001; 
Presidential Decision Directive (PDD) 
67, Enduring Constitutional 
Government and Continuity of 
Government Operations, October 21, 
1998; and Homeland Security 
Presidential Directive (PD) 3, March 11, 
2002. 


PURPOSE(S): 

_ This information allows FCC crisis 
incident managers to coordinate crisis 
response activities related to the 
telecommunications industry and the 
functions of the FCC. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM: 

Including information about 
individuals in this system of records 
may routinely be disclosed under the 
following conditions: 

1. First Responders—a record from 
this system of records may be disclosed 
to law enforcement officials, 
Department of Homeland Security 
(DHS), Federal Emergency Management 
Agency (FEMA), Department of Defense 
(DOD), National Telecommunications 
and Information Administration (NTIA), 
White House Communications Agency, 
other Federal agencies, and state and 
local emergency response officials, e.g., 
fire, safety, and rescue personnel, etc., 
and medical personnel, e.g., doctors, 
nurses, and paramedics, etc., in case of 
an emergency situation at FCC facilities 
without the subsequent notification to 
the individual identified in 5 U.S.C. 
552a(b)(8); 

2. Law enforcement and 
investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
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made to the Congressional office for 
their own records; and 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Electronic records are maintained in a 


network computer database. 


RETRIEVABILITY: 

Records are retrieved by the 
individual’s name and/or organization. 

Electronic records are maintained in a 
network computer database, which is 
-secured through controlled access and 
password restricted to a limited number 
of authorized FCC staff. 


_ RETENTION AND DISPOSAL: 


Records kept by the FCC are 
maintained and disposed of in 
accordance with records schedules 
issued by the National Archives and 
Records Administration (NARA). 
Individuals may request a copy of the 
disposition instructions from the FCC | 
Privacy Act Officer. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Enforcement Bureau (EB), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 7— 
C732, Washington, DC 20554. 
NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD ACCESS PROCEDURE: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 


Address inquiries to the system 
manager. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OCBO-1 


SYSTEM NAME: 
Small Business Contacts Database. 


SECURITY CLASSIFICATION: 


None. 
SYSTEM LOCATION: 

Director, Office of Communications 
Business Opportunities (OCBO), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 4—A760 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 
Information includes small, minority, 
and women-owned communications’ 
business owners and employees, as well 
as other individuals who work or 
communicate with this segment of the 
population. i it 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Contact information, where available, 


such as the individual’s name, phone- 
number(s), and address(es)... 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Sections 151, 152, 155, 257, 303 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 151, 152, 155, 257;. 
and 5 U.S.C. 602(c) and 609(a)(3). 


PURPOSE(S): 

This system of records serves as a 
repository of contact information that 
FCC employees use to further the FCC’s 


_ outreach mission to small, women, and : 


minority-owned businesses. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 


when: (a) The agency or any component © 


thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 


agency ha: agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for. 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose ~ 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 


' under the Privacy Act. 


In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


This is an electronic system of records 
that resides on the FCC’s internal 
storage servers, which are backed-up 
daily. 


RETRIEVABILITY: 


Records in this system of records can 
be retrieved by any category field, e.g., 
first name or zip code. 


SAFEGUARDS: 


This system of records, which resides 
on the FCC’s internal storage servers, is 
protected by the FCC’s firewall and 
appropriate-level security protocols that 
prevent access to the system of records 
to all but those neetling access to the 
same. 
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RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 
Allan K. Manuel, Chief of Staff, Office 
of Communications Business 
Opportunities (OCBO), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 4—A665, 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to system manager. 


RECORD ACCESS PROCEDURES: 
Address inquiries to system manager. 


CONTESTING RECORD PROCEDURES: 
Address inquiries to system manager. 


RECORD SOURCE CATEGORIES: 

Information provided to the FCC by 
individuals and gathered during the 
course of outreach activities. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OET-1 


SYSTEM NAME: 


Experimental Radio Station License 
Files. 


SECURITY CLASSIFICATION: 

There is no specific security 
classification for this system; however, 
data or records within the system may 
have national defense/foreign policy 
classifications up through secret. 


SYSTEM LOCATION: 


Office of Engineering and Technology 
(OET), Federal Communications 
Commission, 445 12th Street, SW., 
Room 7—A303, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Those who have been granted a 
license to operate an experimental radio 
statior! under Part 5 of the Federal 
Communications Commission’s (FCC) 
rules. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


1. This system includes the following 
FCC Forms, any supporting exhibits 
submitted by the applicant(s), and 
related documentation: 

(a) FCC Form 442, Application for a 
New or Modified Station; 

(b) FCC Form 405, Application for 
Renewal of Station License; 

(c) FCC Form 702, Application for 
Consent to Assignment of Radio Station 
Construction Authorization or License; 


(d) FCC Form 703, Application for | 
Consent to Transfer Control of 
Corporation Holding Station License; 
and 

(e) Any supporting exhibits submitted 
by the applicant(s). 

2. This system of records may include 
experimental project reports submitted 
by the applicant as required by FCC 
rules, part 5. 

3. The system also includes comments 
from other Commission bureaus on 
interference potential of operation. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 308. 


PURPOSE(S): 

FCC employees use these records to 
determine: 

1. An applicant’s eligibility to operate 
a station in the experimental radio 
service; 

2. Interference potential to other radio 
services within the Commission; and 

3. If the project or experimentation is 
valid, as well as the possible use in 
rulemakings. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following | 
conditions: a 

1. Public Access—information from 
this system may be disclosed to other 
FCC bureaus, Federal agencies, or to the 
public, in response to a request, in 
connection with new experimentation 
being conducted and the impact that 
this experimentation may have on the 
public. The information may not be 
disclosed if it is not routinely available 
for public inspection under 47 CFR 
0.457(d)(1)(ii) of the Commission’s 
rules, or a request that the information 
be given confidential treatment is 
pending or has been granted under 47 
CFR 0.459. 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court.or 
adjudicative body ina proceeding | 
when: (a) The agency or any component 
thereof; or (b) any employee-of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a.party to litigation or 
has an interest in such litigation; - 


3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 


’ shared with appropriate Federal, State, 


or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office i in” 
response to an inquiry by an individual 
made to the Congressional office 7 
their own records; and 

5. Government-wide Pro 


‘Management and Oversight—when 


requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Information in this system of records 
includes paper records maintained in 
file folders, electronically scanned 
images of paper records, electronic 
records of data elements of both paper 
filed and electronically filed 
applications, and electronic copies of 
licenses granted after November 16, 
1998. Per 47 CFR 5.55(b) all 
applications for experimental licensing 
must be filed electronically via the 
Internet. 


RETRIEVABILITY: 

Paper files are retrieved by license 
name. If there is more than one station 
per licensee, then the files may also be 
retrieved by call sign. Scanned images, 
electronic records of data elements, and 
electronic copies of licenses may be 
retrieved from the OET Experimental 
Licensing Branch Reports World Wide 
Web electronic filing and reporting site 
at https://gullfoss2.fcc.gov/prod/oet/cf/ 
els/index.cfm. 
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SAFEGUARDS: 

All files are available to the public 
except files not routinely available for 
public inspection as defined in 47 CFR 
0.457(d)(1)(ii) and files that have been 
submitted in compliance with the 
confidentiality request requirements of 
47 CFR 0.459. Files not routinely 
available and files pending or granted 
confidentiality are marked “NOT FOR 
PUBLIC INSPECTION” and may only be 
accessed by FCC employees who have a 
need to know the information. Data 
resident on network servers are backed- 
up routinely onto magnetic media. 
These back-up tapes are stored both on- 
site and in secured off-site storage 
locations. 

RETENTION AND DISPOSAL: 

These records are maintained for two 

-years after expiration of the license. 
They are then disposed by shredding. 
Electronic records are destroyed 
physically (electronic storage-media) or 
by electronic erasure. 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Experimental Licensing 
Branch, Office of Engineering and 
Technology (OET), Federal 
Communications Commission, 445 12th 
Street, SW., Room 7—A267, Washington, 
DC 20554. 

NOTIFICATION PROCEDURE: ; 

Address inquiries to the system 
manager. 
RECORDS ACCESS PROCEDURES: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

The majority of information in these 
records comes from individual 
applicants. Other information comes 
from coordination with other FCC 
bureaus and from data that are 
generated with the Spectrum 
Coordination Branch during the normal 
processing of the application. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OET-2 


SYSTEM NAME: 

Equipment Authorization Records 
and Files. 
SECURITY CLASSIFICATION: 

None. 


SYSTEM LOCATION: 
Office of Engineering and Technology 
(OET), Laboratory Division, Federal 


Communications Commission (FCC), 
7435 Oakland Mills Road, Columbia, 
MD 21046. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 


- SYSTEM: . 


Individuals who have applied for or 
been granted an authorization to market 
equipment using the RF spectrum, in 
accordance with Part 2 of the Federal . 
Communications Commission’s (FCC) 
rules. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


1. This system includes the following 
FCC Forms, any supporting exhibits 
submitted by the applicant(s), and 


related documentation: 


(a) FCC Form 731, Application for 
Equipment Authorization; 

(b) Any supporting exhibits submitted 
by the applicant(s). 

2. This system of records may include 
test reports and other supporting - 
documentation that demonstrates 
compliance with the technical rules for 
licensed transmitters and unlicensed 
devices as required by FCC Rules, parts 
15 and 18. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 308. 


PURPOSE(S): 

hese records are used to make a 
determination of compliance of 
equipment proposed for marketing with 
the administrative and technical 
requirements of the FCC as they relate 
to equipment using the RF spectrum; 
and to determine the interference 
potential of equipment proposed for 
marketing to equipment operating in 
both the licensed and unlicensed radio 
services. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—information from 
this system on granted equipment 
authorizations may be disclosed to the 
public if it is routinely available for 
public inspection under 47 CFR 
0.457(d)(1)Gii) and a request has not 
been made or granted to give the 
information confidential treatment 


under 47 CFR 0.459. Pending equipment | 


authorization requests are specifically — 
excluded from disclosure prior to the 
effective date of the authorization, as 
specified in 0.457(d)(1)(ii). 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the regords are both 
relevant and. necessary ‘to litigation and 


the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to an FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each case the FCC will determine 
whether disclosure of the records is 
compatible with the purpose for which 
the records were collected. 


DISCLOSURE TO CONSUMER REPORTING » 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


The equipment authorization database 
is the repository for all electronically 
filed applications for equipment 
authorization and associated 
information. Per 47 CFR 2.913(a), all 
applications for equipment 
authorization must be filed 
electronically via the Internet. 
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RETRIEVABILITY: 

Scanned images, electronic records of 
data elements, and electronic copies of 
granted licenses may be retrieved from 
the OET Equipment Authorization 
Electronic Filing World Wide Web site 
at https://gullfoss2.fcc.gov/prod/oet/cf/. 
eas/index.cfm by clicking on the desired 
link in the Reports section on the left 
hand side of the page. | 


SAFEGUARDS: 

All files are available to the public 
except files not routinely made publicly 
available under 47 CFR 0.457 or those 
where a request for confidentiality is 
pending or has been granted under 47 
CFR 0.459. Files which are not routinely 
made publicly available and those with 
a pending or granted request for 
confidentiality may only be accessed by 
Commission employees who have a 
need to know the information. Data 
resident on the database server at the 
OET Laboratory are backed-up routinely 
onto magnetic media. Back-up tapes are 
stored on-site and at the FCC 
Headquarters location. 


RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 

SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Laboratory Division, Office of 
Engineering and Technology (OET), 
Federal Communications Commission 
(FCC), 7435 Oakland Mills Road, 
Columbia, MD 21046. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 
RECORDS ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

" RECORD SOURCE CATEGORIES: 

Information supplied by individuals 
wishing to receive equipment 
authorization. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OGC-3 


SYSTEM NAME: 
Adjudication of Internal Complaints 
against Employees. 
SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 
Office of General Counsel (OGC), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8— 

C743, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any Federal Communications 
Commission (FCC) employee who is the 
subject of a complaint investigation 
involving internal personnel actions or 
activities, i.e., discrimination, grievance, 
political activity, separation, or adverse 
action. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Records involve internal personnel 
disputes that have reached the hearing 
stage, and may include correspondence, 
memoranda, transcripts of hearings, 
briefs, pleadings, investigative reports, 
and decisions of hearing examiners and 
Commissioners. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301. 


PURPOSE(S): 

These records are used by staff 
attorneys in the General Counsel’s office 
in settlement negotiations with 
opposing parties; records are also used 
in preparation for hearings before an 
administrative body or a court of 
appropriate jurisdiction. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

. 2. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from.this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 


of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 


regarding disclosure obligations under 


the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

5. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 


-retention of an employee or other 


personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 


‘the issuance or retention of a license, 


grant, or other benefit. The other.agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 

7. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
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conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. In 
each of these cases, the FCC will 

determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 
DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND . 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: : 

The information is stored in file 
folders. 


RETRIEVABILITY: 

Records are retrieved by the name of 
the subject individual in the 
investigation. 

SAFEGUARDS: 

Records are maintained in file 
cabinets in an office that is secured at 
the end of each business day. Since only 
one or two staff persons routinely access 
this record system, unauthorized 


examination during business hours 
would be easily detected. 


RETENTION AND DISPOSAL: 


Records are kept for five years after 
the closure of each case. They are then 
shredded. 


SYSTEM MANAGER(S) AND ADDRESS: _ 

Office of General Counsel (OGC), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8— 
C743, Washington, DC 20554. 
NOTIFICATION PROCESS: 

Address inquiries to the system 
manager. 

RECORD ACCESS PROCEDURE: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Claimants, co-workers of subject 
individual, other supervisors, 
classification experts, and other persons 
involved in the case. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OGC-5 


SYSTEM NAME: 
Pending Civil Cases. - 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Office of General Counsel (OGC), - 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8— 
C743, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who has a 
miscellaneous case involving the 
Federal Communications Commission 
(FCC) before any District Court, before 
any Court of Appeals, and before the 
Supreme Court. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Letters, memoranda, pleadings, briefs, 


and bankruptcy papers. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 401 and 402. 


PURPOSE(S): 

Information in this system of records 
is used by Commission attorneys to 
update information or furnish 
additional data for the Government 
agency handling the case. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—the records 
contained in this system are available 
for public inspection to the extent that 
they do not contain information usually 
exempt from mandatory disclosure 
under Exemption 5 of the FOIA, 5 
U.S.C. 552(b)(5). 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is_ 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 


when: (a) The agency or any component 


thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 


shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Program 
Management and Oversight—when 


’ requested by the National Archives and 


Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 
None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Information in this system of records 
consists of paper records that are stored 
in file folders. 


RETRIEVABILITY: 


Records are retrieved by the name of 
the individual filing the claim. 


SAFEGUARDS: 


Records are maintained in file 
cabinets that are secured at the end of 
each business day. 


RETENTION AND DISPOSAL: 

The records are destroyed by 
shredding when no longer needed or 
after five years, whichever occurs first. 


SYSTEM MANAGER(S) AND ADDRESS: 

Office of General Counsel (OGC), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8- 
C743, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURE: 


Address inquiries to the system 
manager. 
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CONTESTING RECORD PROCEDURES: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 

Justice Department: U.S. Attorneys; 
other Federal agencies: U.S. District 
Courts; and parties to the proceedings. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OGC-6 


SYSTEM NAME: 
Private or Civil Injury Claimants. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Office of General Counsel (OGC), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8— 
C743, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Any individual who files a damage 
claim against the Federal 
Communications Commission (FCC) or 
commits a tort against a FCC employee. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Information in this system of records 
includes accident reports, tort claim 
vouchers, correspondence, memoranda, 
medical and payment receipts, repair 
and payment receipts, and pictures. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
28 U.S.C. 2672. 


PURPOSE(S): 

Information in these records is used 
by attorneys in the Office of General 
Counsel to determine whether a damage 
claim filed against the FCC should be 
paid and for reference purposes when 
similar cases arise. If it is determined 
that the claim should not be paid or if 
the FCC cannot make the final 
determination whether or not to pay a 
claim, the record is routinely transferred 
to.the appropriate agency charged with 

‘the responsibility of disposition. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
__ THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—the records 
contained in this system are available 
for public inspection to the extent that 
they do not contain information usually 
exempt from mandatory disclosure 
under Exemption 5 of the FOIA, 5 
U.S.C. 552(b)(5). 


2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
ehforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND . 
«DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Information is stored in file folders. 


RETRIEVABILITY: 


Records are retrieved by the name of 
the individual who filed the claim. 


SAFEGUARDS: 


Records are kept in a file cabinet that 
is locked at the end of each business 
day. Since only one or two office 
persons routinely access this system, 
unauthorized examination during 
business hours would be easily 
detected. 


RETENTION AND DISPOSAL: 
Records are destroyed by shredding 
five years after the closure of the case. 


SYSTEM MANAGER(S) AND ADDRESS: 


Office of General Counsel (OGC), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 8- 
C743, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system . 
manager. 
RECORD ACCESS PROCEDURE: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Witnesses: Office of General Counsel; 
Office of Managing Director: claimants; 
and employees. : 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OIG-1 


SYSTEM NAME: 
Criminal Investigative Files. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Office of Inspector General (OIG), 
Federal Communications Commission _ 
(FCC), 445 12th Street, SW., Room 
2-C762, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THIS 
SYSTEM: 

Records on individuals, including 
present and former Federal 
Communications Commission (FCC) 
employees, who are or have been the 
subjects of criminal investigations 


- conducted by the Office of Inspector 


General (OIG). 


CATEGORIES OF RECORDS IN THE SYSTEM: 


1. Case files developed during 
investigations of known or alleged 
fraud, waste, and abuse, or other 
irregularities or violations of criminal 
laws and regulations; 

2. Case files related to programs and 
operations administered or financed by 
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the FCC, including contractors and 
others doing business with the FCC; 

3. Investigative files relating to FCC 
employees’ hotline complaints and 
other miscellaneous complaint files; and 

4. Investigative reports and-related 
documents, such as correspondence, 
notes, attachments, and working papers. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Inspector General Act of 1978, as 
amended by Public Law 100-504, 
October 18, 1988. 


PURPOSE(S): 

This system of records maintains 
information needed to: 

1. Document investigations designed 
to prevent or detect fraud, waste, or 
abuse; 

2. Conduct and supervise audits and 
investigations relating to programs and 
operations in the Commission; and 

3. Inform the Chairman about 
problems and deficiencies in the FCC’s 
programs and operations or to suggest 
corrective action in reference to 
identified irregularities, problems, or 
deficiencies. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: - 

1. Adjudication and 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 


response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 


_ determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 


Information is contained in paper 
records maintained in file folders or in 


~ an automated electronic database 


maintained on computer diskettes or on 
a computer network. 


RETRIEVABILITY: 

Records are filed alphabetically by 
name of the subject of the investigation 
or by a unique file number assigned to 
each investigation. 


SAFEGUARDS: 

Paper and diskette records are kept in 
locked file cabinets that are further 
secured at the end of each business day. 
Limited access to these records is 
permitted by those persons whose 
official duties require such access; thus, 
unauthorized examination during 
business hours would be easily 
detected. Data resident on network 
servers are backed-up routinely onto 
magnetic media. Back-up tapes are 
securely stored on-site and at an off-site 
storage location. 


RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 

Inspector General, Office of Inspector 
General (OIG), Federal Communications 
Commission (FCC), 445 12th Street, 


SW., Room 2—C762, Washington, DC 
20554. 


NOTIFICATION PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its notification procedure for 
this system of records. 


RECORD ACCESS PROCEDURES: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record access procedures 
for this system of records. 


CONTESTING RECORD PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its contesting record 
procedures for this system of records. 


RECORD SOURCE CATEGORIES: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 


_ system of records is exempt from 


disclosing its record sources for this. 
system of records. 


EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

This system of records is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (1), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554— 
0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 


_system is exempt from these provisions 


because it contains the following types 
of information: 
1. Investigative material compiled for 


- law enforcement purposes as defined in 


Section (k)(2) of the Privacy Act; 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as stated in 
Section (k)(1) of the Privacy Act; and 

3. Investigative material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 
described in Section (k)(5) of the 
Privacy Act, as amended. 


FCC/OIG-2 
SYSTEM NAME: 
General Investigative Files. 
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SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Office of Inspector General (OIG), 
Federal Communications Commission. 
(FCC), 445 12th Street, SW., Room 2- 
C762, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THIS 
SYSTEM: 

Information on individuals, including 
present and former Federal 
Communications Commission (FCC) 
employees, who are or have been the 
subjects of general investigations 
conducted by the Office of the Inspector 

. General (OIG) relating to allegations 
raised pertaining to fraud, waste, and 
abuse with respect to programs and 
operations of the Commission. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


1. Case files.developed during 
investigations of known or alleged 
fraud, waste, and abuse, or other 
irregularities or violations of laws and 
regulations; 

2. Case files related to programs and 
operations administered or financed by 
the FCC, including contractors and 
others doing business with the FCC; 

3. Investigative files related to FCC 
employee’s hotline complaints, and 
other miscellaneous complaint files; and 

4. Investigative reports and related 
documents, which may include such 
information as correspondence, notes, 
attachments, and working papers. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: . 


Inspector General Act of 1978, as 
amended by P.L. 100-504, October 18, 
1988. 


PURPOSE(S): 

These records are collected and 
maintained for the purposes of: 

1. Preventing or detecting waste, 
fraud, or abuse; 

2. Conducting and supervising audits 
and investigations relating to programs 
and operations; 

3. Informing the Chairman about 
problems and deficiencies in the 
Commission’s programs and operations; 
or 

4. Suggesting corrective action in 
reference to identified irregularities, 
problems, or deficiencies the FCC’s 
Inspector General establishes i in this 
system of records. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
. disclosed under the following 
conditions: 


1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 


(c) any employee of the agency in his or. 


her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or . 
has an interest in such litigation; 

2. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Information is contained in paper 
records maintained in file folders or in 
an automated electronic database 
maintained on computer diskettes or on 
a computer network. 


RETRIEVABILITY: 


Records are filed alphabetically by 
name of subject of the investigation or 
by a unique file number assigned to 
each investigation. 


SAFEGUARDS: 


Paper and diskette records are kept in 
locked file cabinets that are secured at 
the end of each business day. Limited 
access of these records is permitted by 
those persons whose official duties 
require such access; thus, unauthorized 
examination during business hours 
would be easily detected. Data resident 
on network servers are backed-up daily 
to magnetic media. One week’s worth of 
back-up tapes is stored on-site in 
fireproof safes. Each week, the previous 
week’s backup tapes are sent to an off- 
site storage location. A maximum of ten 
week’s tapes are kept and cycled in this 
fashion. 


RETENTION AND DISPOSAL: 


The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 


Inspector General, Office of Inspector 
General (OIG), Federal Communications 
Commission, 445 12th Street, SW., 
Room 2-C762, Washington, DC 


NOTIFICATION PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its notification procedures for 
this system of records. 


RECORD ACCESS PROCEDURES: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 


- disclosing its record access procedures 


for this system of records. 


CONTESTING RECORD PROCEDURE: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its contesting record 
procedures for this system of records. 


RECORD SOURCE CATEGORIES: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record sources for this 
system of records. 
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EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

This system of records is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (1), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554— 

0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 
system is exempt from these provisions 
because it contains the following types 
of information: 

1. Investigative material compiled for 
law enforcement purposes as defined in 
Section (k)(2) of the Privacy Act; 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as stated in 
Section (k)(1) of the Privacy Act; and 

3. Investigative material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 
described in Section (k)(5) of the | 
Privacy Act, as amended. 


FCC/OMD-2 
SYSTEM NAME: 


Labor Relations and Employee 
Performance Files 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Human Resources Management 
(HRM), Office of Managing Director 
(OMD), Federal Communications 
Commission (FCC), 445 12th Street, 
. SW., Room 1-B104, 
20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 

Current and former Federal 
Communications Commission 
employees. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


This system contains a variety of 
records relating to formal and informal 
actions based on conduct or 
performance and also includes files 
dealing with grievances filed under the 
negotiated or administrative grievance 
procedures, requests for 
reconsideration, arbitrations, appeals, 
and miscellaneous inquiries and 
complaints. These records may include: 

1. Case number, employee name, 
Social Security Number, grade, job title, 
and employment history; and 

2. Copies of notices of proposed 
actions; materials relied on by the 
agency to support the proposed action; 


statements of witnesses; employee 
responses or appeals; transcripts; and 
agency decisions. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


5 U.S.C. 35, 43, 61, 63, 71, 73, 75, and 


PURPOSE(S): 

These records provide a method by 
which the FCC can maintain 
appropriate information on Commission 
employees for purposes such as 
litigation, law enforcement, 
congressional inquiries, labor 
organization inquiries, and government- 
wide program oversight. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USE: 

Information about individuals in this 

system of records may routinely be 


disclosed under the following 


conditions: 

1. Adjudication and Litigation— . 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 


thereof; or (b) any employee of the 
.. agency in his or her official capacity; or 


(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 


- of obtaining additional information 


relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 


order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 


5. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 


- authority or professional organization, if 


necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 


_ retention of a grant, or other benefit; 


6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of | 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 


'7. Labor Relations—a record from this 
system may be disclosed to officials of 
labor organizations recognized under 5 
U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the. 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. In 
each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 


-for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 
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POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


These records are maintained in file 
folders. 


RETRIEVABILITY: 


These records are retrieved 
preliminarily by case number. An 
examination of case logs will disclose 
the name of an employee associated 
with a case number. 


SAFEGUARDS: 

These records are maintained in 
secured metal filing cabinets to which 
only authorized personnel have access. 


RETENTION AND DISPOSAL: ; 

Records in the following categories 
are disposed of at the end of the first 
fiscal year following completion of the 
fiscal year in which the action was 
taken: 

1. Informal actions based on conduct 
or performance; 

2. Oral admonishments confirmed in 
writing; and 

3. Written reprimands. 

Records pertaining to the following 
are disposed of at the end of the third 
fiscal year following completing of the 
fiscal year in which the action was 
taken: 

1. Grievances processed under the 
negotiated or administrative grievance 
procedures; 

2. Appeals; 

3. Request for restoration of annual 
leave; and 

4. Requests for admission to the 
agency’s leave transfer program. 

Records pertaining to the following 
matters are disposed of at the end of the 
fourth fiscal year following completion 
of the fiscal year in which the action 
was taken: 

1. Within-grade increase denials/ 
postponements; 

2. Suspensions, removals, furloughs — 
taken under authority of 5 U.S.C. 
chapters 35 and 75; and 

3. Requests for reconsideration/ 
review. 

Records pertaining to the following 
matters are disposed of at the end of the 
fifth fiscal year following completion of 
the fiscal year in which the action was 
taken: 

1. Removals, demotions, and 
reassignments based on unacceptable 
performance; 

2. Arbitrations; and 

3. Unfair labor practices. 

Disposal is by shredding or burning. 


SYSTEM MANAGER(S) AND ADDRESS: 


Human Resources Management 
(HRM), Office of Managing Director 


(OMD), Federal Communications 


- Commission (FCC), 445 12th Street, 


SW., Room 1—B104, Washington, DC 
20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 

Information in this system of records 
is provided by an individual on whom 
the record is maintained; testimony of 
witnesses; supervisors and managers; 
union officials; and arbitrators and other 
third-parties, e.g., Department of Labor, 
Federal Labor Relations Authority, and 
Merit System Protection Board. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-3 


SYSTEM NAME: 


Federal Advisory Committee 
Membership File (FACA). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


1. General Files: Associate Managing 
Director—PERM, Office of Managing 
Director, Federal Communications 
Commission, 445 12th Street, SW., 

Room 1—C848, Washington, DC 20554. 

2. Financial Disclosure Files: Office of 
General Counsel (OGC), 202—418—1712. 

3. Committee-Specific Files: Files 
with more specific information are kept 
in the offices of the following 
Designated Federal Officials (DFO): 

a. Advisory Committee for the 2007 
World Radiocommunication Conference 
(WRC-2007): Designated Federal Officer 
(DFO: International Bureau; (202—418— 
7501). 

b. Advisory Committee on Diversity 
for Communications in the Digital Age 
(Diversity): Designated Federal Officer 
(DFO: Vacant). 

c. Consumer Advisory Committee 
(CAC): Designated Federal Officer (DFO: 
Consumer and Governmental Affairs 
Bureau; 202—418—2809). 

d. Media Security and Reliability 
Council (MSRC): Designated Federal 
Officer (DFO: Media Bureau; 202—418-— 
1600). 

e. Network Reliability and 
Interoperability Council (NRIC): 
Designated Federal Officer (DFO: Office 


of Engineering and Technology; 202— 
418-1096). 

f. North American Numbering Council 
(NANC): Designated Federal Officer ~ 
(DFO: Wireline Competition Bureau; 


. 202-418-0792). 


g. Technological Advisory Council 


_ (TAC): Designated Federal Officer (DFO: 


Office of Engineering and Technology; 
202-418-1096). 

h. Katrina Independent Panel 
(Independent Panel): Designated Federal 
Officer (DFO: Enforcement Bureau; 202- 
418-7452). 


CATEGORIES OF INDIVIDUALS COVERED BY THIS 
SYSTEM: 

Individuals who are members of 
Federal Advisory Committees sponsored 
or co-sponsored by the Federal 
Communications Commission (FCC). 


CATEGORIES OF RECORDS IN THE SYSTEM: 


1. Individual advisory committee 
members’ names, business addresses, e- 


addresses, business telephone 


numbers, and occupations or titles are 
kept with the members’ respective 
advisory committee. 

2. Copies or original financial 
disclosure forms (OGE-450), whenever 
they are necessary to be filed by 
committee members. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


Federal Advisory Committee Act (5 
U.S.C., Appendix). 


PURPOSE(S): 

This system of records is maintained 
in order to have current contact 
information about the members of the 
FCC’s Federal Advisory Committees so 
that the FCC can communicate 
effectively and promptly with these 
individuals. The information in this 
system of records may also be used to 
complete mandatory reports to the 
Congress and GSA about Federal 
Advisory Committee matters. Finally, . 
the information in this system of records 
may also be used by FCC employees to 
ensure compliance with all ethical and 
conflict-of-interest requirements 
relevant to the members of the FCC’s 
Federal Advisory Committees. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Committee communication and 
reporting—a record in this system may 
be used to distribute information to 
members of each committee for 
purposes of conducting meetings and 
general committee business or to 
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prepare reports on the membership and 
work of the committee; 


2. Public Access—the public can 
access information about the FCC, and 
all other, Federal Advisory Committees 
with the searchable database found on 
the Government Service 
Administration’s Web site at http:// 
www.gsa.gov/Portal/gsa/ep/content 
View.do?P=MC& content 
Id=14451&contentType=GSA_BASIC; 

3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body-in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 


4. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

5. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 


6. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under - 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, - 


RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Paper records are maintained in file 
folders. Electronic data are stored on 
computer diskettes or in the FCC’s 
computer database system. 


RETRIEVABILITY: 

Records are grouped primarily by 
name of committee or subcommittee. 
Under this filing hierarchy, records can 
then be retrieved by name of committee 


member. 


SAFEGUARDS: 


Paper records are maintained in file 
cabinets, which are locked at the end of 
each business day. Electronic data are 
stored on computer diskettes in locked 
cabinets in offices, which are locked at 
the end of the business day, or in the 
FCC’s computer database system, which 
is secured by passwords that are 
available only to authorized personnel 
whose duties require access. 


RETENTION AND DISPOSAL: 

Records are retained for six years 
following the dissolution of the 
Committee and then destroyed by 
shredding. Electronic records are 


destroyed physically (electronic storage 
media) or by electronic erasure. 


SYSTEM MANAGER(S) AND ADDRESS: 

Associate Managing Director—PERM, 
Office of Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
C848, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 
Address inquiries to the system 
manager. 
CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 
manager. 
RECORD SOURCE CATEGORIES: 


Information provided by Committee 
members; developed as the result of the 
work of the Committees; and Designated 
Federal Officer (DFO) reporting on 
Committee membership and activities. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


OMD-6 


SYSTEM NAME: 
Financial Accounting Systems (FAS). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Financial Operations Center, 
Associate Managing Director Financial 
Operations (AMD-FO), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1-A663, 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information from all Federal 
Communications Commission (FCC) 
databases that provide financial 
accounting data. These databases 
include, but are not limited to, the 
FCC’s older Revenue Accounting 
Management Information System 
(RAMIS) and the newer Federal 
Financial System (FFS). The data 
include information on: 

1. Individuals making payments to 
cover forfeitures assessed, fees 
collected, services rendered, and direct 
loans; refunds for incorrect payments or 
overpayments (including application - 
processing fees, travel advances, 
advanced sick leave, and advanced 
annual leave); 

2. Individuals receiving payments for 
services rendered and reimbursement of - 
expenses incurred on FCC business, e.g., 
travel costs; 

3. Billing and collection of bad 
checks; and 

4. Miscellaneous monies received by 
the Commission (including 
reimbursement authorized under the 
Travel Reimbursement Program covered 
by the government-wide systems of 
records: GSA/GOVT-3 and GSA/GOVT-— 
4). 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Record categories include: 
individual’s name, Social Security 
Numbers (SSN), Individual Taxpayer 
Information Numbers (ITIN), FCC 
Registration Numbers (FRN), telephone 
numbers, addresses of individuals, 
records of services rendered, loan 
payment information, forfeitures 
assessed and collected, amounts, dates, 
check numbers, bank deposit 
information, transaction type 
information, United States Treasury 
deposit numbers, and information 
substantiating fees collected, refunds 
issued, and interest, penalties, and 
administrative charges assessed to 
individuals. Forms associated with this 
system of records are FCC Forms 159, 
159-W, and 1070. 
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AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


5 U.S.C. Chapter 57; 31 U.S.C. 
. 3302(e); 44 U.S.C. 3101, 3102, and 3309; 
the Debt Collection Act as amended by 
the Debt Collection Improvement Act of 
1996; Section 639 of the Consolidated 
Appropriations Act of 2005 (P.L. 108- 
447) 31 U.S.C. 3302(e); Federal 
Financial Management Improvement 
Act of 1996; Chief Financial Officers Act 
of 1990; Federal Managers Financial 

- Integrity Act of 1982; and Executive 
Order 9397. 


PURPOSE(S): 

These records are used: 

1. To account for all monies paid and 
received by the FCC from the public and 
refunded to the public; 

2. Te compute vouchers to determine 
amounts claimed and reimbursed; and 

3. To account for all advances given 
to employees. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—when using the 
automated reporting tools of Fee Filer 
and the Red Light Display System, 
individuals conducting business with 
the FCC can—using their FCC 
Registration Number and a password— 
access their own records in the 
Financial Accounting Systems to 
determine what fees they owe; 

2. Financial obligations under the 
Debt Collection Acts—a record from this 
system may be disclosed to other 
Federal agencies for the purpose of 
collecting and reporting on delinquent 
debts as authorized by the Debt 
Collection Act of 1982 or the Debt 
Collection Improvement Act of 1996. A 
record from this system may be ~ 
disclosed to any Federal, state, or local 
agency to conduct an authorized 
computer matching program in 
compliance with the Privacy Act of 
1974, as amended, to identify and locate 
individuals who are delinquent in their 
repayment of certain debts owed to the 
U.S. Government. A record from this 
system may be used to prepare 
information on items considered income 
for taxation purposes to be disclosed to. 
Federal, state, and local governments; 

3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 


records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

4. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

5. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

6. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

7. Employment, Clearances, © 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

8. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 


- agency—disclosure may be made to a 


Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 


the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 


_ will be made unless the information has 


been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and : 

9. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. In 
each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosures pursuant to 5 U.S.C. 552a 
(b)(12): The Department of Treasury 
may. disclose to a consumer reporting 
agency information regarding a claim by 
the Commission which is determined to 
be valid and overdue as follows: The 
name, address, SSN or ITIN, and other 
information necessary to establish the 
identity of the individual or 
organization responsible for the claim; 

1. The amount, status, and history of 
the claim; and 

2. The program under which the 
claim arose. 

The Commission may disclose the 
information specified in this paragraph 
under 5 U.S.C. 552a (b)(12) and the 
procedures contained in subsection 31 
U.S.C. 3711(e). A consumer reporting 
agency to which these disclosures may 
be made is defined at 31 U.S.C. 
3701(a)(3). 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Records are maintained in paper files, 
computer printouts, microfilm, 
microfiche, magnetic disc and magnetic 
tape. 


RETRIEVABILITY: 

Records in this system of records can 
be retrieved by name and/or type of 
transaction, call sign, processing 
number, SSN, ITIN, FRN, vendor code, 
Soundex number, fee control number, 
payment ID number, or sequential 
number. 
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SAFEGUARDS: 

Records are located in secured metal 
file cabinets and metal vaults in secured 
rooms or secured premises, with access 
limited to those individuals whose 
official duties required access. 
Electronic record files are secured by 
passwords, which are available only to 
authorized personnel whose duties 
require access. 


RETENTION AND DISPOSAL: 

These records are retained at the FCC 
for two years following the end of the 
current fiscal year. They are then 
transferred to the Federal Records 
Center and destroyed by shredding 
when 6 years and 3 months old. 
Electronic records are destroyed 
physically (electronic storage media) or 
by electronic erasure. 

SYSTEM MANAGER(S) AND ADDRESS: 

Financial Operations Center, 
Associate Managing Director—Financial 
Operations (AMD-FO), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—A663, 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD ACCESS PROCEDURES: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Subject individual, Federal Reserve 
Bank, agent of subject, and Attorney-at- 
Law of the subject individual. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OMD-7 


SYSTEM NAME: 
FCC Employee Transit Benefit and 
Parking Permit Programs. 
SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Administrative Services Center {ASC}. 


Associate Managing Director— 
Administrative Operations (AMD-AO), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room TW- 
C201, Washington, DC 20554. 
Information related to those 
employees who participate in the 
SmarTrip portion of the-benefits 


program is also stored in a database 
administered by the Washington 
Metropolitan Area Transit Authority, 
headquartered at 600 Fifth Street, NW., 
Washington, DC 20001. 


CATEGORIES OF INDIVIDUALS COVERED BY THIS 
SYSTEM: 

FCC employees who apply for and 
participate in the FCC Transit Benefit 
and Parking Permit Programs, e.g., 
holders of parking permits and members 
of carpools and vanpools; recipients 
with handicap status for parking 
assignments; and applicants and 
recipients of fare subsidies issued by 
FCC. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Information required to administer 
the Transit Benefit and Parking Permit 
Programs that serves to determine the 
applicant’s qualification based on 
handicap status, to determine their 
mode of transportation to and from 
work, and to certify their monthly 
commuting cost to and from work. 
These records include the following: 

1. Employee Transit Benefit Program 
applications, Transit Benefit 
certifications, change of information on 
Employee Transit Benefit Program 


‘application of the transit benefit 


recipients, parking applications, 
vanpool and carpool verification, 
employee parking rosters, employee 
handicap verification, and executive 
staff information. 

2. Data regarding the organizational 
location, telephone number, FCC badge 
number, home address, vehicle make/ 
model, license plate number, handicap 
status documents, van/carpool 
information, executive status, mode of 
transportation and monthly cost of 
transportation of any applicant who has 
submitted an application for the Transit 
Benefit and/or Parking Permit Programs. 

3. Records and reports of 
disbursements to transit benefit 
recipients, parking permit recipients, 
handicap status, and information on 
local public mass transit facilities. 

Forms associated with this system of 
records include A-27, A—-75, and 


75A. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Statutory authority to provide public 
transportation, parking records, and 
handicap parking services is derived 
from 5 U.S.C. 7901 and 7905, 5 U.S.C. 
301, and Executive Order 13105. 


PURPOSE(S): 

1. These records are used to support 
the FCC’s program that provides 
allowed transportation and parking 
subsidies to Federal employees. 


2. This information is also used for 
auditing purposes to ensure the 
accuracy and integrity of the program, to 
qualify and to certify beneficiaries of the 
program, and to prepare listings and 
reports for use by the FCC and the other 
Federal, state, and local agencies 
charged with oversight of or 
contribution to the program. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 


_THE PURPOSES OF SUCH USES: 


Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Financial obligations as required by 
the National Finance Center et al._— 
when the National Finance Center (the 


' FCC’s designated payroll office), the 


Department of the Treasury Debt 
Management Services, and/or a current 
employer to effect a salary, IRS tax. 
refund, or administrative offset to satisfy 
an indebtedness; and to Federal 
agencies to identify and locate former 
employees for the purposes of collecting 
such indebtedness, including through 
administrative, salary, or tax refund 
offsets. Identifying and locating former 
employees, and the subsequent referral 
to such agencies for offset purposes, 
may be accomplished through 
authorized computer matching 
programs. Disclosures will be made only 
when all procedural steps established 
by the Debt Collection Act of 1982 and 
the Debt Collection Improvement Act of 
1996 or the Computer Matching and 
Privacy Protection Act of 1988 as 
appropriate, have been taken; 

2. Program partner—when 
information is disclosed to the 
Washington Metropolitan Area Transit 
Authority (WMATA) in connection with 
employees participating in their 
SmarTrip program (http:// 
www.wimata.com/riding/smartrip.cfm); 

3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is ° 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 
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3. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 

_ violation of a statute, regulation, rule, or 
order, records from this system may be 
‘shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; is « 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose ~ 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. © 
Department of Justice is contacted in 
order to obtain that department’s advice 


’ regarding disclosure obligations under 


the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; and 

6. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request ‘and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 


exclusive representation concerning 


personnel policies, practices, and 
matters affecting working conditions. 
In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 
POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Records are maintained in file folders, 
in the transit benefit and parking permit 
computer databases, and in the 
Washington Metropolitan Area-Transit 
Authority database associated with the 
SmartTrip program. 


RETRIEVABILITY 


Records are retrieved by the’ - 
employee’s name, or by the FCC Badge 
identification number, tag, and/or 
permit number. 


SAFEGUARDS: 
Records are maintained in a secured 


area and are.available only to authorized 


personnel, e.g., FCC and contract 
personnel, whose duties require access. 
Computer databases are setup with a 
secured password. File cabinets where 


__ the records are stored are controlled by 
- on-site personnel when unlocked and 


locked when not in use. All transit 
benefits and parking permits are kept in 


a locked cash box contained in a 


(cylinder lock) drawer. At close of 
business, the cash box is secured in a 
government issued safe with a 
combination lock. 


RETENTION AND DISPOSAL: 

Records under the control of the FCC 
are retained for three years in 
accordance with the General Records 
Schedule 6 established by the National 
Archives and Records Administration at 
http://www.archives.gov/records-mgmt/ 
ardor/grs06.html. Records are then 
shredded. Electronic records are 
destroyed physically (electronic storage 
media) or by electronic erasure. 


SYSTEM MANAGER(S) AND ADDRESS: 

Administrative Services Center (ASC), 
Associate Managing Director- 
Administrative Operations (AMD-—AO), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room TW-— 
C201, Washington, DC 20554. 
NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD ACCESS PROCEDURES: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Information is obtained from 
applications. submitted by individuals 
for the Transit Benefit and Parking 
Permit Programs. . 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OMD-9 


SYSTEM NAME: 
Commission Registration System 


_ (CORES). 
SECURITY CLASSIFICATION: 


None. 


SYSTEM LOCATION: 


Financial Operations Center, 
Associate Managing Director—Financial 


Operations (AMD-FO), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—A625, 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information on individuals who have 
requested a Federal Communications 
Commission (FCC) Registration Number 
(FRN) from the Commission Registration 
System (CORES). A FRN is mandatory 
for those wishing to conduct business 
with the Federal Communications 
Commission. 


CATEGORIES OF RECORDS IN THE SYSTEM: ; 

Records include: names, address(es), 
Social Security Numbers (SSN), 
Individual Taxpayer Identification 
Numbers (ITIN), FCC Registration 
Numbers (FRN), telephone number(s), 
fax number(s), and e-mail address(es). 
The FRN paper-based registration forms 
are FCC Forms 160, 161, and 162. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
31 U.S.C. 3302(e); 44 U.S.C. 3101, 
3102, and 3309; Debt Collection Act as 
amended by the Debt Collection 
Improvement Act of 1996; the Federal 
Financial Management Improvement 
Act of 1996; the Chief Financial Officers 
Act of 1990; and the Federal Managers 
Financial Integrity Act of 1982. 


PURPOSE(S): 

The primary use of the records 
contained in this database is to develop 
and maintain a Commission-wide 
method of recognizing and interacting 
with those individuals who are doing 
business with the Commission as 
defined in 31 U.S.C. 7701(c)(2) and who 
incur application or regulatory fee 
obligations. This FRN registration 
number collaterally allows the 
Commission to ensure that monies paid 
are properly matched with debts and 
obligations due (see FCC/OMD-6 for the 
system of records covering these 
activities). 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

_ Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—a search on the 
Commission’s CORES Web site at 
https://svartifoss2.fcc.gov/coresWeb/ 
publicHome.do can be conducted by 
using an individual’s last name and 
would result in a list of all those 
registered with the FCC under that last 
name, as well as the associated FRN, 


. address, and registration date unless 
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such information is routinely withheld 
under 47 CFR 0.457 or a request has 
been made or granted to give the 
information confidential treatment 
under 47 CFR 0.459; 

2. Financial obligations under the __ 
Debt Collection Acts—a record from this 
" system may be disclosed to other 
Federal agencies for the purpose of 
collecting and reporting on delinquent 
debts as authorized by the Debt 
Collection Act of 1982 or the Debt 
Collection Improvement Act of 1996. A 
record from this system may be 
_ disclosed to any Federal, state, or local 
_ agency to conduct an authorized 
computer matching program in 
compliance with the Privacy Act of 
1974, as amended, to identify and locate 
individuals who are delinquent in their 
repayment of certain debts owed to the 
U.S. Government. A record from this 
system may be used to prepare 
information on items considered income 
for taxation purposes to be disclosed to 
Federal, state, and local governments; 

3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

4. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential — 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 
5. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

6. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 


Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

CORES is a computer database. 
Information in this system of records is 
stored primarily on computer hard 
drives. Secondarily, some information 
from this system of records may also be 
maintained in paper files, computer 
printouts, or magnetic tape. 


RETRIEVABILITY: 


Records in this system of records can 
be retrieved by name and/or type of 
transaction, processing number, SSN, 
ITIN, FRN, or sequential number. 


SAFEGUARDS: 

Records are located in secured metal 
file cabinets, metal vaults, and in metal 
file cabinets in secured rooms‘or 
secured premises, with access limited to 
those individuals whose official duties 
required access. Electronic record files 
are secured by passwords, which are 
available only to authorized. personnel 
whose duties require access. Data 
resident on network servers are backed- 
up daily to magnetic media. One week’s 
worth of back-up tapes is stored on-site 
in fireproof safes. Each week, the 
previous week’s:backup tapes are sent to 
an off-site storage location. A maximum 
of ten week’s tapes are —_ and cycled 
in this fashion. 


RETENTION AND DISPOSAL: 

Records are retained for two years 
following the end of the current fiscal 
year; then transferred to the Federal 
Records Center where they are 
destroyed by shredding when 6 years 
and 3 months old. Electronic records are 
destroyed physically (electronic storage 
media) or by electronic erasure. 


SYSTEM MANAGER(S) AND ADDRESS: 

Financial Operations Center, 
Associate Managing Director—Financial 
Operations (AMD-FO), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 


445 12th Street, SW., Room 1—A663, 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURE: 
Address i inquiries to the system 

manager. 

RECORD SOURCE CATEGORIES: 


Subject individual, agent of subject, 
and Attorney-at-Law of the subject 
individual. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-11 


SYSTEM NAME: 


- Continuity of Operations Plan 
(COOP). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Associate Managing Director— 
Administrative Operations (AMD—AO), 
Office of Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information on Federal 
Communications Commission (FCC) 
employees and contractors identified by 
their organizational units as a COOP 
Emergency Response Group (ERG) Team 
Member. 


_ CATEGORIES OF RECORDS IN THE SYSTEM: 


The information includes FCC 
employees’ and contractors’ names, 
position title, security clearance, home 
telephone number(s), personal cellular 
telephone number(s), pagers, and work 
and home e-mail addresses. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


36 Code of Federal Regulations (CFR) 
Section 1236, Management of Vital 


Records, May 16, 2001; 47 47 CFR 


Sections 0.186 and 0.383, Emergency 
Relocation Board, October 1, 2000; 
Executive Order (EO) 12472, 
Assignment of National Security and 
Emergency Preparedness 
Telecommunications Functions, April 3, 
1984; EO 12656, Assignment of 
Emergency Preparedness 
Responsibilities, November 18, 1988; 
Federal Preparedness Circular (FPC) 65, 
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Federal Executive Branch Continuity of 
Operations, July 26, 1999; FPC 66, Test, 
Training, and Exercise (TT&E) Program 
and COOP, April 30, 2001; FPC 67, 
Acquisition.for Alternate Facilities for 
COOP, April 30, 2001; National Security 
Presidential Decision Directive (NSPD) 
1, Organization of the National Security 
Council System, February 13, 2001; 
Presidential Decision Directive (PDD) 
67, Enduring Constitutional Government 
and Continuity of Government 
Operations, October 21, 1998; ~ 
Homeland Security Presidential . 
Directive (PD) 3, March 11, 2002; 


PURPOSE(S): 

This information allows FCC 
managemenrit to contact FCC employees 
and contractors at their home or other 
designated location; to notify him/her 
that the FCC COOP has been activated; 
and to notify them that they. must report 
to the FCC’s Alternate Operating 
Facility. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Emergency Response—a record on 
an individual in this system of records 
may be disclosed to emergency medical 
personnel, e.g., doctors, nurses, and/or 
paramedics, to law enforcement officials 
or other first responders and emergency 
officials in case of a medical or other 
emergency involving the FCC employee 
without the subsequent notification to 
the individual identified in 5 U.S.C. 
552a(b)(8); 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and | 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 

‘agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 

_ has an interest in such litigation; 

3.,Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 


or local authorities either for purposes 
of obtaining additional information 
relevant to an FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for — 
their own records; 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or — 
when the Office of Management and 
Budget is contacted in order to obtain 


‘that office’s advice regarding obligations 


under the Privacy Act; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made .to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 


~ retention of a security clearance, the 


letting of a contract, or the issuance or 
retention of a grant or other benefit; and 
7. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when - 


relevant and necessary to their duties of — 


‘exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 
In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND ~ 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Electronic records are maintained in a 
network computer database. 


- 


RETRIEVABILITY: 

Records are tetrieved by the 
employee’s name, Bureau/Office, floor, 
and room number. 


SAFEGUARDS: 

Electronic records are maintained in a 
network computer database, which is 
secured through controlled access and 
password restricted to the COOP 
Manager, Associate Managing Director— 
Administrative Operations (AMD-—AO). 
These records are only available for 
review and updating by the employees 
and contractors in the database, Bureau/ 
Office administrative personnel, and 
FCC management on a need-to-know 
basis. 


RETENTION AND DISPOSAL: 

The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 

Associate Managing Director— 
Administrative Operations (AMD-—AO), 
Office of Managing Director (OMD), 
Room 2—A640, Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 
Address inquiries to the system 

manager. 

CONTESTING RECORD PROCEDURES: 


Address*inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 
Individual on whom the record is 
maintained. 


_ EXEMPTIONS CLAIMED FOR THE SYSTEM: 


None. 
FCC/OMD-12 


- SYSTEM NAME: 


Integrated Library System — 
Records. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 
FCC Library, Office of the Secretary, 
Office of Managing Director (OMD), 


- 445-12th Street, SW., Room TW-—B505, 


Washington, DC 20554. ( 
CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information on current Federal 
Communications Commission (FCC) 
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employees who have registered as 
_ library users. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Information on checked-out and/or 
checked-in items contained in the FCC 
Library collection. The records may 
include such information as the 
individual’s name, organizational unit, 
telephone number, room number, 
building access badge number, library 
barcode identifier, and position title. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101 and 47 U.S.C. 154(D. ; 


PURPOSE(S): 

The information is maintained and 
used to keep track of items borrowed by 
registered users from the FCC Library’s 
collection and to ensure that all items 
are returned to the FCC Library in a 
timely manner and/or upon a FCC 
employee’s resignation from the 
Commission. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
- THE PURPOSES OF SUCH USES: 

Information about individuals in this 
- system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

_2. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information - 
relevant to an FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 


4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding oipigations 
under the Privacy Act.- 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Records are maintained electronically 
in the Integrated Library System (ILS) 
database. The database is password 
protected and updated daily. 


RETRIEVABILITY: 

The system records of borrowed items 
may be retrieved by the patron’s name, 
bureau/office, office telephone number, 
room number, barcode number, and 
position title. 

SAFEGUARDS: 

Information in the Integrated Library 

System (ILS) is secured through 


controlled access and passwords 


restricted to administrative office 
personnel. Data resident on network 
servers are backed-up routinely onto 
magnetic media. Back-up tapes are 


- stored on onsite and at an off site 


storage location. 


RETENTION AND DISPOSAL: 


The retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the © 
National Archives and Records 
Administration (NARA). 


“SYSTEM MANAGER(S) AND ADDRESS: 


Assistant Secretary, Office of the 
Secretary, Office of Managing Director 
(OMD), 445 12th Street, SW., Room 
TW-B505, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the pane 
manager. 


RECORD ACCESS PROCEDURES: 

Address i inquiries to the system : 
manager. 
CONTESTING RECORD PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 7 
FCC employees who provide contact 
information in order to checkout 


materials from the FCC library and the 


FCC Library collection inventory. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-13 


SYSTEM NAME: 
Data Quality Comments. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Associate Managing Director— 
Performance Evaluation and Records 
Management (AMD-PERM), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—A838, 
Washington, DC 20554. 


. CATEGORIES OF INDIVIDUALS IN THE SYSTEM: 


Members of the public who have 
submitted comments or questions 
through the Data Quality comments 
process. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Comments received through the FCC’s 
Data Quality Comment process and, 
where appropriate, materials that are 
associated with the resolution of those 
comments. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Section 515 of the Treasury and 

General Government Appropriations 

Act for Fiscal Year 2001 (P.L. 106-554). 


PURPOSE(S): 
The Data Quality Act of 2001 a’ 


OMB’s implementing regulations 


mandate that agencies develop and 
make public guidelines for commenting 
on information disseminated by that 
Federal agency. Further, OMB requires 
that Federal agencies publicly post on 


_their Web sites the comments deemed to 


meet the agency standards and the 
resolution of those comments. This 
system of records maintains the 
comments received from the public 
since the inception of this requirement 
in FYO3. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
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disclosed under the following 
conditions: 

1. Public access—in accordance with 
OMB’s requirements (OMB 
Memorandum from John Graham, 
August 30, 2004, “Posting of 
Information Quality Correction Requests 
and Responses” found at http:// 
www.whitehouse.gov/omb/inforeg/ 
info_quality_posting_083004.pdf), the 
complete set of correspondence with a 
qualifying Data Quality commenter is 
available on the FCC’s Data Quality 
Internet site at: http://www.fcc.gov/omd/ 
dataquality/. 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
_ compatible with the purpose for which 

the agency collected the records, these 
récords may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 

“agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 

- Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. : 

. In each of these cases, the FCC will 
determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
The paper copy of comments is kept 
in a manila folder in a private office. 


The electronic copy of actual comments 
is posted on the FCC Web site. . 


RETRIEVABILITY: 


Records are retrievable primarily by 
date of submittal. Under this hierarchy, 
records are retrievable by name of 
individual requester. 


SAFEGUARDS: 


Paper records are kept in a private 
office that is locked at the end of the 


_ day. Electronic records are posted on 


the FCC web site, and thus, are publicly 
available. 


RETENTION AND DISPOSAL: 


The.retention schedule for this system 
of records has not yet been determined. 
No records will be destroyed until a 
disposal schedule is approved by the 
National Archives and Records 
Administration (NARA). 


SYSTEM MANAGER(S) AND ADDRESS: 

Associate Managing Director— 
Performance Evaluation and Records 
Management (AMD-PERM), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1-A838, 
Washington, DC 20554. 

NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 

RECORD ACCESS PROCEDURES: 

Address inquiries to the system 
manager. 

CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 

RECORD SOURCE CATEGORIES: 

Data Quality comments submitted by 
members of the public; correspondence 
involved in resolving comments; and 
annual reports to OMB. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 


FCC/OMD-14 


SYSTEM NAME: 
Pay and Leave Records. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Human Resources Manager (HRM), 
Office of Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
B104, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees of the Federal 
Communications Commission (FCC). 


CATEGORIES OF RECORDS IN THE SYSTEM: 


This system contains various records, 
including Social Security Numbers, 
which are required to administer the 
pay and leave requirements of the FCC. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

44 U.S.C. 3101 and 3102; 5 U.S.C. 
6331-6340; Federal Employees Leave 
Sharing Act of 1988 and Amendments 
of 1993 (P.L. 103-103 and P.L. 100— 
566);,Executive Order 9397, November 
22, 1943; and Personal Responsibility 
and Work Opportunity Reconciliation 
Act of 1996 (P.L. 104-193). 


PURPOSE(S): 

The records within this system are 
used to: 

1. Authorize payroll deductions for 
allotments, savings bonds, charitable 
contributions, union dues; 

2. Collect indebtedness for 
overpayment of salary and unpaid 
Internal Revenue Service taxes; 

3. Pay income tax obligations to the 
Internal Revenue Service; 

4. Authorize issuing of salary checks 
by the Treasury Department; 

5. Report gross wages and separation 
information for unemployment 
compensation; 

6. Pay any uncollected compensation 
due to the beneficiaries of a deceased 
employee; 

7. Determine eligibility for and/or 
authorize donations for the leave 
transfer program; 

8. Produce summary descriptive 
statistics and analytical studies in 


_ support of the FCC’s Human Resource 


Management functions; 

9. Respond to general requests for 
statistical information (without personal 
identification of individuals) under the 
Freedom of Information Act; and 

10. Locate specific individuals for 
Human Resource Management 
functions. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 


Information about individuals in this 


system of records may routinely be ~ 
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disclosed under the following 
conditions: 

1. Compliance with Welfare Reform 
requirements—Names, Social Security 
Numbers, home addresses, dates of 
birth, dates of hire, quarterly earnings, 
employer identifying information, and 
state of hire of employees may be 
disclosed to the Office of Child Support 
Enforcement, Administration for 
Children and Families, Department of 
Health and Human Services for the 
purposes of locating individuals to 
establish paternity, establishing and 
modifying orders of child support, 
identifying sources of income, and for 
other child support enforcement actions 
as required by the Personal 
Responsibility and Work Opportunity 
Reconciliation Act; 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is _ 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 


that office’s advice regarding obligations 
under the Privacy Act. 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personne] action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

7. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 


information relevant to the retention of 


an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 

8. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

In each of these cases, the FCC will 
determine whether disclosure of the — 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Information includes paper records 
that are maintained in file folders and © 
electronic data that are stored onthe 
FCC’s network computer database. 


RETRIEVABILITY: 


Records are indexed by name and 
Social Security Number. 


SAFEGUARDS: 


Records are maintained in filing 
cabinets that are secured at the end of 
each business day and/or on computer 
systems that are protected through 
password access. Both types of records 
are available only to authorized 
personnel whose duties require access. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are 
maintained and disposed of in 
accordance with General Records 
Schedule 2 (GRS 2) issued by the 
National Archives and Records 
Administration (NARA). Under this 
Schedule, records are kept from 3 to 56 
years, depending on the type of record 
involved. Paper records are disposed by 
shredding and electronic records are - 
destroyed physically (electronic storage 
media) or by electronic erasure. 
Individuals may request a copy of the 
disposition instructions from the FCC 
Privacy Act Officer or access GRS 2 _ 
directly at http://www.archives.gov/ 
records-mgmt/ardor/grs02.html. 


SYSTEM MANAGER(S) AND ADDRESS: 


Associate Managing Director—Human 
Resources Management (AMD-—HRM), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
B104, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 
Address inquiries to the system 


manager. 


CONTESTING RECORD PROCEDURES: 

Address inquiries to the system 
manager. 
RECORD SOURCE CATEGORIES: 

Subject employees and FCC managers. 


_ EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-15 


SYSTEM NAME: 
Employee Locator System. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Assistant Managing Director—Human 
Resources Management (AMD-HRM), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
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(FCC), 445 12th Street, SW., Room 1- 
A100, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 
Employees of the Federal 
Communications Commission (FCC) 
and the persons they list as their 
“emergency contacts.” 


CATEGORIES OF RECORDS IN THE SYSTEM: 

The information includes: 

1. The names of FCC employees along 
with contact information on their 
organizational unit, physical location 
(floor, room number), and work 
telephone number(s); and 

2. The name(s), e-mail address(es), 
and telephone number(s) ofthe _ 
individual(s) to contact in the event of 
a medical or other emergency involving 
the FCC employee. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

Homeland Security Act of 2002 (P.L. 
107-296, 2002); Executive Order (EO) 
12656, Assignment of Emergency 
Preparedness Responsibilities, _ 
November 18, 1988; and Presidential 
Decision Directive 67, Enduring 
Constitutional Government and 
Continuity of Government Operations, 
October 21, 1998. 


PURPOSE(S): 
The information serves to identify th 
individual(s) to contact should an 
emergency of a medical or other nature 
involving the Commission employee 
occur while the employee is on the job. 


ROUTINE USES OF RECORDS MAINTAINED IN THE — 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Emergency Response—A record on 
an individual in this system of records 
may be disclosed to emergency medical 
personnel, e.g., doctors, nurses, and/or 
paramedics, or to law enforcement 
officials in case of a medical or other 
emergency involving the FCC employee 
without the subsequent notification to 
the individual identified in 5 U.S.C. 
552a(b)(8); 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the- 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
_ adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 


agency in his or her official capacity; or 


(c) any employee of the agency in his or | 


her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or - 
has an interest in such litigation; 

3. Law Enforcement and 
Investigation—where there is an 


. indication of a violation or potential 


violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 


. or local authorities either for purposes 


of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 


agency; 


4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and | 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 


’ the Freedom of Information Act; or 


when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND ; 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Electronic records are maintained in a 
network computer database. 


RETRIEVABILITY: 


Records are retrieved by the 
employee’s name, organizational unit, 
floor, and room number. 


- 


SAFEGUARDS: 


Electronic records are maintained in a 
network computer database, which is 
secured through controlled access and 
passwords restricted to the employee, 
Human Resources Management 
employees, administrative personnel, 
and emergency relocation site 
employees. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are 
maintained and disposed of in 
accordance with General Records 
Schedule 1 issued by the National 
Archives and Records Administration 
(NARA). Under terms of this Schedule, 
records are destroyed on separation or 
transfer of the employee by means of 
shredding. Electronic records are 
destroyed physically (electronic storage 
media) or by electronic erasure. 
Individuals may. request a copy of the 
disposition instructions from the FCC. 
Privacy Act Officer or access this 
Schedule at http://www.archives.gov/ | 


* records-mgmt/ardor/grs01.html. 


SYSTEM MANAGER(S) AND ADDRESS: 


Associate Managing Director—Human 
Resources Management (AMD-—HRM), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1-— 
A100, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 
Subject employees. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-16 


SYSTEM NAME: 
Personnel Investigation Records. 


SECURITY CLASSIFICATION: : 

There is no specific security 
classification for this system; however, 
data or records within the system may 
have national defense/foreign policy 
classifications up through secret. 


SYSTEM LOCATION: 


Security Operations Center, Assistant 
Managing Director—Administrative 
Offices (AMD-—AO), Office of Managing 
Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—B458, 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information includes: 

1. Current and former Federal 
Communications Commission (FCC) 
employees, applicants for employment 
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in the Federal service, and contractors 
of the FCC; 

2. Individuals considered for access to 
classified information or restricted areas 
and/or security determinations such as 
contractors, experts, instructors, and 
consultants to Federal programs; and 

3. Individuals who are neither 


applicants nor employees of the Federal 


Government, but who are or were 
involved in Federal programs under a 
co-operative agreement. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Information includes: 

1. Data needed to identify an 
individual and his/her security 
clearance, including: individual’s last, 
first, and middle names (filed 
’ alphabetically by last name); Social 
Security Number; date of birth; place of 
birth; organizational unit; position title; 
security classification; types and dates 
of investigations; agency conducting 
investigation, investigation dates, 
clearance level granted, and position 
sensitivity level; and remarks; 

2. Data needed to investigate an 
individual’s character, conduct, and 
behavior in the community where he or 
she lives or lived; arrests and 
convictions for violations against the 
law; reports of interviews with present 
and former supervisors, co-workers, 
associates, educators, etc; 

3. Reports about the individual’s 
qualifications for a position; reports of 
inquiries with law enforcement 
agencies, employers, and educational 
institutions attended; reports of action 
after the Office of Personnel 
Management (OPM) or FBI Section 8(d) 
Full Field Investigation; Notices of 
Security Investigation and other 
information developed from the above 
described Certificates of Clearance; 

4. In some instances, a photograph of 
the subject; 

5. Data needed to investigate 
allegations of misconduct by an FCC 
employee; 

6. Data needed to investigate 
miscellaneous complaints not covered 
by the FCC’s formal or informal 
grievance procedure; 

7. Data needed to conduct inquiries 
under the ‘‘President’s Program to 
Eliminate Waste and Fraud in 
Government;”.and 

8. Data needed to investigate violence, 
threats, harassment, intimidation, or 
other inappropriate behavior that causes 
an FCC employee or contractor to fear 
for his/her personal safety in the FCC 
workplace: case number, victim’s name, 
office telephone number, room number, 
organizational unit, duty station, 
position, supervisor, supervisor’s 
telephone number, location of incident, 


activity at time of incident, 


circumstances surrounding the incident, 


perpetrator, name(s) and telephone 
number(s) of witness(es), injured 
party(s), medical treatment(s), medical 
report, property damages, report(s) to 
police and/or Federal Protective 
Services, and other miscellaneous 
information. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 1303, 1304, 3301, 7902; 
Executive Orders 9397, 12196, 12674, 
and 12356; and Homeland Security 
Presidential Directive 12. 


PURPOSE(S): 

FCC Security Officer and the 
Personnel Security Specialist use this 
information as follows: 

1. To determine compliance with 
Federal regulations and/or to make a 
determination about an individual’s 
suitability and fitness for Federal 
employment, access to classified 
information or restricted areas, position 
sensitivity, security clearances, 
evaluations of qualifications, and 
loyalty to the U.S.; 

2. To evaluate qualifications and 
suitability to perform contractual 
services for the U.S. Government and to 
document such determinations; 

3. To respond to a written inquiry 


‘conducted under the “President’s 


Program to Eliminate Waste and Fraud 
in the Government;” and 

4. To take action on, or to respond to 
a complaint about a threat, harassment, 
intimidation, violence, or other 
inappropriate behavior involving one or 
more FCC employees and/or contract 
employees, and to counsel employees. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both — 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the. 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 


_ her individual capacity where the 


agency has agreed to represent the 


- employee; or (d) the United States 


Government is a party to litigation or 
has an interest in such litigation;. 


2. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 


. requested by a Congressional office in 


response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice _ 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

5. Employment, Clearances, | 
Licensing, Contract, Grant, or other 
Benefits Decisions.by the agency— 
disclosure may be made to a Federal, 
State, local, or. foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel] action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 


_ grant, or other benefit. The other agency 


or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
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administrative, personnel, or regulatory 
action; and 

7. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
‘Information includes paper records 
that are stored in file folders in security 
containers, and electronic records that 
are maintained in a stand-alone 

computer database. 


RETRIEVABILITY: 
Records are retrieved by an 


individual’s name and Social Security 
Number. 


SAFEGUARDS: 

Paper records are maintained $ in file 
folders and stored in approved security 
containers, Within a secure, access- 
controlled area. Access is limited to 
approved security office and 
administrative personnel. The electronic 
records are maintained in a stand-alone 
computer database, which is secured 
through controlled access and 
passwords restricted to security and - 
administrative personnel on a “need to 
know” basis. The computers are located 
in a room with a simplex lock and . 
intrusive alarm systems. The computer 
databases are maintained on a computer 
that is not connected to the FCC 
computer network. The databases are 
backed-up on a daily basis to floppy 
disk(s), which are then stored in a 
secured area. 


RETENTION AND DISPOSAL: 

Both paper and electronic records are 
retained during employment or while an 
individual is actively involved in 
Federal programs. As appropriate, 
records are returned to investigating 
agencies after employment terminates; 
otherwise, the records are retained for 
five years from the date that the 
employee leaves the Commission. 
Investigative files and the computer 
database, which show the completion of 


an investigation, are retained for 15 
years, except for investigations 
involving potential actionable issue(s), 
which will be maintained for 25 years 
plus the current year from the date of 
the most recent investigative activity. 
Paper records are destroyed by 
shredding. Electronic records are 
destroyed by electronic erasure. 
Individuals interested in further 
information about retention and 
disposal may request a copy of the 
disposition instructions from the FCC 
Privacy Act Officer. 


SYSTEM MANAGER(S) AND ADDRESS: 


Security Office, Associate Managing 
Director—Administrative Operations 
(AMD-—AO), Security Operations Center, 
Office of the Managing Director, Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—B458, 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its notification procedure for 
this system of records. 


RECORD ACCESS PROCEDURES: 

Under the authority granted to oar 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from - 
disclosing its record access procedures 
for this system of records. 


CONTESTING RECORD PROCEDURE: 

‘Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its contesting record 
procedure for this system of records. 


RECORD SOURCE CATEGORIES: 


Under the authority granted to heads 
ef agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record sources for this 
system of records. 


EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

This system of records is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (1), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554— 
0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 
system is exempt from these provisions 
because it contains the following types 
of information: 


1. Investigative material compiled for 
law enforcement purposes as defined in 
Section (k)(2) of the Privacy Act: 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as statedin _ 
Section (k)(1) of the Privacy Act; and 

3. Investigative material compiled 
solely for the-purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 
described in Section (k)(5) of the: 
Privacy Act, as amended. 


FCC/OMD-17 


SYSTEM NAME: 


Freedom of Information Act (FOIA) 
Case Files. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


FOIA Public Liaison, Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1-C, 
Washington, DC. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Individuals who have requested 
access to inspect and/or copy records of 
the Commission under provisions of the 
FOIA. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Records in this system includé names, 
addresses, the information requested 
under FOIA, and communications 
between the Federal Communications 
Commission (FCC) and the individual 
who makes the FOIA request 
(“requester”’). « 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


Freedom of Information Act (1994 and 
Supp. II 1996), 5 U.S.C. 552, Executive 
Order (EO) 13392. 


PURPOSE(S): 

These records are collected and 
maintained so that the FCC can 
effectively, efficiently, responsively, and 
appropriately respond to FOIA requests. 
These records are also crucial for 
adjudication of FOIA appeals and for . 
providing mandatory statistical reports 
to Congress, the Department of Justice, 
and the Office of Management and 
Budget. These records also advise 
Commission decisions on what records 
should be routinely made public and 


- thus available with FOIA requests. 
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ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND | 
THE PURPOSES OF SUCH USES: ' 

Information about individuals in this 
system of records may routinely be 
- disclosed under the following 
conditions: 

1. Public access—where the 
appropriate official of the Commission, 
pursuant to the Commission’s FOIA 
Regulations determines that it is in the 
public interest to disclose a record, 
which is otherwise exempt from _ 
mandatory disclosure, disclosure may 
be made from the system of records. 

2. Adjudication and Litigation— | 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
- records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by ancthar 
agency; 

4. Congressional 
requested by a Congressional office in ~ 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Pro 
Management and 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. — 

In each of these cases, the FCC will 
determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. » 


~ DISCLOSURE TO CONSUMER REPORTING 


AGENCIES: 
None. 


" POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Information includes both paper files 


- and electronic data. The information is 


maintained in case files and in 
databases located in both the FOIA 


- Officer’s organizational unit and the 


organizational units of the FCC staff 
providing the substantive answer to the 
request. 

RETRIEVABILITY: 

Records are primarily indexed and 
retrieved by the FOIA control number 
assigned to each requester. In addition, 
records can be retrieved by name of 
requester, date of request, subject of 
request, and type of request. 


SAFEGUARDS: 

Paper records are i in file 
cabinets located in the organizational 
unit of those involved in responding to 
the FOIA request. Electronic records 
and databases are secured through 
controlled access and passwords, which 
is restricted to approved personnel in 
the bureaus and offices. 


’ RETENTION AND DISPOSAL: 


Individual case files are maintained 
for two years after the date of reply. 
Denied requests and appeals of denials 
may be retained for longer periods (up — 
to six years after final action) in 
accordance with FOIA and FCC records 
control schedules. Individuals may 
request a copy of the disposition 
instructions from the FCC Privacy Act 
Officer. 


SYSTEM MANAGER(S) AND ADDRESS: 

FOIA Public Liaison, Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—A827, 
Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 
Address inquiries to the system 

manager. 

CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 

manager. 

RECORD SOURCE CATEGORIES: 


Individuals making requests under 
FOIA; communication between FCC 


organizational units and the requester; 
and investigative materials and 
decisions involved in appeals of FOJA 
responses. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-18 


SYSTEM NAME: 
Telephone Call Detail. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Office of the Managing Director (OMD), . 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1- 
C361, Washington, DC 20554. 


CATEGORIES OF as COVERED BY THE 
SYSTEM: 

Information includes the following: 

1. Individuals, including current and 
former employees, contractors, and 
visitors, who originate calls from 
Federal Communications Commission 
(FCC) telephones, including both 
wireline and cellular telephones, and 
individuals receiving such calls; 

2. Individuals placing calls to or 
charging calls to FCC telephones (wired 
or cellular); 

3. Individuals receiving such calls, or 
accepting the charges; and 

4. Employees assigned FCC telephone 
numbers from both wireline and cellular 
telephones. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Records in the system include: 
1. Records of telephone calls placed to 
and from FCC phones (wired or ; 

cellular); 

2. Telephone numbers, including both 
wireline and cellular telephones, 
assigned to current employees; 

3. The physical location of FCC 
telephones, including both wireline and 
cellular telephones; 

4. Numbers called from, the numbers 
called to, time and date of calls, 
duration, disposition, and the cost of the 
call and/or charges accepted, and the 
FCC organizational unit to which the 
relevant telephone numbers are 
assigned; 

5. Copies of related records, e.g., any 
periodic summaries which may have 


- been compiled to reflect the total 


number of long distance calls; and 

6. Names of employees and their 
office locations, but no other personal 
identifiers such as social security 
numbers. 
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AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101 and 47 U.S.C. 154(I). 


PURPOSE(S): 

Information is collected so that the 
FCC can meet its statutory and 
regulatory duties to ensure that 
government property is used only for 
allowed purposes and to ensure that the 
_ FCC operates efficiently and effectively. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
_ SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Financial obligations as required by 
- the National Finance Center et al.— 
when the National Finance Center (the 
FCC’s designated payroll office), the — 
Department of the Treasury Debt 
Management Services, and/or a current 
employer to effect a salary, IRS tax 
refund, or administrative offset to satisfy 
an indebtedness incurred for unofficial 
telephone and cellular calls; and to 
Federal agencies to identify and locate 
former employees for the purposes of 
collecting such indebtedness, including 
through administrative, salary, or tax 
refund offsets. Identifying and locating 
former employees, and the subsequent 
referral to such agencies for offset 
purposes, may be accomplished through 
authorized computer matching 
programs. Disclosures will be made only 
when all procedural steps established 
by the Debt Collection Act of 1982 and 
the Debt Collection Improvement Act of 
1996 or the Computer Matching and 
Privacy Protection Act of 1988 as 
appropriate, have been taken; 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
therecf; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 


or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

5. Government-wide Program — 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

7. Employment, Clearances, 
Licensing, Contract, Grant, or other _ 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, or tribal or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
record if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 

8. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations.recognized under 
5 U.S.C. Chapter 71 upon receipt of a 


formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

In each of these cases, the FCC will 
determine’whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND. 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

Records are maintained in electronic 
databases, in paper files, and on CD- 
ROM. The electronic databases are 
password protected and updated daily. 


RETRIEVABILITY: 

Telephone call records are retrieved 
by organizational unit, the employee 
name, name of recipient of telephone 
call, and the telephone number. 


SAFEGUARDS: 


Paper and CD-ROM records are 
maintained in file cabinets, which are 
locked at the end of the business day. 
Information in the electronic databases 
is secured through controlled access and 
passwords restricted to administrative 
office personnel. Data resident on 
network servers are backed-up daily to 
magnetic media. Back-up tapes are 
stored on-site and at an off-site storage 
location. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are 
maintained and disposed of in 
accordance with General Records 
Schedule 12 issued by the National 
Archives and Records Administration 
(NARA). Disposition is done by 
shredding when records are from 6 
months to 3 years old, depending on the 
Schedule. Electronic records are 
destroyed physically (electronic storage 
media) or by electronic erasure. 
Individuals may request a copy of the 
disposition instructions from the FCC 
Privacy Act Officer or directly access 
the Schedule at Attp:// 
www.archives.gov/records-mgmt/ardor/ 
grs12.html. 


SYSTEM MANAGER(S) AND ADDRESS: 

Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
C361, Washington, DC 20554. 
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NOTIFICATION PROCEDURE: 
Address i inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 
Address inquiries to the system 
manager. 
CONTESTING RECORD PROCEDURES: 


Address inquiries to the vaaeene 
manager. 


RECORD SOURCE CATEGORIES: 


Telephone assignment records; call 
detail listings; and the results of 
administrative inquiries relating to 
assignment of responsibility for 
placement of specific long distance 
calls. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 
FCC/OMD-19 


Denial of Federal Benefits (Drug 
Debarment List). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Financial Operations Center, 
Associate Managing Director—Financial 
Operations (AMD-FO), Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—A663, 
Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals convicted of offenses 
concerning the distribution or 
possession of controlled substances, 
who have been denied all Federal 
benefits or Federal Communications 
Commission (FCC) benefits as part of 
their sentence pursuant to Section 5301 
of the Anti-Drug Abuse Act of 1988, and 
who have also filed applications for any 
FCC professional or commercial license. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


The records within this system come 
from a database of individuals who have 
been denied all Federal benefits 
pursuant to Section 5301 of the Anti- 

. Drug Abuse Act of 1988. This database 
is provided to the FCC by the 
Department of Justice (DOJ). These 
records include: 

1. DOJ identification number (ID) for 
the person denied Federal benefits; 

2. Name of individual; 

3. Individual Taxpayer Identification 

’ Number (ITIN); and 
- 4, Starting and ending date of the 
denial of Federal benefits. 


All other data elements in the 
database are immediately discarded by 
the FCC. 

When there is a preliminary match of 
name and ITIN from the database with 
the name of an application on file with 
the FCC, the FCC will then obtain from 
DOJ additional data elements, e.g., 
address, zip code, and, if required by 
the FCC application, date of birth, in 
order to determine if there is an actual 
match. 

If manual comparison of the 
application information with the 
information obtained from DOJ confirms 
an actual match, the FCC will prepare 
a confirmation report to be attached to 
the application. The confirmation report 
will reflect the identifying information 


obtained from the DOJ debarment entry, 


but it will not include the DOJ ID 
number for that debarment entry. 

Upon such a match, the FCC will 
initiate correspondence with the 
applicant, which will also be associated 
with the application. The confirmation 
report and any correspondence with the 
applicant will be among the records 
found in this system. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


Section 5301 of the Anti-Drug Abuse 
Act of 1988 (P.L. 100-690), as amended 
by section 1002(d) of the Crime Control 
Act of 1990 (P.L. 101-647), and 47 
U.S.C. 154(i) and 154{j). 


PURPOSE(S): 

Information is used for the exchange 
of information between DOJ and the 
FCC in connection with the 
implementation of section 5301 of the 
Anti-Drug Abuse Act of 1988. This 
exchange of information permits the 
FCC to perform the General Services 
Administration (GSA) Debarment List 
check as provided for in the Office of 
National Drug Control Policy plan for 
implementation of section 5301 through 
use of information generated by DOJ. 
The automated records obtained from 
DOJ is only used by the FCC to make an 
initial determination of whether an 
individual applicant is subject to a 
denial of all Federal benefits or FCC 
benefits imposed under section 5301 of 
the Anti-Drug Abuse Act of 1988. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public Access—any report resulting 
from a confirmed match between a FCC 
applicant and an individual on the DOJ 
Drug Disbarment List (not including the 


DOJ ID Number) and any 
correspondence with the applicant 
regarding this match will be associated 
with the applicant’s application and 
thus, will be made routinely available 
(with redactions for date of birth and 
Social Security Number) for public 
inspection as part of the FCC 
application file; 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which © 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 


. thereof; or (b) any employee of the 


agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 


their own records; and 


5. Government-wide.Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to gbtain 
that office’s advice regarding ob igations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 
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POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Records are-maintained electfonically 
on a computer database, and a paper 


copy of each record is stored in file 
folders. 


RETRIEVABILITY: 


Records are retrieved by supplying 
the following information: Name of 
applicant, ITIN, address (in some 
instances) and zip code, date of birth (in 
some instances), and FCC fee control 
number for the application. . 


SAFEGUARDS: 


The data are provided é the FCC by 
the U.S. Department of Justice (DOJ) cia 
will be protected from tampering, 
unauthorized disclosure, and will 
follow these procedures: . 

1. The database will be processed to 
extract the information to be used in the 
automated system, and the data 
elements not being used in the 
automated system will be electronically 
erased. 

2. The remaining data will be 
maintained at the main FCC building 
with a low risk of unauthorized access. 

3. Access points are photo-monitored 
by security personnel; all employees are 
required to display photo ID badges; and 
all visitors must register and wear a 
visitor’s badge. 

4. Access to the computer system on 
which the extracted database is stored 
requires use of a unique user ID with 
personal identifier. 

5. The extracted database is stored in 
a separate file in that system, and a 
separate password is required for entry 
to that file. 

6. The password is available to a 
limited number of persons based strictly 
on a “need to know” basis. 

7. The reports of any automated 
matches containing the DOJ ID number 
will be made available only to the 
appropriate FCC officials. 


RETENTION AND DISPOSAL: 

The match reports are retained by the 
FCC for only as long as it is necessary 
to obtain the debarment entry 
information and corresponding 
application for manual confirmation of 
the match. Thereafter, the match reports 
will be shredded. 

However, periodically, : a match report 
will be randomly retained for a period 
of an additional 90 to 120 days to 
provide a quality check of the 
verification process. Where the 
verification process establishes that a 
match does not indicate that the 
applicant has been denied Federal 


benefits under section 5301, the 
debarment entry information used in 
that determination will be retained by 
the FCC for 30 days after the application 
has cleared the debarment check. 
However, as noted above, debarment 
entry information relating to match 
reports that are retained for quality 
control purposes will be retained until 
that quality check is completed. 

Where a match is confirmed by the 
manual verification process, the 
debarment entry information will be 
retained for a period of at least 90 days 
after the date of the letter referred to 
above. If the individual applicant 
contests the determination that a section 
5301 denial of Federal benefits bars a 
grant of the application, the debarment 
entry information will be retained until 
such time as the FCC’s action on the 
application is no longer subject to 
review in any court. 

Individuals may request a copy of the 
disposition instructions from the FCC 
Privacy Act Officer. 


SYSTEM MANAGER(S) AND ADDRESS: 
Associate Managing Director— 
Financial Operations (AMD-FO), Office 
of Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1-A623, 
Washington, DC 20554. 
NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURE: 
Address inquiries to the system 

manager. 

RECORD SOURCE CATEGORIES: 


DOJ Drug Disbarment Database; and 
individuals making applications to the 
FCC who have been matched with the 
Drug Disbarment Database. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-20 


SYSTEM NAME: 


Inter-office and Remote Access 
Internet E-mail Systems. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Office of the Managing Director (OMD), 
Federal Communications Commission 


(FCC), 445 12th Street, SW., Room 1- 
C266, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees and contractors of the 
Federal Communications Commission 
(FCC). 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Information includes the names, e- 
mail addresses, passwords, and badge 
numbers of all FCC — and 
contractors. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 154(i). 


PURPOSE(S): 

- These records are used to insure that © 
all users of the FCC’s Inter-office and 
Internet E-mail systems abide by the 
FCC’s Intranet and Internet regulations. 
The records can also be used to identify 
possible abusers. 


~ ROUTINE USES OF RECORDS MAINTAINED IN THE 


SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency - 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 


employee; or (d) the United States 


Government is a party to litigation or 
has an interest in such litigation; 

2. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency, 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

4. Government-wide Program 
Management and Oversight—when 
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requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

5. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 


6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 

7. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

In each of these cases, the FCC will 
determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 


- AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Records are maintained in an 
electronic database. 


RETRIEVABILITY: 

Records can be retrieved by 
organizational unit, employee name, 
and employee computer system log-in 
name. 


SAFEGUARDS: 

Information in the database is secured 
through controlled access and 
passwords restricted to administrative 
office personnel. Data resident on 
network servers are backed-up daily to 
magnetic media. Back-up tapes are 


stored on-site and at an off-site storage 


location. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are 
maintained and disposed of in 
accordance with General Records 
Schedule 12 issued by the National 
Archives and Records Administration 
(NARA). Records are retained until an 
employee or contractor leaves the FCC 


‘and then shredded. Electronic records 


are destroyed physically (electronic 
storage media) or by electronic erasure. 
Individuals may request a copy of the 


-disposition instructions from the FCC 


Privacy Act Officer or access the 
Schedule directly at http:// 
www.archives.gov/records-mgmt/ardor/ 
grs12.html. 


SYSTEM MANAGER(S) AND ADDRESS: 

Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
C266, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 

Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 

manager. 

RECORD SOURCE CATEGORIES: 


Access by employees and contractors 
to the FCC’s Inter-office and Internet E- 
mail systems. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-21 


SYSTEM NAME: 
Garnishment and Levy of Wages. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Human Resources Management 
(HRM), Office of the Managing Director 
(OMD), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Room 1—B104, Washington, DC 
20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information on any Federal 
Communications Commission (FCC) 
employee who is the subject of a 
garnishment or levy order issued by a 
court of competent jurisdiction or by 
another government entity authorized to 
issue such order. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Garnishment of levy orders served 
upon the agency for implementation, 


correspondence, and memoranda. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 5520a, 10 U.S.C. 1408, and 
42 U.S.C. 659. 


PURPOSE(S): 

Records are used to direct the 
agency’s implementation of garnishment 
and levy orders. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component - 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law enforcement and 
Investigation—where there is an 
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indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; - 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections. 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

5. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 

pertinent records, or to another public 
' authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the - 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal or 
other public authority of the fact that. _ 
this system of records contains 


- information relevant to the retention of 


an employee, the retention of a security 
clearance, the letting of a contract, or - 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written, * 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 

- administrative, personnel, or regulatory 
action; and 


7. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 


' personnel policies, practices, and 


matters affecting working conditions. 
In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 
POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Paper records are stored in file 
folders. 


RETRIEVABILITY: 
Records are retrieved by the name of 


- the individual subject to garnishment or 


levy order. 


SAFEGUARDS: 

Records are kept in file cabinets that 
are secured at the end of each business 
day. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are retained 
until the expiration of the garnishment 
or levy order or until the employee 
leaves the FCC, whichever comes first. 
They are then shredded. Individuals 
may request a copy of the disposition 
instructions from the FCC Privacy Act 
Officer. 


SYSTEM MANAGER(S) AND ADDRESS: 

Associate Managing Director—Human 
Resources Management (AMD-—HRM}, 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1— 
B104, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURE: 
Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 

Bankruptcy courts, state domestic 
relations courts, state public health and 
welfare departments or agencies, 
Internal Revenue Service, and intra- 


agency memoranda. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/OMD-22 
SYSTEM NAME: 
Equipment Loan Records. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Office of the Managing Director (OMD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 1-- 
C361, Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Information concerning any 
individual loaned electronic equipment, 
e.g., laptops, pagers, cellular telephones, 
and RSA Secure Tokens by the Federal 
Communications Commission (FCC) for 
use in carrying out FCC business. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
Information includes the following: 
1. Individual’s name, FCC I.D. badge 

number, and organizational unit; and 
2. Loaned equipment’s barcode 

number, serial number, model number, 
and modem number. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
44 U.S.C. 3101 and 47 U.S.C. 154({I). 


PURPOSE(S): 

These records allow the FCC to meet 
its statutory and regulatory duties to _ 
ensure that government property is used ~ 
only for allowed purposes; to ensure 
that government-purchased property is 
properly inventoried and accounted for; 
and to ensure that the FCC operates 
efficiently and effectively. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND. 
THE PURPOSES OF SUCH USES: ha 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Financial obligations as required by 
the National Finance Center et a/.— 
when the National Finance Center (the 
FCC’s designated payroll office), the 
Department of the Treasury Debt 
Management Services, and/or a current 
employer to effect a salary, IRS tax 
refund, or administrative offset to satisfy 
an indebtedness incurred for unofficial 
telephone and cellular calls; and to 
Federal agencies to identify and locate 
former employees for the purposes of 
collecting such indebtedness, including 
through administrative, salary, or tax 
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refund offsets. Identifying and locating 
former employees, and the subsequent 
referral to such agencies for offset 
purposes, may be accomplished through 
authorized computer matching 
programs. Disclosures will be made only 
when all procedural steps established 
by the Debt Collection Act of 1982 and 
the Debt Collection Improvement Act of 
1996 or the Computer Matching and 
Privacy Protection Act of 1988 as © 
appropriate, have been taken; 

- 2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States _ 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

_ 5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.G. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local or foreign agency 
maintaining civil, criminal, or other 


relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other . 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant or other benefit; 

7. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 
or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently 
reliable to support a referral to another 
office within the agency or to another 
Federal agency for criminal, civil, 
administrative, personnel, or regulatory 
action; and 

8. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the _ 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 


~ exclusive representation concerning 


personnel policies, practices, and 

matters affecting working conditions. 
In each of these cases, the FCC will 

determine whether disclosure of the 


records is compatible with the purpose ~ 


for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND | 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Records are maintained in paper files 
and in electronic databases. The ; 
databases are password protected and 
updated daily. 

RETRIEVABILITY: 

Equipment loan records are retrieved 
by the employee name, equipment 
barcode number, serial number, and 
model or modem numbers. 


SAFEGUARDS: 
Paper and CD-ROM records are 
‘maintained in file cabinets that are 


locked at the end of the business day. . ‘ 
Information in the databases is secured 
through controlled access and 
passwords restricted to administrative 
office personnel. Data resident on 
network servers are backed-up daily to 
magnetic media. Back-up tapes are 
stored on-site and at an off-site storage 
location. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are 
maintained and disposed of in 
accordance with General Records 
Schedule 12 issued by the National 
Archives and Records Administration 
(NARA). Records are retained until an 
employee or contractor leaves the FCG 
and then shredded. Electronic records 
are destroyed physically (electronic 
storage media) or by electronic erasure. 
Individuals may request a copy of the 
disposition instructions from the FCC 
Privacy Act Officer or access the 
Schedule directly at http:// 
www.archives.gov/records-mgmt/ardor/ 
grs12.html. 


SYSTEM MANAGER(S) AND ADDRESS: 


Information Technology Center, 
Associate Managing Director— 
Information Technology (AMD-IT), 
Federal Communications Commission 
(FCC),.445 12th Street, SW., Room 1— 
C361, Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 
Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 


Individual requests to check out 
loaned equipment; and inventory 
databases tracking current status of 
loaned equipment. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: =| 
None. 


FCC/OWD-1 


SYSTEM NAME: 
Reasonable Accommodation Requests 
under the Rehabilitation Act of 1973. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 

Office of Workplace Diversity (OWD), 
Federal Communications Commission 
(FCC), 445 12th Street, SW., Room 5— 
C750, Washington, DC 20554. 
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CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Federal Communications Commission 
(FCC) employees or contractors with 
disabilities. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Electronic databases with all records 
containing the last and first name, filed 
alphabetically by last name, and a 
corresponding identification number, 
which includes: 

_ 1, FCC employee/temporary hire 
database contains: first and last name, 
telephone number, organizational unit, 
room number, date of issuance, and 
property pass privileges, if applicable. 

2. Contractor database contains: first 
and last name, contractor company 
name, telephone number, FCC point of. 
contact, telephone number, and date of 
issuance. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


Executive Order (EO) 13164, 
Establishing Procedures to Facilitate the 
Provision of Reasonable 
Accommodation; EEOC, Enforcement 
Guidance on Reasonable 
Accommodation and Undue Hardship 
Under the Americans with Disabilities 
Act, 29 CFR Part 1615; Rehabilitation 
Act of 1973, 29 U.S.C. 12101 et seq.; 29 
CFR 1630. 


PURPOSE(S): 

The system provides a method by 
which the FCC can identify Commission 
employees who have requested 
“reasonable accommodations” in their 
office, work stations, or to use other FCC 
facilities. Information on the disposition 
of each request is also maintained in 
this system. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
- records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 


Government is a party to litigation or 
has an interest in such litigation; 

2. Law enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain - 
that office’s advice regarding obligations 
under the Privacy Act; and 

5. Labor Relations—A record from 
this system may be disclosed to officials 
of labor organizations recognized under 
5 U.S.C. Chapter 71 upon receipt of a 
formal request and in accord with the 
conditions of 5 U.S.C. 7114 when 
relevant and necessary to their duties of 
exclusive representation concerning 
personnel policies, practices, and 
matters affecting working conditions. 

In each of these cases, the FCC will 


determine whether disclosure of the 


records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 


_ RETRIEVING, ACCESSING, RETAINING, AND 


DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Records are maintained in a password 
protected computer database. 
RETRIEVABILITY: 


Records are retrieved by the name of 
the individual or accommodation 
identity number. 


SAFEGUARDS: 


The computer terminals are stored 
within a secured area. The Security 
Office staff performs a backup operation 


on these files on a weekly and monthly 
basis on 1/4” data cartridges, which are 
stored/safeguarded in the Security 


Office. 


RETENTION AND DISPOSAL: 

Records kept by the FCC are retained 
until an employee or contractor leaves 
the FCC and then shredded. Electronic 
records are destroyed physically 
(electronic storage media) or by 
electronic erasure. 


SYSTEM MANAGER(S) AND ADDRESS: 
Director of Workplace Diversity 
(QWD), 445 12th Street, SW., Room 5— 
C750, Washington, DC 20554; or 
Security Operations Center, Office of 
Managing Director (OMD), Federal 
Communications Commission (FCC), 
445 12th Street, SW., Room 1—B458, 
Washington, DC 20554. 
NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: 
Address inquiries to the system 
manager. 
CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 
manager. 
RECORD SOURCE CATEGORIES: 
. Individuals requesting 
accommodation. 
EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/WTB-1 


SYSTEM NAME: 
Wireless Services Licensing Records. 


SYSTEM LOCATION: 


Wireless Telecommunications Bureau 
(WTB), Room 3-C122, Federal 
Communications Commission (FCC), 


‘445 12th Street, SW., Washington, DC 


20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

1. Licensees and applicants (including 
persons or entities with attributable 
interests therein as described below); 

2. Tower owners; and 

3. Contact persons relating to radio 
systems licensed or processed by the 
Wireless Telecommunications Bureau 
under parts 13, 22, 24, 27, 74, 80, 87, 90, 
95, 97, and 101 of the Commission’s 
Rules (Wireless Services). 


CATEGORIES OF RECORDS IN THE SYSTEM: 
The information includes: 
1. Applications, licenses, and 
pleadings relating to such 
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applications—including Individual 
Taxpayer Identification Numbers; 

2. Correspondence relating to 
authorizations, and 

3. Requests for authorizations in the 
Wireless Services. 

4. FCC Forms 175, 601, 602, 603, 
603T, and 605 and any supporting 
exhibits submitted by the applicant(s), 
and related documentation associated 
with the FCC’s processing of these 
forms. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
31 U.S.C. 7701; and 47 U.S.C. 301, 
303, 309, 312, 362, 364, 386, 507, and 

510. 


PURPOSE(S): 

Records are kept to administer the 
Federal Communications Commission’s 
(FCC) regulatory responsibilities 
including licensing, enforcement, 
rulemaking, and other actions necessary 
to perform spectrum management 
duties, as follows: 

1. To provide public access to 
pending requests for authorizations and 
information regarding current licensees; 

2. To determine the availability of 
spectrum for licensing; 

3. To determine when compliance 
filings, renewal applications, and fees 
are due from licensees; 

4. To resolve disputes between radio 
operators regarding who has certain 
rights to use particular frequency bands 
in particular geographic areas;_ 

5. To resolve cross border disputes, on 
occasion, e.g., dispute(s) with entities 
operating in Canada and Mexico. 

6. To allow licensees to transfer or 
assign their interests in particular 
licenses or portions of licenses as the 
rules permit (after agency approval); _ 

7. To evaluate the completeness and 
sufficiency of requests for new or 
modified authorizations; 

8. To provide reports to a variety of _ 
Federal officials on the current uses and 
utilization of the spectrum the FCC is 
charged with regulating; and 

9. To provide public access to license 
data (except ITIN numbers), which 
promotes the economically efficient 
allocation of spectrum and the 
resolution of radio interference 
problems. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 

‘ system of records may routinely be 

disclosed under the following 
conditions: 

1. Public access—the licensee records 
will be publicly available and routinely 
used in accordance with Subsection b. 


of the Privacy Act; ITIN Numbers and 
material which is afforded confidential” 
treatment pursuant to a request made 
under 47 CFR 0.459 will not be 
available for public inspection; 

2. Financial obligations under the 
Debt Collection Acts—a record from this 
system may be disclosed to other. 
Federal agencies for the purpose of 
collecting and reporting on delinquent 
debts as authorized by the Debt 
Collection Act of 1982, the Debt 
Collection Improvement Act of 1996, or 
the Federal Claims Collection Standard. 
A record from this system may be ~ 
disclosed to any Federal, state, or local 
agency to conduct an authorized 
computer matching program in 
compliance with the Privacy Act of 
1974, as amended, to identify and locate 
individuals who are delinquent in their 
repayment of certain debts owed to the - 
U.S. Government. A record from this 
system may be used to prepare 


information on items considered income 


for taxation purposes to be disclosed to 
Federal, state, and local governments; 

3. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

4. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for ri 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

5. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

6. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 


_ 2904 and 2906; when the U.S. 


Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and © 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 


- under the Privacy Act.’ 


In each of these cases, the FCC will .- 
determine whether disclosure of the 


’ records is compatible with the purpose 


for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Pursuant to 5 U.S. C. 552a (b) (12), the 
Department of Treasury may disclose to 
a consumer reporting agency 
information regarding a claim by the 
FCC that is determined to be valid and 
overdue as follows: 

1. The name, address, SSN or ITIN, 
and other information necessary to 
establish the identity of the individual 
or organization responsible for the 
claim; 

2. The amount, status, and history of 
the claim; and 

3. The program under which the 
claim arose. 

The Commission may dirioie the 
information specified in this paragraph 
under 5 U.S.C. 552a (b)(12) and the 
procedures contained in subsection 31 
U.S.C. 3711(e). A consumer reporting 
agency to which these disclosures may 
be made is defined at 31 U.S.C. 3701(a) 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 

All records are stored and accessed 
electronically: 

1. Records that are submitted on 
paper are scanned or keyed into the 
computer system as appropriate; and 

2. Paper records are archived after 
being entered electronically. 

Tape backups of records are 
periodically created. Records of prior 
licensees are archived. - 


RETRIEVABILITY: 
Records may be retrieved by searching 
electronically using a variety of 
parameters including name, a licensee’s 
unique identifier, call sign, file number, 


etc. However, paper records which 


contain ITIN’s are not available for 
public inspection. 


SAFEGUARDS: 


Records are protected. by passwords 
and other computer security measures 
including the issuance of unique 
identifiers after such applicant or 
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licensee completes the initial 
registration of such protected data as 
ITIN’s. Access to privacy protected data 
is available only to those persons whose 
jobs require such access. Data resident 
on network servers are backed-up on to 
magnetic media. Back-up tapes are 
stored on-site and at an off-site storage 
location. 


RETENTION AND DISPOSAL: 


Records are maintained for eleven 
years after an individual ceases to be a 
licensee. Electronic records are 
destroyed physically (electronic storage 
~ media) or by electronic erasure. 


SYSTEMS MANAGER(S) AND ADDRESS: 


Chief, Wireless Telecommunications 
Bureau (WTB), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Room 3—C122, Washington, DC 


20554. 


NOTIFICATION PROCEDURE: 


Address inquiries to the system 
manager. 


RECORD ACCESS PROCEDURES: 


Address inquiries to the system 
manager. 


CONTESTING RECORD PROCEDURES: 


Address inquiries to the system 
manager. 


RECORD SOURCE CATEGORIES: 


Individual conducting business with 
the FCC. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 


FCC/WTB-5 


SYSTEM NAME: 


Application Review List for Present or 
Former Licensees, Operators, or 
Unlicensed Persons Operating Radio 
Equipment Improperly. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Wireless Telecommunications Bureau 
(WTB), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Room 3-—C122, Washington, DC 
20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

1. Individuals who are or have been 
licensed under parts 13, 22, 24, 27, 74, 
80, 87, 90, 95, 97, and 101 of FCC Rules, 
and who have operated in violation of 
the Federal Communications 
Commission’s (FCC) rules or the 
Communications Act of 1934, as 
amended; 


2. Unlicensed persons who have 
operated radio transmitting equipment; 
and 

3. Persons who have had a license 
revoked or have had an application 
dismissed or denied, and are prohibited 
from filing another application within 
one year. 


CATEGORIES OF RECORDS IN THE SYSTEM: 


Information in this system includes: 
name, address, date of birth (if known), 
authorization code of staff member who 
placed name in the file, and date the 
name was placed in the file. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 301, 303, 309(e), and 312. 


PURPOSE(S): 

The records are used by selected staff 
and field employees to determine 
whether the application of these 
individuals should be granted, - 
dismissed, or set for hearing. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

2. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be , 
shared with appropriate Federal, State, 
or local authorities either for purposes 


' of obtaining additional information 


relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

3. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 


4. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND - 
DISPOSING OF RECORDS IN THE SYSTEM: 
STORAGE: 

Records are stored on magnetic tape 
and computer printout(s). 
RETRIEVABILITY: 

Information is filed alphabetically by 
name of individual in a computer and 
is retrieved periodically through 
computer printout. 

SAFEGUARDS: 


Access to the computer database(s) is 
controlled by passwords; the 


* computer(s) is located in a secured 


office; and the printouts are available 
only to selected staff personnel. 


RETENTION AND DISPOSAL: 

The printouts are destroyed by 
machine shredding when a new list is 
distributed. The computer tapes are 
retained for four back-up cycles, and on 
the fifth update, the oldest tape is 
destroyed by burning. 


SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Wireless Telecommunications 
Bureau (WTB), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Room 3—C122, Washington, DC 
20554. 


NOTIFICATION PROCEDURE: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its notification procedure for 
this system of records. 


RECORD ACCESS PROCEDURES: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
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has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record access procedures 
for this system of records. 


CONTESTING RECORD PROCEDURE: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its contesting record 
procedure for this system of records. 


RECORD SOURCE CATEGORIES: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record sources for this 
system of records. 


EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

This system of records is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (1), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554— 
0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 
system is exempt from these provisions 
because it contains the following types 
of information: 

1. Investigative material compiled for 
law enforcement purposes as defined in 
Section (k)(2) of the Privacy Act; 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as stated in 
Section (k)(1) of the Privacy Act; and 

3. Investigative material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 
described in Section (k)(5) of the 
Privacy Act, as amended. 


FCC/WTB-6 


SYSTEM NAME: 
Archival Radio Operator Records. 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 
Wireless Telecommunications Bureau 
(WTB), Federal Communications 
Commission (FCC), 1270 Fairfield Road, 
Gettysburg, Pennsylvania 17325. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who applied for and/or 
received a radiotelephone (wireless) 
operator license or permit prior to the 
implementation of the Federal — 


Communications Commission’s 
Universal Licensing System (ULS) in 
2001. 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Information includes: applications for 
radiotelephone (wireless) operator’s 
license or permit prior to the 
implementation of the Federal 
Communications Commission’s 
Universal Licensing System in 2001, 
and documents associated with these 
applications. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
47 U.S.C. 303(1), 303(m), and 318. 


PURPOSE(S): 

These archival records are used to: 

1. Administer the Commission’s radio 
operator program including applications 
and determinations of license applicant 
qualifications. Limited file materials 
concerning licensed radio operators are 
maintained in the FCC’s computer 
database. The information in the license 
database will be available for public 
inspection. 

2. Refer possible violations of law to 


the Federal Communication 


Commission’s (FCC) Enforcement 
Bureau, Office of General Counsel 
(OGC), and to the appropriate agency 
charged with the responsibility of 
investigating or prosecuting such 
violation(s). 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed under the following 
conditions: 

1. Public access—the licensee records 
will be publicly available and routinely 
used in accordance with Subsection b. 
of the Privacy Act; ITIN Numbers and 
material which is afforded confidential 
treatment pursttant to a request made 
under 47 CFR 0.459 will not be 
available for public inspection; 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 


_ compatible with the purpose for which 


the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 


Government is a party to litigation or 
has an interest in such litigation; 

3. Law Enforcement an 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes — 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 


agency; 


4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; : 

6. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by the agency— 
disclosure may be made to a Federal, 
State, local, or foreign agency 
maintaining civil, criminal, or other 
relevant enforcement records, or other 
pertinent records, or to another public 
authority or professional organization, if 
necessary to obtain information relevant 
to an investigation concerning the 
retention of an employee or other 
personnel action (other than hiring), the 
retention of a security clearance, the 
letting of a contract, or the issuance or 
retention of a grant, or other benefit; and 

7. Employment, Clearances, 
Licensing, Contract, Grant, or other 
Benefits Decisions by other than the 
agency—disclosure may be made to a 
Federal, State, local, foreign, tribal, or . 
other public authority of the fact that 
this system of records contains 
information relevant to the retention of 
an employee, the retention of a security 
clearance, the letting of a contract, or 
the issuance or retention of a license, 
grant, or other benefit. The other agency 

or licensing organization may then make 
a request supported by the written 
consent of the individual for the entire 
records if it so chooses. No disclosure 
will be made unless the information has 
been determined to be sufficiently - 
reliable to support a referral to another 
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office within the agericy or to another — 
Federal agency for criminal, civil, 
administrative, personnel orregulatory 
action. 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLQSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Information is stored on microfilm 
and in a computer database. 


RETRIEVABILITY: 


All records are retrievable by 
applicant name. 


SAFEGUARDS: 

The microfilm is stored in file 
cabinets that are secured at the close of 
the business day. Access to the database 
is secured by passwords. Data resident 
on network servers are backed-up onto 
magnetic media. Back-up tapes are 
stored on-site and at an off-site storage 
location. 


‘RETENTION AND DISPOSAL: 


Commercial applications are 
destroyed when eleven years old. 
Electronic records are destroyed 
physically (electronic storage media) or 
by electronic erasure. Both General and 
- Restricted Permit applications are 
retained for 75 years. _ 


SYSTEM MANAGER(S) AND ADDRESS: 


Chief, Database Management Division, 
Wireless Telecommunications Bureau 
(WTB), Federal Communications 
Commission (FCC), 1270 Fairfield Road, 
Gettysburg, PA 17325. 


NOTIFICATION PROCEDURE: 


Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
~ disclosing its notification procedure for 
this system of records. 


RECORD ACCESS PROCEDURES: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record access procedures 
for this system of records. 


CONTESTING RECORD PROCEDURE: , 
Under the authority granted to heads 

of agencies by 5 U.S.C. 552a(k), the FCC 

has determined (47 CFR 0.561) that this: 


system of records is exempt from — 
disclosing its contesting record 
procedure for this system of records. 


RECORD SOURCE CATEGORIES: 

Under the authority granted to heads 
of agencies by 5 U.S.C. 552a(k), the FCC 
has determined (47 CFR 0.561) that this 
system of records is exempt from 
disclosing its record sources for this 
system of records. 


EXEMPTION FROM CERTAIN PROVISIONS OF THE 
ACT: 

~ This system of records-is exempt from 
sections (c)(3), (d), (e)(4)(G), (H), and (1), 
and (f) of the Privacy Act of 1974, 5 
U.S.C. 552a, and from 47 CFR 0.554- — 
0.557 of the Commission’s rules. These 
provisions concern the notification, 
record access, and contesting 
procedures described above, and also 
the publication of record sources. The 


a 


- system is exempt from these provisions 


because it contains the following types 
of information: 

1. Investigative material compiled for 
law enforcement purposes as defined in 
Section (k)(2) of the Privacy Act; 

2. Properly classified information, 
obtained from another Federal agency 
during the course of a personnel 
investigation, which pertains to national 
defense and foreign policy, as stated in 
Section (k)(1) of the Privacy Act; and 

3. Investigative material compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifications 
for Federal civilian employment, as 

~described in Section (k)(5) of the 
Privacy Act, as amended. 


FCC/WTB-7 


SYSTEM NAME: 


Remedy Action Request System 
(RARS). 


SECURITY CLASSIFICATION: 
None. 


SYSTEM LOCATION: 


Wireless Telecommunications Bureau 
(WTB), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Washington, DC 20554. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals requesting help using the 
Universal Licensing System (ULS), 
Automated Auctions System (AAS), 
Antenna Registration System (ARS), 
Commission Registration System 
(CORES), and other subsystems 
included in, or as part of, these systems. 


. CATEGORIES OF RECORDS IN THE SYSTEM: 


Information in the Remedy Action 
Response rag (RARS) system | 
include: 


1. Requests for assistance by first 
name, last name, telephone number and 
‘extension, alternative telephone number 
‘and extension, fax number, e-mail 
address(es), operating system, Web 
browser, FCC Registration Number 
(FRN), and/or Individual Taxpayer 
Identification Number (ITIN), and 
personal security question and answer. 

2. Records verifying identity 
information by first name, last name, 
contact telephone number, FRN and/or 
ITIN, and personal security question 
and answer. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 


Sec. 151, 154, 258, 301, 303, 309(e), 
312, 362, 364, 386, 507 of the 
Communications Act of 1934, as 
amended, 47. U.S.C. 151, 154, 226, 258, 
301, 303, 309{e), 312, 362, 364, 386, 507; 
and 29 U.S.C. 794 and 794d. 


PURPOSE(S): 

The Federal Communications 
Commission (FCC) staff use the records 
in this system of records to record and 
process requests from individuals or 
groups for technical.help, i.e., technical 
questions, password requests, etc., using 
the FCC’s Internet-based computer 
applications—licensing and auctions 
systems. This software is used by FCC 
management to ensure good customer 
service and problem resolution. 


* ROUTINE USES OF RECORDS MAINTAINED IN THE 


SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Information about individuals in this 
system of records may routinely be 
disclosed ‘under the following 
conditions: 

1. Public access—records in this 


_ system will be made available upon 


request for public inspection after 
redaction of information that could 
identify the correspondent, i.e., name, 
telephone number, ITIN, and e-mail 
address. Limited public access to certain 
records may be available via the 
Internet. This information includes the 
status of request, request ID number, 
and the agent’s number who took the 
call or electronic request for support. 
Public users who have contacted FCC 
personnel via telephone, e-mail, or 
electronic submission may access the 
system to retrieve a status on the ticket 
assigned to their request. They will be 
given this ticket/request number 
generated by the Remedy Action 
Request System (RARS) upon 
submission of a request. This number 
may be entered into the appropriate 
field on the FCC Web site to check the 
status of the ticket. Only the status of 
that ticket will be released to the public 
by entering the ticket number—no 
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personal or confidential information is 
available to the public; 

2. Adjudication and Litigation— 
where by careful review, the agency 
determines that the records are both 
relevant and necessary to litigation and 
the use of such records is deemed by the 
agency to be for a purpose that is 
compatible with the purpose for which 
the agency collected the records, these 
records may be used by a court or 
adjudicative body in a proceeding 
when: (a) The agency or any component 
thereof; or (b) any employee of the 
agency in his or her official capacity; or 
(c) any employee of the agency in his or 
her individual capacity where the 
agency has agreed to represent the 
employee; or (d) the United States 
Government is a party to litigation or 
has an interest in such litigation; 

3. Law Enforcement and 
Investigation—where there is an 
indication of a violation or potential 
violation of a statute, regulation, rule, or 
order, records from this system may be 
shared with appropriate Federal, State, 
or local authorities either for purposes 
of obtaining additional information 
relevant to a FCC decision or for 
referring the record for investigation, 
enforcement, or prosecution by another 
agency; 

4. Congressional Inquiries—when 
requested by a Congressional office in 
response to an inquiry by an individual 
made to the Congressional office for 
their own records; and 

5. Government-wide Program 
Management and Oversight—when 
requested by the National Archives and 
Records Administration for the purpose 
of records management inspections 
conducted under authority of 44 U.S.C. 


2904 and 2906; when the U.S. 
Department of Justice is contacted in 
order to obtain that department’s advice 
regarding disclosure obligations under 
the Freedom of Information Act; or 
when the Office of Management and 
Budget is contacted in order to obtain 
that office’s advice regarding obligations 
under the Privacy Act; 

In each of these cases, the FCC will 
determine whether disclosure of the 
records is compatible with the purpose 
for which the records were collected. 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 


None. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: . 


STORAGE:. 

Paper copies of records in this system 
are maintained in file folders, and 
electronic files are located in computer 
databases on the FCC internal secured 
network. 
RETRIEVABILITY: 

Records may be retrieved by searching 
electronically using a variety of 
parameters including: name, entity 
name, licensee, applicant or unlicensed 
individual, call sign, file number, 
problem type, FRN, ITIN, e-mail — 
address, or subject matter. 

SAFEGUARDS: 

Individual records may only be 
retrieved by authorized FCC personnel 
and contractors with a secured login ID 
and password maintained in the 
Remedy Action Request System (RARS) 
system. Computer systems are stored 
within secure areas. Records are stored 


in locked cabinets, which are secured in 
the office at the close of the business 
day. Data resident on network servers 
are backed-up onto magnetic media, 
which are kept locally and at an off-site 
storage location. 


RETENTION AND DISPOSAL: 


Records are maintained for eleven 
years after an individual ceases to be a 
user of thé system. Electronic records 


_ are destroyed physically (electronic 


storage media) or by electronic erasure. 


SYSTEMS MANAGER(S) AND ADDRESS: 


Chief, Wireless Telecommunications 
Bureau (WTB), Federal Communications 
Commission (FCC), 445 12th Street, 
SW., Washington, DC 20554. 


NOTIFICATION PROCEDURE: 
Address inquiries to the system 
manager. 
RECORD ACCESS PROCEDURES: . 
Address inquiries to the system 
manager. 
CONTESTING RECORD PROCEDURES: 
Address inquiries to the system 
manager. 
RECORD SOURCE CATEGORIES: 


Information provided by RARS users 
customers requesting assistance with 
the FCC’s Internet based computer 
licensing, auctions, and related systems 
and subsystems. 


EXEMPTIONS CLAIMED FOR THE SYSTEM: 


None. 
[FR Doc. 06—3082 Filed 4—4—06; 8: 45 ani] 
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DEPARTMENT OF DEFENSE 
Department of the Army 

32 CFR Part 578 

RIN 0702-AA41 


Decorations, Medals, Ribbons, & 
Similar Devices 


AGENCY: Department of Army, DOD. 
ACTION: Final rule. 


SUMMARY: The Department of the Army 
is revising our rule concerning the 
regulation that prescribes policy, 
criteria, and administrative instructions 
concerning individual military awards. 
This rule finalizes the proposed rule 
that was published in the Federal 
Register on November 2, 2005. 

DATES: Effective Date: May 5, 2006. 
ADDRESSES: U.S. Army Human 
Resources Command, Military Awards 
Branch, ATTN: AHRC-PDO-PA, 200 
Stovall Street, Alexandria, VA —: 
0471. 


FOR FURTHER INFORMATION CONTACT: Ms. 
Denise Harris, U.S. Army Human 
Resources Command, Military Awards 
Branch at (703)325—9171. 


SUPPLEMENTARY INFORMATION: 


A. Background 
In the November 2, 2005, issue of the 
Federal Register (70 FR 66602), the 
Department of the Army issued a 
’ proposed rule to revise 32 CFR part 578. 
This final rule incorporates laws 
enacted and policies approved by AR 
600—8-—22, Military Awards, in October 
1990. The Department of the Army 
received a response from one 
_ commenter, requesting that the Army 
implement a policy to create a medal to 
accompany a Department of Defense 
certificate. The commenter was 
informed that the Army does not govern 
the certificate in question, and therefore 
cannot create a medal to accompany the 
certificate. The commenter was also 
advised to submit a written request for 
creation of a new medal to the 
Department of Defense. 
B. Regulatory Flexibility Act 
This rule has been reviewed under the 
Regulatory Flexibility Act, 5 U.S.C. 601- 
612, which requires the preparation of 
a regulatory flexibility analysis for any 
regulation that will have a significant 
economic impact ona substantial — 
number of small entities (i.e., small 
businesses and small governments). The 
Department of the Army has determined 
that this rule will have no significant 
economic impact on small entities. 


578.28 


C. Paperwork Reduction Act 


The Paperwork Reduction Act does 
not apply, because the rule does not 
impose any information collection 
requirements that require the approval 


_ of the Office of Management and Budget 


under 44 U.S.C. 3501, et seq. 


D. Executive Order 12866 


. According to the criteria listed in 
section 3(f) of Executive Order 12866, 
HQ, U.S. Army Human Resources 
Command has determined that the 
proposed ryle is not a significant 
regulatory action. As such, the proposed 
rule is not'subject to Office of 
Management and Budget review under 
section 6(a)(3) of the Executive Order. 


E. Eric Porter, 
Brigadier General, United States Army, 
The Adjutant General. 


List of Subjects in 32 CFR Part 578 


Decorations, Medals, Awards, 
Military personnel. 
= For the reasons stated in the preamble, 
the Department of the Army is revising 
32 CFR part 578 to read as follows: 


PART 578—DECORATIONS, MEDALS, 
RIBBONS, & SIMILAR DEVICES 


General 


Sec. 
578.1: Purpose. 
578.2 Explanation of terms. 
578.3 Display sets of award elements and 
the Medal of Honor. 
578.4 
578.5 
578.6 
578.7 
578.8 
578.9 
578.10 
578.11 
578.12 
578.13 
578.14 
578.15 
578.16 
578.17 
578.18 
578.19 
578.20 
578.21 
578.22 
578.23 
567.24 
578.25 
578.26 
578.27 


U.S. Military decorations. 
Award recommendations. 
Wartime criteria. 

Peacetime criteria. 

General rules. 

Medal of Honor. 
Distinguished Service Cross. 
Distinguished Service Medal. 
Silver Star. 
Legion of Merit. 
Distinguished Flying Cross. 
Soldier’s Medal. 

Bronze Star Medal. 

Purple Heart. 

Meritorious Service Medal. 

Air Medal. 

Army Commendation Medal. 
Army Achievement Medal. 
Prisoner of War Medal. 

National Defense Service Medal. 
Antarctica Service Medal. 
Armed Forces Expeditionary Medal. 
Vietnam Service Medal. 

_ Southwest Asia Service Medal. 
Kosovo Campaign Medal. 
Afghanistan Campaign Medal. 

578.30 Iraq Campaign Medal. 

578.31 Global War on Terrorism 

Expeditionary Medal. 
578.32 Global War on Terrorism Service 
Medal. 

578.33. Korean Defense Service Medal. 

578.34 Armed Forces Service Medal. 

578.35 Humanitarian Service Medal. 


578.29 


578.76 


578.36 Military Outstanding Volunteer 
Service Medal. 

578.37 Army Good Conduct Medal. 

578.38 Army Reserve Components 
Achievement Medal. 

578.39 Army Reserve Components Overseas 
Training Ribbon. 

578.40 Overseas Service Ribbon. 

578.41 - Army Service Ribbon. 

578.42 Noncommissioned Officer 
Professional Development Ribbon. 

578.43 Armed Forces Reserve Medal. 

578.44 Korean Service Medal. 

578.45 Medal of Humane Action. 

578.46 Army of Occupation Medal. 

578.47 World War II Victory Medal. 

578.48 European-African-Middle Eastern 
Campaign Medal. 

578.49 Asiatic-Pacific Campaign Medal. 

578.50 American Campaign Medal. 

578.51 Women’s Army Corps Service 
Medal. 

578.52 American Defense Service Medal. 

578.53 Army of Occupation of Germany 
Medal. - 


578.54 World War I Victory Medal. 


578.55 Service medals and ribbons no 
longer available for issue. 

578.56 United States Unit Awards. 

578.57 Presidential Unit Citation. 

578.58 Valorous Unit Award. 

578.59 Meritorious Unit Commendation. 

578.60 Army Superior Unit Award. : 

578.61 Appurtenances to military 
decorations. 

578:62 Service ribbons. 

578.63 Lapel buttons. 

578.64 Miniature decorations. 

578.65 Supply, service and requisition of 
medals and badges. 

578.66 Original issue, or replacement. 

578.67 Manufacturé, sale and illegal 
possession. 

578.68 Badges and tabs; general. 

578.69 Combat Infantryman Badge. 

578.70 Combat Medical Badge. 

578.71 Combat Action Badge. 

578.72 Expert Infantryman Badge. 

578.73 Expert Field Medical Badge. 

578.74 Parachutist badges. 

578.75 Parachutist Badge-Basic. 

Senior Parachutist Badge. 

Master Parachutist Badge. 

Parachute Rigger Badge. 

Military Free Fall Parachutist Badge. 

Army Aviator Badges. 

Flight Surgeon Badges. 

Diver Badges. 

578.83 Special Operations Diver Badge. 

578.84 Explosive Ordnance Disposal 
Badges. 

578.85 Ordnance Badge- 
Basic. 

578.86. Senior Explosive Ordnance Disposal 
Badge. 

578.87 Master Explosive Ordnance Disposal 
Badge. 

578.88 Pathfinder Badge. 

578.89 Air Assault Badge. 

578.90 Aviation Badges. 

578.91 Aviation Badge-Basic. 

578.92 Sénior Aviation Badge. 

578.93 Master Aviation Badge. 

578.94 Driver and Mechanic Badge. 

578.95 Glider Badge (Rescinded). 

578.96 Nuclear Reactor Operator Badge 
(Rescinded). 


578.77 
578.78 
578.79 
578.80 
578.81 
578.82 


1 
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578.97 Marksmanship Qualification Badge. 

578.98 Ranger Tab. 

578.99 Special Forces Tab. 

578.100 Sapper Tab. 

578.101 Physical Fitness Badge. — 

578.102 U.S. Civilian Marksmanship 
Program. 

578.103 President’s Hundred Tab. 

578.104 — Identification Badges. 

578.105 Presidential Service Badge and 
Certificate. 

578.106 Vice Presidential Service Badge 
and Certificate. 

578.107 Office of the Secretary of Defense 

Identification Badge. 

578.108 Joint Chiefs of Staff Identification 
Badge. | 

578.109 Army Staff Identification Badge. 

578.110 Guard, Tomb of the Unknown 
Soldier Identification Badge. 

578.111 Army ROTC Nurse Cadet Program 
Identification Badge. 

578.112 Drill Sergeant Identification Badge. 

578.113 U.S. Army Recruiter Identification 
Badge. 

578.114 Career Counselor Badge. 

578.115 Army National Guard Recruiting 
and Retention Identification Badges. 

578.116 U.S. Army Reserve Recruiter 
Identification Badge. 

578.117 Foreign and International 
Decorations and Awards to U.S. Army 
Personnel—General. 

578.118 Individual foreign decorations. 

578.119 Foreign unit decorations. 

578.120 Foreign badges. 

578.121 United Nations Service Medal. 

578.122 Inter-American Defense Board 

Medal. 

578.123 Philippine Defense Ribbon. 

578.124 Philippine Liberation Ribbon. 

578.125 Philippine Independence Ribbon. 

578.126 United Nations Medal. 

578.127 North Atlantic Treaty Organization 
(NATO) Medal. 

578.128 Multinational Force and Observers 
Medal. 

578.129 Republic of Vietnam Campaign 
Medal. 

578.130 Kuwait Liberation Medal—Saudi 
Arabia. 

578.131 Kuwait Liberation Medal—Kuwait. 

578.132 Republic of Korea War Service 
Medal. 

578.133 Certificates for decorations. 

578.134 Certificate of Achievement. 

578.135 Certificate of appreciation to 
employers. 

- 578.136 Certificates for badges. 
578.137 Cold War Recognition Certificate. 


Authority: Sec. 3012, Pub. L. 84-1028, 70A 
Stat. 157; 10 U.S.C. 3013. 


§578.1 Purpose. 

The primary purpose of the awards 
program is to provide tangible evidence 
of public recognition for acts of valor 
and for exceptional service or 
achievement. Medals constitute one of 
the principal forms for such evidence; 
in the United States Army, medals are 
of the following categories: 

(a) Military decorations are awarded 
on a restricted individual basis in 
recognition of and as a reward for 


heroic, extraordinary, outstanding, and 
meritorious acts, achievements, and 
services; and such visible evidence of 
recognition is cherished by recipients. 
Decorations are primarily intended to 
recognize acts, achievements, and 
services in time of war. 

(b) The Army Good Conduct Medal is 
awarded in recognition of exemplary 
behavior, efficiency, and fidelity during 
enlisted status in active Federal military 
service. 

(c) Service medals are awarded 
generally in recognition of honorable 
performance of duty during designated 
campaigns or conflicts. Award of 
decorations, and to a lesser degree, 
award of the Army Good Conduct Medal 
and of service medals, provide a potent 
incentive to greater effort, and are 
instrumental in building and 
maintaining morale. 


§578.2 Explanation of terms. 


The following definitions are 
furnished for clarity and uniformity in 
the determination and award of 
decorations: 

(a) Above and beyond the call of duty. 
Exercise of a voluntary course of action, 
the omission of which would not justly 
subject the individual to censure for 
failure in the performance of duty. It 
usually includes the acceptance of 
existing danger or extraordinary 
responsibilities with praiseworthy 
fortitude and exemplary courage. In its 
highest degrees it involves the voluntary 
acceptance of additional danger and risk 
of life. . 

(b) Active Federal military service. 
The term “active Federal military 
service’’ means all periods of active 
duty, Active Guard Reserve (AGR) 
service and, except for service creditable 
for the Armed Forces Reserve Medal, 
excludes periods of active duty for 
training (ADT) and full-time training 
duty (FTTD). Service as:a cadet at the 
United States Military Academy is 
considered to be active duty for the 
purposes of military awards and 
decorations. 

(c) Active Guard Reserve. Army 
National Guard of the U.S. (ARNGUS) 
and U.S. Army Reserve (USAR) 
personnel serving on active duty (AD) 
under 10 U.S.C. and Army National 
Guard personnel serving on full-time 
National Guard duty (FTNGD) under 32 
U.S.C. These personnel are on FTNGD 
or AD (other than training) for 180-days 
or more for the purpose of organizing, 
administering, recruiting, instructing, or 
training the Reserve Components and 
are paid from National Guard Personnel, 
Army or Reserve Personnel Army 
appropriations. 


(d) Area of operation. The foreign 
territory upon which troops have 
actually landed or are present and 
specifically deployed for the direct 
support of the designated military 
operation; adjacent water areas in which 
ships are operating, patrolling, or 
providing direct support of operations; 
and the airspace above and adjacent to 
the area in which operations are being 
conducted. 

(e) Award. Recognition given to 
individuals or units for certain acts or 
services, or badges, accolades, emblems, 
citations, commendations, streamers, 
and silver bands. Also an adjectival 
term used to identify administrative 
functions relating to recognition (for 
example, awards boards, award 
recommendations, and so forth). 

(f) Award precondition. Any 
eligibility criterion not specified by this 
regulation which must be met before 
awarding a decoration. 

(g) Biographical sketch. Identification 
of an individual that includes as a 
minimum: Full name, Social Security 
Number (SSN), date and place of birth, 
marital status, education, and military 
service. 

(h) Bravery. Quality or state showing 
courage; level of conduct which is 
expected of professional Army soldiers. 

fi) Combat heroism. Act or acts of 
heroism by an individual engaged in 
actual conflict with an armed enemy, or 
in military operations which involve 
exposure to personal hazards, due to 
direct enemy action or the imminence of 
such action. 

(j) Combat zone. The region where 
fighting is going on; the forward area of 
the theater of operations where combat 
troops are actively engaged. It extends 
from the frontline to the front of the 
communications zone. 

(k) Decoration. Distinctively designed 
mark of honor denoting heroism or 
meritorious/outstanding service/ 
achievement for individuals and units. 

(1) Direct participation. ‘‘Hands-on” 
activity at the site, or sites, of the 
military act or operation. The individual 
must be physically present at the 
designated location, having contributed 
to and influenced the action. 

(m) Direct support. Services being 
supplied the combat forces in the area 
of operations by ground units, ships, 
and aircraft providing supplies and 
equipment to the forces concerned, 
provided it involves actually entering 
the designated area; and ships and 
aircraft providing fire, patrol, guard, 
reconnaissance, or other military 


support. : 

Distinguished himself or herself. 
by. A person to have distinguished 
himself or herself must, by praiseworthy 
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accomplishment, be set apart from other 
persons in the same or similar - 
circumstances. Determination of this 
distinction requires careful 
consideration of exactly what is or was 
expected as the ordinary, routine, or 
customary behavior and 
accomplishment for individuals of like 
rank and experience for the 
circumstances involved. 

(0) Duty of great responsibility. Duty 
which, by virtue of the position held, 
carries the ultimate responsibility for 
the successful operation of a major 
command, activity, agency, installation, 
or project. The discharge of such duty 
must involve the acceptance and 
fulfillment of the obligation so as to 
greatly benefit the interests of the 
United States. 

(p) Duty of responsibility. Duty, which 
by virtue of the positions held, carries 
a high degree of the responsibility for 
the successful operation of a major 
command, activity, agency, installation, 
or project, or which requires the 
exercise of judgment and decision 
affecting plans, policies, operations, or 
the lives and well being of others. 

(q) Extraordinary heroism. Act or acts 
of heroism or gallantry involving the 
risk of life. Minimum level of valorous 
performance in combat consistent with 
a recommendation for the Distinguished 
Service Cross. 

(r) Foreign Decoration. Any order, 
device, medal, badge, insignia, emblem 
or award, tendered by or received from 
a foreign government. 

(s) Foreign government. Includes any 
unit of a foreign governmental authority, 
including any foreign national, State, 
local and municipal Government; any 
international or multinational 
organization whose membership is 
composed of any unit of foreign 
government described above; and any 
agent or representative of any such unit 
or organization while acting as such. 

(t) Gallantry and intrepidity at the risk 
of life. Fearless spontaneous conduct at 
the certain risk of life, above and 
beyond the call of duty, which clearly 
sets the soldier apart from all other 
comrades. Minimum level of valorous 
performance in combat consistent with 
a recommendation for the Medal of 
Honor. 

(u) Gallantry in action. Spirited and 
conspicuous acts of heroism and 
courage. Minimum level of valorous 
performance in combat consistent with 
a recommendation for the Silver Star. 

(v) Heroism. Extreme courage 
demonstrated in attaining a noble end. 
Varying levels of documented heroic 
actions are necessary to substantiate 
recommendations for the Bronze Star 
Medal with “V,” Air Medal with “V,” 


and the Army Commendation Medal 
with “V.” 

(w) In connection with military 
operations against an armed enemy. 
This phrase covers all military 
operations including combat, support, 
and supply which have a direct bearing 
on the outcome of an engagement or 
engagements against armed opposition. 
To perform duty or to accomplish an act 
of achievement in connection with 
military operations against an armed 
enemy, the individual must have been 
subjected either to personal hazard as a 
result of direct enemy action, or the 
imminence of such action, or must have 
had the conditions under which his 
duty or accomplishment took place 
complicated by enemy action or the 
imminence of enemy action. 

(x) Key individual. A person who is 
occupying a position that is 
indispensable to an organization, 
activity, or project. 

(y) Medal. A term used to— 

(1) Include the three categories of 
awards, namely: Decorations, Army 
Good Conduct Medal, and service 
medals. 

(2) Refer to the distinctive physical 
device of metal and ribbon which 
constitutes the tangible evidence of an 
award. 

(z) Meritorious Achievement. An act 
which is well above the expected 
performance of duty. The act should be 
an exceptional accomplishment with a 
definite beginning and ending date. The 
length of time is not a primary 
consideration; however, speed of 
accomplishment of an important task 
can be a factor in determining the value 
of an act. 

(aa) Meritorious Service. Service 
which is distinguished by a succession 
of outstanding acts of achievement over 
a sustained period of time. Individual 
performance must exceed that expected 
by virtue of grade and experience, based 
on accomplishments during an entire 
tour of duty. 

(bb) Military merit. Demonstrated 
conduct or character deserving of 
recognition. 

(cc) Officer. Except where expressly 
indicated otherwise, the word “‘officer’’ 
means “commissioned or warrant 
officer.” 

(dd) Operation. A military action, or 
the carrying out of a strategic, tactical, 
service, training, or administrative 
military mission; the process of carrying 
on combat including movement, supply, 
attack, defense, and maneuvers needed 
to gain the objectives of any battle or 
campaign. 

(ee) Outstanding or unusually 
meritorious performance. Performance 


of duty determined by the employing 


component to have contributed to an 
unusually significant degree toward the 
furtherance of good relations between 
the United States and the foreign 
government tendering the decoration. — 
This requires that the service be of 
national significance to the foreign 
government and that it be performed 
under exceptionally difficult, 
extraordinary, or hazardous conditions. 
(ff) Peacetime criteria. (1) In a period 
when the United States is not engaged 
in the prosecution of a formal declared 


ar. 

(2) Applied outside a combat zone 
when the United States is engaged in 
military operations against an armed 
enemy, but is not prosecuting a formally 
declared war, except that in the 
communications zone those individuals 
whose duties are in connection with 
military operations against an armed 
enemy may be considered under 
wartime criteria. 

(3) A period in specified areas where 
U.S. troops are engaged in military 
operations involving conflict with an 
opposing foreign force or while serving 
with friendly foreign forces engaged in 
an armed conflict against an opposing 
armed force in which the United States 
is not a belligerent party. 

(gg) Primary next of tis Primary next 
-of kin are, in order of precedence, 
surviving spouse, eldest child, father or 
mother, eldest brother or sister, or eldest 
grandchild. 

(hh) Reserve Components of the 
Army. The Army National Guard of the 
United States and the U.S. Army 
Reserve. 

(ii) U.S. Individual Army decorations. 
U.S. Individual Army decorations are 
the Medal of Honor, Distinguished 
Service Cross, Distinguished Service 
Medal, Silver Star, Legion of Merit, 
Distinguished Flying Cross, Soldier’s 
Medal, Bronze Star Medal, Purple Heart, 
Meritorious Service Medal, Air Medal, 
Army Commendation Medal, and the 
Army Achievement Medal. 

(jj) U.S. unit decorations. U.S. unit 
decorations are the Presidential Unit 
Citation, Valorous Unit Award, 
Meritorious Unit Commendation, and 
Army Superior Unit Award. 

(kk) Valor. Heroism performed under 
combat conditions. 

(11) Wartime criteria. (1) A period of 
formally declared war and for 1 year 
after the cessation of hostilities. 

(2) A period of military operations 
against an armed enemy and for 1 year 
after cessation of hostilities. Only those 
individuals actually in the combat zone 
or those in the communications zone 
whose duties involve direct control or 
support of combat operations are to be 
considered under wartime criteria. 
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(3) A period of national emergency 
declared by the President or by the 
Congress. 


§578.3 Display sets of award elements 
and the Medal of Honor. 

(a) Government agencies. Upon 
approval by the Secretary of the Army, 
samples of military decorations may be 
furnished, without charge, for one 
display at the headquarters of each 
Army and higher field commander, in 
the offices of the chiefs of governmental 
agencies not under military jurisdiction 
where opportunity for the public to 
view the display is assured, and in each 
office of Headquarters, Department of 
the Army (HQDA) with activities that 
include matters pertaining to 
decorations. 

(b) Civilian institutions. Upon 
approval by the Secretary of the Army, 
samples of military decorations may be 
furnished, at cost price, to museums, 


libraries, and to national headquarters of 
historical, numismatic, and military 
societies; and to institutions of such 
public nature as will assure an 
opportunity for the public to view the 
exhibits under circumstances beneficial 
to the Army. All decorations furnished 
to civilian institutions for exhibition 
purposes will be engraved with the 
words, ‘‘For Exhibition Purposes only.” 


(c) Requests. Letter requests for 


‘decorations for exhibit or display will 


be made to Commander, U.S. Army 
Human Resources Command (USA 
HRC), ATTN: AHRC-PDO-PA, 200 
Stovall Street, Alexandria, VA 22332- 
0471. 

(d) Display. Service medals for service 
prior to World War II will not be 
provided for display purposes since 
only minimum essential quantities are 
available for issue to authorized 
recipients. 


TABLE 1 


(e) Purchase of medals. Except for the 
Medal of Honor, all other decorations, 
service medals, and ribbons can be 
purchased from private vendors who 
have been issued a certificate of 
authority by the Institute of Heraldry. A 
list of certified vendors can be obtained 
from HQ, USA HRC (see § 578.3 (c)). 

(f) Display sets of the Medal of Honor. 
Upon written requests, The Adjutant 
General of the Army can approve issue 
of a display Medal of Honor to 
government agencies (defined in 
paragraphs (a) and (b) of this section). 
Adequate security arrangement must be 
provided for the medal so that it will 
not be lost through vandalism or theft. 
Maximum exposure of the medal to the 
public must be ensured, on a free of 
charge basis, under circumstances 
beneficial to the Army. 


§578.4 U.S. Military decorations. 
To whom awarded, see Table 1 below. 


Awarded for: 


Awarded to: 


Decorations listed in 


order of precedence Heroism 


Achievement or Military 


Civilian 


United States 


Foreign 


United States Foreign 


Medal of Honor 

Distinguished Service 
Cross. 

Distinguished Service 
Medal. 

Silver Star 

Legion of Merit 

Distinguished Flying 
Cross. 

Soldier's Medal 

Bronze Star Medal 

Purple Heart 


Noncombat 
Noncombat 


For wounds received 
as the result of hos- 
tile action. 

Meritorious Service 
Medal. 

Air Medal 


Army Commendation 
Medal. 

Army Achievement 
Medal. 


War & Peace .... 
War & Peace .... 


War & Peace .... 
War & Peace‘ .. 


‘War & Peace? .. 
War & Peace? .. 
War & Peace 7,8 
Peace & War? 
War & Peace‘ .. | War & Peace‘ .. 
War & Peace® .. 


Peace & War 6,2 


War & Peace? .. 
War & Peace? .. 


n/a. 
n/a. 


Notes: 


‘The Medal of Honor is awarded only to U.S. military personnel. 
2 Under limited circumstances. Recommendations will be forwarded to HQ, USA HRC for processing. 
3 Awarded with Bronze “V” Device for valor in combat. 
4 Awarded for peacetime when no formal war has been declared but the U.S. is engaged in military operations against an armed enemy. 
5 Awarded to foreign military personnel in one of four degrees. 


6 Not awarded to general officers. 


7 Awarded to military personnel wounded by terrorists or while members of a peacekeeping force. 
8 Approval authority is the Secretary of the Army. 
8 Authorized for award in a combat theater for non-combat meritorious service and achievement. - 


§578.5 Award recommendations. 


(a) It is the responsibility and 
privilege of any individual having 
personal knowledge of an act, 
achievement, or service believed to 
warrant the award of a decoration to 


submit a recommendation for 
consideration. It is usually desirable 
that the intended recipient not be 
informed of a pending recommending or 
given an implied promise of an award 
prior to final-approval and clearance. 


This is especially true when the 
intended recipient is a foreigner. 


(b) The Department of the Army (DA) 
Form 638 (Recommendation for Award) 


" will be used to initiate, process and 


approve award recommendations of all 


WAP ......ssceccescseereeseeeeeee | War'& Peace .... | War & Peace .... | War & Peace .... | War2 ................. | War.? 
| Wal | WAI? | Warr? 
| Noncombat .................. | 
War & Peace® .. | M/a | M/A. 
| - 
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U.S. Army individual decorations, to 

include valor and heroism decorations. 
(c) Narrative description of 

meritorious service or achievement for 


awards of the Meritorious Service Medal - 


(MSM), Army Commendation Medal 
(ARCOM), and Army Achievement 
Medal (AAM) will be limited to bullet 
format in the space allowed on the DA 
Form 638. Bullet format or narratives 
may be used for the Legion of Merit 
(LM). Narratives are required for all 
other awards and will be added as an 
addendum to the recommendation. 
Narrative should be prepared on 8/2 by 
11-inch bond paper and is limited to 
one double-spaced typewritten page 
except for recommendations of the 
Distinguished Service Medal and above. 
Narratives for valor must contain a 
description of the following elements: 
Terrain and weather of the area in 
which the action took place; enemy 
conditions, to include morale, 
proximity, firepower, casualties and 
situation prior to, during and after the 
act; the effect of the act on the enemy; 
the action of comrades in the immediate 
vicinity of the act and the degree of their 
participation in the act; if the act 
occurred in aerial flight, the type and 
position of the aircraft and the 


individual’s crew position; the degree to 
which the act was voluntary; the degree 
to which the act was outstanding and 
exceeded what was normally expected 
of the individual; all unusual 
circumstances; and overall effects or 
results of the act. 

_ (d) Heroism award recommendations 
will contain statements of eyewitnesses, 
preferably in the form of certificates, 
affidavits, or sworn statements; extracts 
from official records; sketches; maps; 
diagrams; photographs; and so forth, 
which support and amplify stated facts 
for the heroism award. 

(e) Recommendations will be 
forwarded through command channels 
to the commander authorized to 
approve or disapprove it. Each 
intermediate commander/supervisor 
will recommend approval or 
disapproval, and cite specific reasons 
whenever disapproval is recommended. 

(f) Except for the provisions of 10 
U.S.C. 1130 outlined in paragraph (g) of 
this section and lost awards, each 
recommendation for an award of a 
military decoration must be entered © 
administratively into military channels 
within 2 years of the act, achievement, 
or service to be honored. Submission 
into military channels is defined as 


TABLE 2 


“signed by the initiating official and 
endorsed by a higher official in the 
chain of command.” 

(g) Pursuant to 10 U.S.C. 1130, a 
Member of Congress can request 
consideration of a proposal for the 
award or presentation of decoration (or 
the upgrading of a decoration), either for 
an individual or unit, that is not 
otherwise authorized to be presented or 
awarded due to limitations established 
by law or policy. Based upon such 
review, the Secretary of the Army shall 
make a determination as to the merits of 
approving the award or presentation of 
the decoration and other determinations 
necessary to comply with congressional 


reporting under 10 U.S.C. 1130. 


§578.6 Wartime criteria. 


Wartime criteria, by whom awarded. 
The Medal of Honor is awarded only by 
the President. Other decorations are 
awarded by the President, the Secretary 
of Defense, and the Secretary of the 
Army. When wartime conditions erupt, 
authority to further delegate decorations 
approval authority will be requested 
from the Secretary of the Army. Initial 
delegation will be requested consistent 
with the award approval authority 
outlined in Table 2 below. 


Delegation of Award Approval—Wartime Criteria 


The primary purpose of this table is to outline the various awards and decorations approval authorities for use during the immediate stages of 
Army combat operations. Once delegated, this authority is reviewed every 30, 60, or 90 days during combat operations to determine if fur- 
ther delegation is expedient and justified. Wartime delegation is withdrawn from approval authorities upon redeployment of the unit. This 
table is not absolute and is subject to change as necessary by the Secretary of the Army. Award approval levels outlined in Table 3 are ap- 


plicable to Table 2. 


Awards 


Approval authority 


May further delegate 


Awarded to 


Medal of Honor 
DSC & all lesser decorations 


President of the United States 

Secretary of the Army or others 
as designated by the Secretary 
of the Army. 


U.S. military personnel. 


a. U.S. Army Active and Reserve 


Component personnel. 

b. U.S. Navy, Marine Corps, Air 
Force, and Coast Guard per- 
sonnel! with concurrence -of the 
appropriate Service Secretary. 


DSC, SS, LM, DFC and SM 


CG of a U.S. Army Force (Serving 
in the rank of General) (See 
note 1). 


Senior Army Commander and 
commanders of a_ separate 
force serving in the rank of LTG 
(see note 1). 


CG of any separate unit and Hos- 
pital commanders _ receiving 
casualties. 


MG and BG commanders (BG 
must be serving in MG posi- 
tion), commanders of separate 
units, may award the BSM, AM, 
and ARCOM (See note 2). 


MG and BG (serving in MG posi- 
tions) commanders of separate 
units, may award the BSM, AM 
and ARCOM (see note 2). 


To any field grade commander 
who has orders issuing author- 
ity. 


U.S. Army personnel and mem- 
bers of the other armed serv- 
ices and members of the armed 
forces of forces of friendly for- 
eign nations in the ranks com- 
parable to the grade of O-6 
(COL) or lower provided con- 
‘currence is obtained from that 
Service or foreign government. 

U.S. Army personnel and mem- 
bers of the armed forces of | 
friendly foreign nations in the 
ranks comparable to the grade 
of 0-6 (COL) and below, pro- 
vided concurrence is obtained 
from that Service or foreign 
government. 

Member of the Army and member 
of other Services provided con- 
currence is obtained from that 
Service. 
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TABLE 2—Continued 


Delegation of Award Approval—Wartime Criteria 
The primary purpose of this table is to outline the various awards and decorations approval authorities for use during the immediate stages of 
Army combat operations. Once delegated, this authority is reviewed every 30, 60, or 90 days during combat operations to determine if_fur- 
ther delegation is expedient and justified. Wartime delegation is withdrawn from approval authorities upon redeployment of the unit. This 


table is not absolute and is subject to change as necessary by the Secretary of the Army. Award approval levels outlined in Table 3 are ap- 
plicable to Table 2. 


Awards Approval authority May further delegate _Awarded to 


PUG; MUG: As provided in §578-57; §578— | Not further delegated .................... U.S. units and foreign allied units 
_ 58 and §578-59. . (see §578-57; §578-58; and 
§ 578-59. 
Campaign Participation Credit ....... Senior Army Commander serving | Not further delegated .................... Only to eligible U.S. Army units 
in the rank of LTG or higher. and RC units called to active - 
duty. 
Assault landing Credit ..............0 Senior Army Commander serving | Not further delegated .................... Only to eligible U.S. Army units 
4a the rank of LTG or higher. : and RC units called to Active 
duty. (DA General Orders 
Issued) 
Combat Badges Commanding General of any sep- | To any field grade commander | See §578.69, §578.70, § 578.71, 
arate unit. who has orders issuing author- § 578.72, §578-74, §578-79, 


ity. § 578-84 and § 578-99 for spe- 

Cific elgibility requirements for 
combat requirements for com- 
bat badges. See also Table 9 
on who may be awarded these 
badges. 


Notes: 
1. The senior Army commander (SAC) upon arrival in the theater of operations, or as soon thereafter as practical, will submit a request to 
CFR, USA HRC (see § 578.3(c)), requesting this delegation be activated. 
2. ‘Authority to approve award of the ARCOM under wartime criteria may be delegated to Colonel level commanders. 


§578.7 Peacetime criteria. by the President, the Secretary of authority to award decorations is 
Peacetime criteria, by whom awarded. Defense, and the Secretary ofthe Army. automatically delegated as shown in 
Awards for peacetime service are made When peacetime criteria apply, Table 3 below. 


TABLE 3 


Delegation of award approving authority-peacetime criteria 


Commanders and principal HQDA 


agency officials May award To 


4 


Chief of Staff, U.S. Army ...2.....0... DSM and all less decorations ....... All U.S. Army personnel and personel of other Services (see note 
2). 
General ‘ LM, MSM, ARCOM, and AAM ...... 1. U.S. Army personnel. 
2. U.S. Navy, Marine Corps, and Air Force Personnel below brigadier 
general attached to their organizations (see note 2). 


Lieutenant General ..............::cccee LM : lish 1. U.S. Army personnel upon retirement or for posthumous awards 
only (except general grade officers). 
MSM, ARCOM, and AAN .............. 2. U.S. Army personnel assigned and attached for duty to their com- 


mand or agency. 
3. U.S. Navy, Marine Corps, and Air Force Personnel below brigadier 
; general attached to their organizations (see note 2): 
Major General LM (see note 1) 1. U.S. Army personnel assigned and attached for duty to their com- 


mand or agency. 
MSM, ARCOM, and AANM .............. 2. U.S. Navy, Marine Corps, and Air Force Personnel below brigadier 
: general attached to their organizations (see note 2). 
Brigadier General MSM, ARCOM, and AANM .............. 1. U.S. Army personnel assigned and attached fer duty to their com- 


mand or agency. 
s 2. U.S. Navy, Marine Corps, and Air Force Porepneel below brigadier 
- : : genera! attached to their organizations (see note 2). 
Colonel ARCOM, AAM 1. U.S. Army personnel assigned and attached for duty to their com- 
mand or agency. 
2. U.S. Navy, Marine Corps, and Air Force Personnel below brigadier 
general attached to their organizations (see note 2). 
Lieutenant Colonel ...............ccecee AAM 1. U.S. Army personnel assigned and attached for duty to their com- 
mand. 
2. U.S. Navy, Marine Corps, and Air Force Personnel below: brigadier 
genera! attached to their organizations (see note 2). 
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TABLE 3—Continued 


Project Managers Program Man- 
agers, Product Managers, and Pro- 
gram Executive Officers 


May award 


Delegation of award approving authority-peacetime criteria 


Major Generals and civilian equiva- 
lent Senior Executive Service 
(SES). 

Brigadier Generals and _ civilian 
equivalent SES. 

Colonels and civilian equivalent 
General Schedule (GS) 15. 

AAM 


MSM, ARCOM and AAM 


MSM, ARCOM and AAM 
ARCOM and AAM .. 


Service members assigned to their projects (see note 2). 


Service members assigned to their projects (see note 2). 
Service members assigned to their projects (see note 2). 


Service members assigned to their projects (see note 2). 


Notes 


i. Major Army commanders and officials of principal HQDA agencies in the grade of Major General-nave authority to approve awards of the 
- = of Merit, to retiring and deceased persons, other than general officers, assigned to their commands or agencies. 
. See paragraph 1-36, AR 600-8-22 for instructions on awarding Army decorations to members of the other U.S. Services. 


§578.8 General rules. 


(a) Awards for civilian service. 
Awards for DA civilians are governed by 
Army Regulation (AR) 672-20, Incentive 
Awards. AR 672-20 provides 
implementing instructions for incentive 
awards, honorary awards and devices, 
awards from nonfederal organizations, 
and medals for public service. 

(b) Posthumous awards. Awards may 
be made following the death of the 
person being honored in the same 
manner as they are made for a living 
person except that the orders and 
citation will indicate that the award is 
being made posthumously. The .- 
engraved medal and certificate will not 
contain the word posthumous. Orders 
announcing the award, together with the 

certificate, medal, citation and related 
documents will be forwarded to the 
appropriate commander for 


presentation. Eligible classes of next of 


kin are listed in the order of their 
precedence in § 578.2 (gg). 

(c) Interim awards and awards of a 
lesser decoration. (1) To ensure that a 
deserving act, achievement, or service 
receives recognition, the appropriate 
authority may promptly award a 
suitable lesser military decoration 
pending final action on a. 
recommendation for a higher award, 
except for retiring U.S. Army general 
officers. When a higher award is 
approved, the approving authority will 
revoke the interim award in the same 
orders published for the higher award. 
The decoration will be returned by the 
recipient, unless the higher award is 
approved posthumously, in which case 
the next of kin will be permitted to 
retain both awards. 

(2) The authority taking final action 
may award the decoration 
recommended, award a lesser 
decoration (or consider the interim 
award as adequate recognition), or in 


the absence of an interim award, 
disapprove award of any decoration. 

(d) Duplication of awards. (1) Only 
one decoration will be awarded to an 
individual or ynit for the same act, 
achievement, or period of meritorious 
service. 

(2) The award of a decoration in 
recognition of a single act of heroism or 
meritorious achievement does not 
preclude an award for meritorious 
service at the termination of an 
assignment. Recommendations for 
award of a decoration for meritorious 
service will not refer to acts of heroism 
or meritorious achievements, which - 
have been previously recognized by 
award or decoration. 

(3) Continuation of the same or 
similar type service already recognized 
by an award for meritorious service or 
achievement will not be the basis for a 
second award. If appropriate, an award 
may be made to include the extended 
period of service by superseding the 
earlier award, or the award previously 


- made be amended to incorporate the 


extended period of service. 

(e) Conversion of awards. Awards of 
certain decorations (Silver Star, Bronze 
Star Medal, Purple Heart, and Army 
Commendation Medal) on the basis of 
existing letters, certificates, and/or 
orders, as hereinafter authorized will be 
made only upon letter application of the 
individuals concerned to the National 
Personnel Records Center (NPRC), 9700 
Page Avenue, St. Louis, MO 63132-5100 


-(Soldiers who retired or were 


discharged on or after October 1, 2002 
should send their requests to the 
Commander, U.S. Army Human 
Resources Command, St. Louis, ATTN: 
AHRC-CC-B, 1 Reserve Way, St. Louis, 
MO 63132-5200). 

(f) Character of service. No decoration 
shall be awarded or presented to any 
individual whose entire service . 
subsequent to the time of the 


distinguished act, achievement, or 
service shall not have been honorable. 
The Act of July 9, 1918 (40 Stat. 871) as 
amended (10 U.S.C. 1409); the Act of 
July 2, 1926 (44 Stat. 789), as amended 
(10 U.S.C. 1429). 

(g) Time limitations. (1) Except for the . 
provisions of 10 U.S.C. 1130 and lost 
awards addressed below, each 
recommendation for an award of a 
military decoration must be entered 


- administratively into military channels 


within 2 years of the act, achievement, 
or service to be honored. Submission 
into military channels is defined as 
“signed by the initiating official and 
endorsed by a higher official in the 
chain of command.” Sah 

(2) Pursuant to 10 U.S.C. 1130, a 
Member of Congress can request 
consideration of a proposal for the 
award or presentation of decoration (or 
the upgrading of a decoration), either for 
an individual or unit, that is not 
otherwise authorized to be presented or 
awarded due to limitations established 
by law or policy. Based upon such 
review, the Secretary of the Army shall 
make a determination as to the merits of 
approving the award or presentation of 
the decoration and other determinations 
necessary to comply with congressional’ 
reporting under 10.U.S.C. 1130. 

(3) To be fully effective, an award 
must be timely. Undue delay in 
submitting a recommendation may 
preclude its consideration. It is highly 
desirable that a recommendation he 
placed in military channels and acted 
upon as quickly as possible. If 
circumstances preclude submission of a 
completely documented 
recommendation, it is best to submit it 
as soon as possible and note that . 
additional data will be submitted later. 
However, to ensure prompt recognition, 
interim awards should be considered 
and are encouraged as addressed above. 
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(4) No military decoration, except the 
Purple Heart and exceptions for 
decorations approved under 10 U.S.C. 
1130, will be awarded more than 3 years 
after the act or period of service to be 
honored. 

(5) These time limitations do not 
apply to retroactive and conversion 
awards made in confirmation of 
recognition of previously issued orders, 
letters, or certificates or in exchange of 
decorations hereinafter authorized. 

(6) In cases where it can be 
conclusively proven that formal 
submission of a recommendation for 
award was not made within the time 
limitations indicated above, because 

_ either the person recommending or the 
_person being recommended was in a 
prisoner of war (POW), missing in 
action (MIA) or in a medically 
incapacitated status, award of the Silver 
Star or lesser decorations may be 
approved without regard to elapsed time 
since the act, achievement, or service 
occurred, that is to be honored. 

(7) If the Secretary of the Army 
determines that a statement setting forth 
the distinguished act, achievement, or 
service, and a recommendation for 
official recomimendation recognition . 
was made and supported by sufficient 
evidence within 2 years after the 
distinguished service, and that no award 
was made because the statement was 
lost, or through inadvertence the 
recommendation was not acted upon; he 
or she may, within 2 years after the date 
of the determination, award any 

appropriate military decoration. In each 
case, the following will be provided: 

(i) Conclusive evidence of the formal 
submission of the recommendation into 
military channels. 

(ii) Conclusive evidence of the loss of 
the recommendation or the failure to act 
on the recommendation through 
inadvertence. 

(iii) A copy of the original 
recommendation, or its substantive 
equivalent. As a minimum, the 
recommendation should be 
accompanied by statements, certificates, 
or affidavits corroborating the events or 
services involved. It is emphasized that 
the proponent must provide 
Commander, USA HRC (see § 578.3(c)), 
with adequate information for 
Secretarial evaluation of the deed or 
service to determine if an award is to be 

‘made. The person signing a 
reconstructed award recommendation 
must be identified clearly in terms of his 
or her official relationship tothe 
intended recipient at the time of the act 
or during the period of service to be 


recognized. 
(hy U.S. awards to foreign military 
personnel. (1) It is the Department of 


Defense (DOD) policy to recognize 
individual acts of heroism, 
extraordinary achievement or 
meritorious achievement on the part of 
service members of friendly foreign 
nations when such acts have been of 
significant benefit to the United States 
or materially contributed to the 
successful prosecution of a military 
campaign by Armed Forces of the 
United States. Such acts or achievement 
shall be recognized through the award 
of an individual U.S. decoration. 

(2) U.S. campaign and service medals 
shall not be awarded to members of 
foreign military establishments. 

(3) Foreign military personnel.in 
ranks comparable to the grade of 0-6 
and below, at the time the act was 
performed and at the time the 
decoration is presented, may be 
awarded the following decorations: 
Silver Star; Distinguished Flying Cross; 
Bronze Star Medal; or the Air Medal for 
valorous acts in actual combat in direct 
support of military operation; the 
Soldier’s Medal, for heroic acts in direct 
support of operations, but not involving 
actual combat; and the Legion of Merit 
(see § 578.13 for the Legion of Merit to 
foreign military personnel). 

(i) Announcement of awards. (1) 
Decorations and the Army Good 
Conduct Medal. 

(i) Awards made by the President, the 
Secretary of Defense, and the Secretary 
of the Army will be announced in DA 
General Orders (DAGO). 

(ii) Awards of decorations and the 
Army Good Conduct Medal made by 
principal HQDA officials will be 
announced in permanent orders. 

(iii) Awards of decorations and the 
Army Good Conduct Medal made 
according to delegated authority will be 
announced in permanent orders by the 
commanders authorized to make the 
awards. 

(2) Service medals and service 


- ribbons. Service medals and service 
ribbons are administratively awarded to . 


individuals who meet the qualifying 
criteria. Orders are not required. 
(3).Badges. Permanent awards of 


- badges, except basic marksmanship 


qualification badges, identification 
badges, and the Physical Fitness Badge 
will be announced in permanent orders 
by commanders authorized to make the 
award or permanent orders of HQDA. 

(j) Engraving of awards. The grade, 
name, and organization of the awardee 
are engraved on the reverse of the Medal 
of Honor. The name only of the awardee 
is engraved on the reverse side of every 
other decoration, the POW Medal and 
the Army Good Conduct Medal. 


Normally engraving will be 


accomplished prior to presentation. 


When this is impracticable, the awardee - 
will be informed that he or she may 
mail the decoration or Army Good 
Conduct Medal to the Commander, U.S. 
Army TACOM, Clothing and Heraldry 
Product Support Integration Directorate 
(PSID), P.O. Box 57997, Philadelphia, 
PA 19111-7997, for engraving at 
Government expense. 

(k) Presentation of decorations. (1) 
The Medal of Honor is usually 
presented to living awardees by the 
President of the United States at the 
White House. Posthumous presentation 
to the next of kin normally is made in © 


'- Washington, DC by the President or his 


or her personal representative. 

(2) Other U.S. military decorations 
will be presented with an appropriate 
air of formality and with fitting 
ceremony. 

(3) Foreign decorations will not be 
presented by members of the U.S. Army 
to designated recipients whether 
awardees or next of kin. 

(4) Conversion awards, service 
medals, and service ribbons usually are 
not presented with formal ceremony. 
However, such presentation may be 
made at the discretion of the local 


_ commander. 


(5) Whenever practical, badges will be 
presented to military personnel in a 
formal ceremony as provided in Field 
Manual (FM) 3—21.5. Presentations 
should be made as promptly as practical _ 
following announcement of awards, and 
when possible, in the presence of the 
troops with whom the recipients were — 
serving at the time of the qualification. 

(6) Presentation of the Army Good 
Conduct Medal to military personnel 
may be made at troop formations. (See 
FM 3-21.5.) Ceremonies will not be 
conducted to present the Army Good 
Conduct Medal to former military 
personnel or next of kin. 

(7) The Army Lapel Button will be 
formally presented at troop formations 
or other suitable ceremonies. The U.S. 
Army Retired Lapel Button will be 
presented at an appropriate ceremony 
prior to their departure for retirement. 
These buttons may be presented to a 
separating soldier at the same time as 


the Army Good Conduct Medal and any 


other approved decoration. 

(1) Act of presentation. In the act of 
presentation, a decoration may be 
pinned on the clothing of the awardee 
whether in uniform or civilian clothing 
or on the next-of-kin in the case of a 
presentation following the recipient’s 
death; however, this will not be 
construed as authority to wear the 
decoration for any person other than the 
individual honored. As an alternative to 
pinning the decoration, especially on 
next-of-kin, it may be handed to the 
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recipient in an opened decoration 
container. 


§578.9 Medal of Honor. 

(a) Criteria. The Medal of Honor (10 
U.S.C. 3741) was established by Joint 
Resolution of Congress, July 12, 1962 
(amended by Act of July 9, 1918 and Act 
of July 25, 1963) is awarded by the 
President in the name of Congress to a 
person who, while a member of the 
Army, distinguished himself or herself 
conspicuously by gallantry and 
intrepidity at the risk of his life above 
and beyond the call of duty while 
engaged in an action against an enemy 
of the United States; while engaged in 
military operations involving conflict - 
with an opposing foreign force; or while 
serving with friendly foreign forces 
engaged in an armed conflict against an 
opposing armed force in which the 
United States is not a belligerent party. 
The deed performed must have been 
one of personal bravery or self-sacrifice 
so conspicuous as to clearly distinguish 
the individual above his comrades and 
must have involved risk of life. 
Incontestable proof of the performance 
of the service will be exacted and each 
recommendation for the award of this 
decoration will be considered on the 
standard of extraordinary merit. 
Eligibility is limited to members of the 
Army of the United States in active 


__ Federal military service. 


(b) Description. A gold-finished 
bronze star, one point down, 1%6 
~ inches in diameter with rays 
terminating in trefoils, surrounded by a 
laurel wreath in green enamel, 
suspended by two links from a bar 
bearing the inscription “Valor” and 
surmounted by an eagle grasping laurel 
leaves in one claw and arrows in the 
other. In the center of the star is the 
head of Minerva surrounded by the - 
inscription ‘“‘United States of America.”’ 
Each ray of the star bears an oak leaf im 
green enamel. On the reverse of the bar 
. are stamped the words ‘“‘The Congress 
To.” The medal is suspended by a hook 
to a ring fastened behind the eagle. The 
hook is attached to a light-blue moired 
silk neckband, 1°16 inches in width and 
21% inches in length, behind a square 
pad in the center made of the ribbon 
with the corners turned in. On the 
ribbon bar are 13 white stars arranged in 
the form of a triple chevron, consisting 
of two chevrons of 5 stars and one 
chevron of 3 stars. A hexagonal rosette 
of light-blue ribbon 1/2 inch 
circumscribing diameter, with a fan- 
shaped ribbon insert showing white 
stars, is included for wear on civilian 
clothing. 

(c) Medal of Honor Roll. The Medal of 
Honor Roll was established by Act of 


Congress, April 27, 1916, as amended by 
38 U.S.C. 1562. It provides that each 
Medal of Honor awardee may have his 


’ or her name entered on the Medal of 


Honor Roll. Each person whose name is 
placed on the Medal of Honor Roll is 
certified to the Veterans Administration 
as being entitled to receive a special 


*pension of $1000 per month for life, if 


the person desires. Payment will be 
made by the Veterans Administration 
beginning as of the date of application | 
thereof (38 U.S.C. 1562). The payment 
of this special pension is in addition to, 
and does not deprive the pensioner of 


‘any other pension, benefit, right, or 


privilege to which he or she is or may ~ 
thereafter be entitled. The awardee will 
submit a DD Form 1369 (Application for 
Enrollment on the Medal of Honor Roll 
and for the Pension Authorized by the 
Act of Congress) to have his or her name 
placed on the Medal of Honor Roll and 
to receive the special pension. The 
application will bear the full personal 
signature of the awardee, or in cases 
where the awardee cannot sign due to 
disability or incapacity, the signature of 
the awardee’s legally designated 
representative, and be forwarded to 
Commander, USA HRC (see § 578.3(c)). 
Applicant will receive a DD Form 
1370A (Certificate of Enrollment on the 
Medal of Honor Roll). 

(d) Additional benefits. (1) 
Supplemental uniform allowance. 
Enlisted recipients of the Medal of 
Honor are entitled to a supplemental 
uniform allowance. (See AR 700-84.) 

(2) Air transportation for Medal of 
Honor awardees. (See DOD Regulation 
4515.13-R.) 

(3) Commissary privileges for Medal 
of Honor recipients and their eligible 
family members. (See AR 600-8-14.) 

(4) Identification cards for Medal of 
Honor recipients and their eligible 
family members. (See AR 600-8-14.) 

(5) Admission to U.S. Service 
Academies. Children of Medal of Honor 
awardees, otherwise qualified, are not 
subject to quota requirements for 
admission to any of the U.S. Service 
Academies. (See U.S. Service 
Academies annual catalogs.) 

(6) Exchange privileges for Medal of 
Honor recipients and their eligible 
family members. (See AR 600-8-14.) 

(7) Burial honors for Medal of Honor 
recipients are identical to those who 
become deceased while on active duty. 
(See AR 600-8-1 and AR 600-25.) 


§578.10 Distinguished Service Cross. 

(a) Criteria. The Distinguished Service 
Cross was established by Act of 
Congress July 9, 1918 (amended by Act 
of July 25, 1963), 10 U.S.C. 3742. It is 
awarded to a person who, while serving 


in any capacity with the Army, 
distinguishes himself or herself by 
extraordinary heroism not justifying the 
award of a Medal of Honor while 
engaged in an action against an enemy 
of the United States; while engaged in 
military operations involving conflict 


_ with an opposing force, or while serving 
_ with friendly foreign forces engaged in 


an armed conflict against an opposing» 
Armed Force in which the United States 
is not a belligerent party. The act or acts 
of heroisnf must have been so notable 
and have involved risk of life so 
extraordinary as to set the individual 
apart from his comrades. 

(b) Description. A cross of bronze 2 
inches in height and 11%6 inches in 
width with an eagle on the center and 
a scroll below the eagle bearing the 
inscription “For Valor.” On the reverse, 
the center of the cross is circled by a 


wreath. The cross is suspended by afing . 


from moired silk ribbon, 1% inches in 
length and 1% inches in width, 
composed of a band of red (1-inch), 
white (16-inch), blue (1-inch), white 
(*Ae-inch), and red (*/-inch). (Sec. 3742, 
70A Stat. 215; 10 U.S.C. 3742) 


§578.11 Distinguished Service Medal. 

(a) Criteria. (1) The Distinguished 
Service Medal was established by Act of 
Congress on July 9, 1918 (10 U.S.C. 
3743). It is awarded to any person who, 
while serving in any capacity with the 


‘U.S. Army, has distinguished himself or 


herself by exceptionally meritorious 
service to the Government in a duty of 
great responsibility. The performance 
must be such as to merit recognition for 
service which is clearly exceptional. . 
Exceptional performance of normal duty 
will not alone justify an award of this 
decoration. 

(2) For service not related to actual 
war the term ‘‘duty of great 
responsibility” applies to a narrower 
range of positions than in time of war . 
and requires evidence of conspicuously 
significant achievement. However, 
justification of the award may accrue by 
virtue of exceptionally meritorious 


service in a succession of high positions 


of great importance. 

6) Awards may be made to persons 
other than members of the Armed 
Forces of the United States for wartime 
services only, and then only under 
exceptional circumstances with the 
express approval of the President, in 
each case. : : 

(b) Description. The coat of arms of 
the United States in bronze surrounded 
by a circle of dark-blue enamel 11/2 
inches in diameter, bearing the 
inscription “For Distinguished Service 
MCMXVIII.” On the reverse, a blank 
scroll upon a trophy of flags and ~ 
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weapons. The medal is suspended by a 
bar from a moired silk ribbon, 1% 
inches in length and 1% inches in 
width, composed of a bank of scarlet 
(°-inch), a stripe of dark-blue (“6- 
inch), a band of white (°%-inch), a stripe 
of dark-blue (*/6-inch), and a band of 
scarlet (56-inch). (Sec. 3743, 70A Stat. 
216; 10 U.S.C. 3743). : 


- §578.12 Silver Star. 

(a) Criteria. The Silver Star was 
established by Act of Congress July 9, 
1918 (amended by Act of July 25, 1963, 
10 U.S.C. 3746). It is awarded to a 
person who, while:serving in any 
capacity with the U.S. Army, is cited for 
gallantry in action against an enemy of 
the United States while engaged in 
military operations involving conflict 
with an opposing foreign force, or while 
serving with friendly foreign forces 


engaged in an armed conflict against an _ 


opposing armed force in which the 
United States is not a belligerent party. 
The required gallantry, while of lesser 
degree than that required for the 
Distinguished Service Cross, must 
nevertheless have been performed with 
marked distinction. It is also awarded 
upon letter application to Commander, 
USA HRC (see § 578.3(c)), to those 
individuals who, while serving in any 
capacity with the U.S. Army, received a 
citation for gallantry in action in World 
War I published in orders issued by a 
headquarters commanded by a general 
officer. 

(b) Description. A bronze star 11/2 
inches in circumscribing diameter. In 
the center thereof is a 96-inch diameter 
raised silver star, the center lines of all 
rays of both stars coinciding. The 
reverse has the inscription ‘‘For 
Gallantry in Action.” The star is 
suspended by a rectangular-shaped 
metal loop with corners rounded from a 
moired silk ribbon 1% inches in length 
and 1% inches in width, composed of 
stripes of blue (*/s2-inch), white (%64- 
inch), blue (72-inch), white (7/s2-inch), 
red (7/s2-inch), white (72-inch), blue 
(72-inch), white (94-inch), and blue 
(42-inch). (Sec. 3746, 70A Stat..216; 10 
U.S.C. 3746) 


§578.13 Legion of Merit. 

The Legion of Merit was established 
by Act of Congress July 20, 1942 (10 
U.S.C. 1121). It is awarded to any 
member of the Armed Forces of the 
United States or of a friendly foreign 
nation who has distinguished himself or 
herself by exceptionally meritorious 
conduct in the performance of 
outstanding services.and achievement. 

‘(a) Criteria for members of Armed 
Forces of the United States. The 
performance must have been such as to 


merit recognition of key individuals for (3) Officer: A five-pointed American 
service rendered in a clearly exceptional white star of heraldic form bordered in 
manner. Performance of duties normal _ purplish-red enamel 17%-inches 
to the grade, branch, specialty, or circumscribing diameter with 13 white 
assignment, and experience of an stars on a blue field emerging from a 
individual is not an adequate basis for circle of clouds; backing the star, a 
this award. laurel wreath with modeled, crossed 

(b) For service not related to actual arrows pointing outward between each . 
war, the term “key individuals” applies arm of the star and the wreath, and an 
to a narrower range of positions than in all-bronze device of the same design as 
time of war and requires evidence of the pendant *%s inch in diameter on the 
significant achievement. In peacetime, center of the suspension ribbon. On the 
service should be in the nature of a reverse is a disk surrounded by the 
special requirement or of an extremely | words “Annuit Coeptis” and 
difficult duty performed in an “MDCCLXXXII,” and on the scroll are 
unprecedented and clearly exceptional the words “United States of America.” 
manner. However, justification of the The pendant is suspended by a moired 
award may accrue by virtue of silk ribbon 1% inches in length and 1% 
exceptionally meritorious service in a inches in width, composed of a bank of 
succession of important positions. purplish-red (1*/-inches) with edges of 

(c) Awards will be made without white (46-inch). Pon 
reference to degree. (4) Legionnaire: Same as prescribed in 

(d) Criteria for members of the Armed paragraph (e)(3) of this section, except 
Forces of foreign nations. The LM in the the all-bronze device is not worn on the 
degrees described below, may be ribbon. (Sec. 1121, 70A Stat. 88; 10 
awarded to foreign military personnel U.S.C. 1121, E.O. 9260, October 29, 

are ‘ 1942, 7 FR 8819, 3 CFR, 1943 Cum. 

who distinguish themselves by 
“exceptional meritorious conduct in upp-) . 
performance of outstanding service” to —_ § 578.14 Distinguished Flying Cross. 
the United States in accordance with (a) Criteria. The Distinguished Flying 
Executive Order (E.O.) 9260. Cross was established by Act of 

(e) The LM awarded to members of Congress July 2, 1926, {10 U.S.C. 3749). 
the Armed Forces of foreign nations is It is awarded to any person who, while 
awarded in the following degrees: serving in any capacity with the Army 

(1) Chief Commander: A domed five- _ of the United States, distinguished 
pointed American white star plaque of himself or herself by heroism or 
heraldic form bordered in purplish-red _ extraordinary achievement while 
enamel 21°16 inches circumscribing participating in aerial flight. The 
diameter with 13 white stars onablue _ performance of the act of heroism must 
field emerging from a circle of clouds; _ be evidenced by voluntary action above 
backing the star, a laurel wreath with and beyond the call of duty. The 
pierced, crossed arrows pointing extraordinary achievement must have 
outward between each arm of the star resulted in an accomplishment so 
and the wreath. The reverse is engraved _ exceptional and outstanding as to 
with the words “United States of clearly set the individual apart from his 
America.” comrades, or from other persons in 

(2) Commander: A five-pointed similar circumstances. Awards will be 
American white star of heraldic form made only to recognize single acts of 
bordered in purplish-red enamel 21/4- heroism or extraordinary achievement 
inches circumscribing diameter with 13 _ and will not be made in recognition of 
white stars on a blue field emerging sustained operational activities against 
from a circle of clouds; backing the star, an armed enemy. 
a laurel wreath with pierced, crossed (b) Description. On a bronze 11-inch 
arrows pointing outward between each _ - cross pattee, a four-bladed propeller 
arm of the star and the wreath. A bronze 116 inches across the blades; in the 
wreath connects an oval suspension ring reentrant angles, rays forming a 1-inch 
to a neck ribbon. The reverse of the five- square. The cross is suspended by a 
pointed star is enameled in white plain, straight link from a moired silk 
bordered in purplish-red enamel; inthe ribbon 1% inches in length and 1% 
center is a disk surrounded by the inches in width, composed of stripes of 
words “‘Annuit Coeptis” and blue (74-inch), white (%a-inch), blue 
“MDCCLXXXII,”. and on the scroll are (2142-inch), white (°4-inch), red (32- 
the words “United States of America.” inch), white (94-inch), blue (*'/s2-inch), 
The moired silk neck ribbon is 2114 white (%4-inch), and blue (74-inch). 
inches in length and 1™e6 inches in (Sec. 3749, 70A Stat. 217; 10 U.S.C. 
width composed of a bank of purplish- 3749, E.O. 4601, March 1, 1927, as 
red (11%6-inches) with edges of white amended by E.O. 7786, January 8, 1938, 
(*A6-inch). 3 FR 39.) 
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§578.15 Soldier’s Medal. 

(a) Criteria. The Soldier’s Medal was 
established by Act of Congress July 2, 
1926 (10 U.S.C. 3750). It is awarded to 
any person of the Armed Forces of the 
United States or of a friendly foreign 
nation who, while serving in any 
capacity with the Army of the United 
States, including Reserve Component 
soldiers not serving in a duty status, as 
_ defined in 10 U.S.C. 101(d), at the time 
of the heroic act, who distinguished 
himself or herself by heroism not 
involving actual conflict with an enemy. 
The same degree of heroism is required 
as that for an award of the Distinguished 
Flying Cross. The performance must 
have involved personal hazard or 
danger and the voluntary risk of life 
under conditions not involving conflict 
with an armed enemy. Awards will not 
be made solely on the basis of having 
saved a life. 

(b) Description. On a 1%-inch bronze 
octagon, an eagle displayed, standing on 
a fasces, between two groups of stars of 
six and seven, above the group of six a 
spray of leaves. On the reverse is a 
shield paly of 13 pieces on the chief, the 
letters ‘“U.S.”’ supported by sprays of 
laurel and oak, around the upper edge 
the inscription ‘‘Soldier’s Medal,”’ and 
across the face the words ‘‘For Valor.” 
The medal is suspended by a 
rectangular-shaped metal loop with 
corners rounded from a moired silk 
ribbon 1% inches in length and 1% 
inches in width, composed of two 
outside stripes of blue (*-inch), the 
center containing 13 white and red 
stripes of equal width (7 white and 6 
red). (Sec. 3750, 70A Stat. 217; 10 U.S.C. 
3750.) 


§578.16 Bronze Star Medal. 

(a) Criteria. The Bronze Star Medal 
was established by Executive Order 
9419, February 4, 1944 (superseded by 
E.O. 11046, August 24, 1962 and 
amended by 10 U.S.C. 1133). It is 
awarded to any person who, while 
serving in any capacity in or with the 
Army of the United States after 
December 7, 1941, distinguished 
himself or herself by heroic or 
meritorious achievement or service, not 
involving participation in aerial flight, 
in connection with military operations 
against an armed enemy; or while 
engaged in military operations involving 
conflict with an opposing armed force 
in which the United States is not a 
belligerent party. Per 10 U.S.C. 1133, 
award of the Bronze Star Medal is 
limited to members of the Armed Forces 
of the United States who receive 
imminent danger pay. 

(1) Heroism. Awards may be made for 
acts of heroism, performed under 


circumstances described above, which 
are of lesser degree than required for the 
award of the Silver Star. 

(2) Meritorious achievement and 
service. Awards may be made to 
recognize single acts of merit and 
meritorious service. The lesser degree 
than that required for the award of the 
LM, must nevertheless have been 
meritorious and accomplished with 
distinction. 

(3) Awards may be made, by letter 
application to NPRC, 9700 Page Avenue, 
St. Louis, MO 63132-5100 (Soldiers 
who retired or were discharged after 
October 1, 2002 should send their 
requests to the Commander, U.S. Army 
Human Resources Command, St. Louis, 
ATTN: AHRC-CC-B, 1 Reserve Way, St. 
Louis, MO 63132-5200), enclosing 
documentary evidence, if possible, to 
each member of the Armed Forces of the 
United States who, after December 
6,1941, has been cited in orders or 
awarded a certificate for exemplary 
conduct in ground combat against an 
armed enemy between December 7, 
1941 and September 2, 1945, inclusive, | 
or whose meritorious achievement has 
been otherwise confirmed by documents 
executed prior to July 1, 1947. For this 
purpose, an award of the Combat 
Infantryman Badge or Medical Badge is 
considered as a citation in orders. 
Documents executed since August 4, 
1944 in connection with ~ 
recommendations for the award of 
decorations of higher degree than the 
Bronze Star Medal will not be used to 
establish a basis for the award under 
this paragraph. 

(4) Upon fetter application, award of 
the Bronze Star Medal may be made to 
eligible soldiers who participated in the 
Philippine Islands Campaign between 
December 7, 1941 to May 10, 1942. 
Performance of duty must have been on 
the island of Luzon or the Harbor 
Defenses in Corregidor and Bataan. Only 
soldiers who were awarded the 
Distinguished Unit Citation 
(redesignated the Presidential Unit 
Citation on November 3, 1966) may be 
awarded this decoration. Letter 
application should be sent to NPRC (see 
paragraph (a)(3) of this section). 

(b) Description. A bronze star 11/2 
inches in circumscribing diameter. In 
the center thereof is a “16-inch diameter 
raised bronze star, the center line of all 
rays of both stars coinciding. The 
reverse has the inscription “Heroic or 
Meritorious Achievement.” The star is 


- suspended by a rectangular-shaped loop 


with corners rounded from a moired silk 
ribbon 1% inches in length and 1% 
inches in width, composed of stripes of 
white (1/s2-inch), red (%6-inch), white 
(*42-inch), blue (%-inch), white (7/s2- 


inch), red (%6-inch), and white (7/32- 
inch). A bronze block letter ““V’’ “4 inch 
in height with serifs at the top of the 
members is worn on the suspension and 
service ribbons of the Bronze Star Medal 
to denote an award made for heroism 
(valor). Not more than one “‘V”’ device 
will be worn. When one or more oak- 
leaf clusters appear on the same ribbon 
the ““V”’ device is worn on the wearer’s 
right. (E.O. 9419, February 4, 1944, 9 FR 
1495) 


§578.17 Purple Heart. 

(a) Criteria. The Purple Heart was 
established by General George 
Washington at Newburgh, New York, on 
August 7, 1782, during the 
Revolutionary War. It was reestablished 
by the President of the United States per 
War Department General Orders 
(WDGO) 3, 1932 and is currently 
awarded pursuant to Executive Order 
11016, April 25, 1962; Executive Order 
12464, February 23, 1984; Public Law 
98-525, October 19, 1984. Public Law 


- 103-160, November 30, 1993; Public 


Law 104-106, February 10, 1996; and 
Public Law 105-85, November 18, 1997. 
It is awarded in the name of the 
President of the United States to any 
member of the Armed Forces of the 
United States who, while serving under 
competent authority in any capacity 
with one of the U.S. Armed Services 
after April 5, 1917 who has been 
wounded or killed, or who has died or 
may hereafter die after being wounded: 

(1) In any action against an enemy of 
the United States. 

(2) In any action with an opposing 
armed force of a foreign country in 
which the Armed Forces of the United 
States are or have been engaged. 

(3) While serving with friendly 
foreign forces engaged in an armed 


‘conflict against an opposing armed force 


in which the United States is not a 
belligerent party. 

(4) As a result of an act of any such 
enemy of opposing armed forces. 

(5) As the result of an act of any 
hostile foreign force. 

(6) After March 28, 1973, as a result 
of an international terrorist attack 
against the United States or a foreign 
nation friendly to the United States, 
recognized as such an attack by the 
Secretary of Army, or jointly by the 
Secretaries of the separate armed 
services concerned if persons from more 
than one service are wounded in the 
attack. 

(7) After March 28, 1973, as a result 
of military operations while serving 
outside the territory of the United States 
as part of a peacekeeping force. 

) While clearly an individual 
decoration, the Purple Heart differs from 


| 
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all other decorations in that an 
individual is not “recommended”’ for 
the decoration; rather he or she is 
entitled to it upon meeting specific” 
criteria. 

(1) A Purple Heart is authorized for 
the first wound suffered under 
conditions indicated above, but for each 
subsequent award an Oak Leaf Cluster 
will be awarded to be worn on the 
medal or ribbon. Not more than one 
award will be made for more than one 
wound or injury received at the same 
instant or from the same missile, force, 
explosion, or agent. 

(2) A wound is defined as an injury 
to any part of the body from an outside 
force or agent sustained under one or 
more of the conditions listed above. A 
physical lesion is not required, 
however, the wound for which the 
award is made must have required 
treatment by a medical officer and 
records of medical treatment for wounds 
of injuries received in action must have 
been made a matter of official record. 

(3) When contemplating an award of 
this decoration, the key issue that 
commanders must take into 
consideration is the degree to which the 
enemy caused the injury. The fact that 
the proposed recipient was participating 
in direct or indirect combat operations 
is a necessary prerequisite, but is not 
sole justification for award. 

(4) Examples of enemy-related 
injuries which clearly justify award of — 
the Purple Heart are as follows: 

(i) Injury caused by enemy bullet, 
shrapnel, or other projectile created by 
enemy action. 

(ii) Injury caused by enemy placed 
mine or trap. 

(iii) Injury caused by enemy released 
chemical, biological, or nuclear agent. 

(iv) Injury caused by vehicle or 
aircraft accident resulting from enemy 
fire. 

(v) Concussion injuries caused as a 
result of enemy generated explosions. 

(5) Examples of injuries or wounds 
which clearly do not qualify for award 
of the Purple Heart are as follows: 

(i) Frostbite or trench foot injuries. 

(ii) Heat stroke. 

(iii) Food poisoning not caused by 
enemy agents. 

(iv) Chemical, biological, or nuclear 
agents not released by the enemy. 

(v) Battle fatigue. 

(vi) Disease not directly caused by 
enemy agents. 

(vii) Accidents, to include explosive, 
aircraft, vehicular, and other accidental 
wounding not related to or caused by 
enemy action. 

(viii) Self-inflicted wounds, except 
when in the heat of battle, and not 
involving gross negligence. 


(ix) Post traumatic stress disorders. 

(x) Jump injuries not caused by enemy 
action. 

(6) It is not intended that such a strict 
interpretation of the requirement for the 
wound or injury to be caused by direct 
result of hostile action be taken that it 
would preclude the award being made 
to deserving personnel. Commanders 
must also take into consideration the 
circumstances surrounding an injury, 
even if it appears to meet the criteria. 
Note the ee examples: 

(i) In a case such as an individual 
injured while making a parachute 
landing from an aircraft that had been 
brought down by enemy fire; or, an 
individual injured as a result of a 
vehicle accident caused by enemy fire, 
the decision will be made in favor of the 
individual and the award will be made. 

(ii) Individuals injured as a result of 
their own negligence; for example, 
driving or walking through an 
unauthorized area known to have been 
mined or placed off limits or searching 
for or picking up unexploded munitions 
as war souvenirs, will not be awarded 
the Purple Heart as they clearly were 
not injured as a result of enemy action, 
but rather by their own negligence. 

(7) Members killed or wounded in 
action by friendly fire, 10 U.S.C. 1129. 

(i) For purposes of award of the 
Purple Heart, the Secretary of the Army 
shall treat a member of the Armed 
Forces described in paragraph (a) of this 
section in the same manner as a member 
who is killed or wounded in action as 
the result of an act of an enemy of the 
United States. 

(ii) A member described in this 
subsection is a member who is killed or 
wounded in action by weapon fire while 
directly engaged in armed conflict, other 
than as the result of an act of an enemy 
of the United States, unless (in the case 
of a wound) the wound is the result of 
willful misconduct of the member. 

(iii) This section applies to members 
of the Armed Forces who are killed or 
wounded on or after December 7, 1941. 
In the case of a member killed or 4 
wounded, as described in paragraph (b) 
of this section, on or after December 7, 
1941 and before November 30, 1993, the 
Secretary of the Army shall award the 
Purple Heart under provisions of 
paragraph (a) of this section in each case 
which is known to the Secretary before 
such date or for which an application is 
made to the Secretary in such manner 
as the Secretary requires. 

(c) A Purple Heart will be issued to 
the next of kin of each person entitled 
to a posthumous award. Issue will be 
made automatically by the CG, USA 
HRC, upon receiving a report of death 
indicating entitlement. 


(d) Upon written application to NPRC 
(see § 578.16(a)(3)) award may be made 
to any member of the Army, who during 
World War I, was awarded a Meritorious 
Service Citation Certificate signed by 
the Commander in Chief, American 
Expeditionary Forces, or who was 
authorized to wear wound chevrons. 
Posthumous awards to personnel who 


. were killed or died of wounds after 


April 5, 1917 will be made to the 
appropriate next of kin upon 
application to the CG, USA HRC (see 
§ 578.3(c) for address). 

(e) Any member of the Army who was 
awarded the Purple Heart for 
meritorious achievement or service, as 
opposed to wounds received in action, 
between December 7, 1941 and 
September 22, 1943, may apply for 
award of an appropriate decoration 
instead of the Purple Heart. 

(f) For those who became Prisoners of 
War during World War II, the Korean 
War and after April 25, 1962, the Purple 
Heart will be awarded to individuals 
wounded while prisoners of foreign 
forces, upon submission by the 
individual to the Department of the U.S. 
Army of an affidavit that is supported 
by a statement from a witness, if this is. 
possible. Documentation and inquiries 
should be directed to Commander, USA 
HRC (see § 578.3(c) for address). 

(g) Any member of the U.S. Army who 
believes that he or she is eligible for the 
Purple Heart, but through unusual 
circumstances no award was made, may 
submit an application through military 
channels, to Commander, USA HRC (see 
§ 578.3(c) for address). Application will 
include complete documentation, to 
include evidence of medical treatment, 
pertaining to the wound. 

(h) Description. On a purple heart 
within a bronze border, a profile head 
in relief of General George Washington 
in military uniform. Above the heart is 
a shield of General Washington’s coat of 
arms between two sprays of leaves in 
green enamel. On the reserve below the 
shield and leaves without enamel is a 
raised bronze heart with the inscription 
“For Military Merit.” The entire device 
is 11%e inches in length. The medal is 
suspended by a rectangular-shaped loop 
with corners rounded from a moired silk 
ribbon 1% inches in length and 1% 
inches in width consisting of a purple 
(pansy) center with white edges (‘%- 
inch). 


§578.18 Meritorious Service Medal. 

(a) Griteria. The Meritorious Service 
Medal was established by Executive 
Order +1448, January 16, 1969 as 
amended by Executive Order 12312, 
July 2, 1981. It is awarded to any 
member of the Armed Forces of the 
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United States or to any member of the 
Armed Forces of a friendly foreign 
nation who, has distinguished himself 
or herself by outstanding meritorious 
achievement or service under the 
following circumstances: 

(1) After January 16, 1969, for 
meritorious service or achievement 
while serving in a non-combat area. 

(2) On or after September 11, 2001, for 
outstanding non-combat meritorious 
achievement or service in a non-combat 
or combat area. 

(b) Description. A Bronze medal, 11/2 
inches in diameter overall, consisting of 
six rays issuant from the upper three 
points of a five-pointed star with 
beveled edges and containing two 
smaller stars defined by incised 
outlines; in front of the lower part of the 
star an eagle with wings upraised 
standing upon two upward curving 
branches of laurel tied with a ribbon 
between the feet of the eagle. The 
reverse has the encircled inscriptions 
“UNITED STATES OF AMERICA” and 
“MERITORIOUS SERVICE”. The moired 
ribbon is 1% inches wide and consists 
of the following stripes: Ys inch Crimson 
67112; inch White 67101; center 
inch Crimson; 1% inch White; and Ys 
inch Crimson. 


§578.19 Air Medal. 

_ (a) Criteria. The Air Medal was 
established by Executive Order 9158, 
May 11, 1942 as amended by Executive 
Order 9242—A, September 11, 1942. It is 
awarded to any person who, while 
serving in any capacity in or with the 
U.S. Army, has distinguished himself or 
herself by meritorious achievement 
while participating in aerial flight. 
Awards may be made to recognize 
single acts of merit or heroism, or for 
meritorious service as described. 

(1) Awards may be made for acts of 
heroism in connection with military 
operations against an armed enemy or 
while engaged in military operations 
involving conflict with an opposing 
armed force in which the United States 
is not a belligerent party, which are of 
a lesser degree than required for award 
of the Distinguished Flying Cross. 

(2) Awards may be made for single 
acts of meritorious achievement, 
involving superior airmanship, which 
are of a lesser degree than required for 
award of the Distinguished Flying Cross, 
but nevertheless were accomplished 
with distinction beyond that normally 
expected. 

3) Awards for meritorious service 
may be made for sustained distinction 
in the performance of duties involving 
regular and frequent participation in 
aerial flight for a period of at least 6 
months. In this regard, accumulation of 


a specified number of hours and 
missions will not serve as the basis for 


_ award of the Air Medal. Criteria in 


§ 578.19(a)(1), concerning conditions of 
conflict are applicable to award of the 
Air Medal for meritorious service. 

(4) Award of the Air Medal is 
primarily intended to recognize those 
personnel who are on current 
crewmember or non-crewmember flying 
status which requires them to 
participate in aerial flight on a regular 
and frequent basis in the performance of 
their primary duties. However, it may 
also be awarded to certain other 
individuals whose combat duties 
require regular and frequent flying in 
other than a passenger status, or 
individuals who perform a particularly 
noteworthy act while performing the 
function of a crewmember, but who are 
not on flying status as prescribed in AR 
600-106. These individuals must make 
a discernible contribution to the 
operational land combat mission or to 
the mission of the aircraft in flight. 
Examples of personnel whose combat 
duties require them to fly include those 
in the attack elements of units involved 
in air-land assaults against an armed 
enemy and those directly involved in 
airborne command and control of 
combat operations. Involvement in such 
activities, normally at the brigade/group 
level and below, serves only to establish 
eligibility for award of the Air Medal; 
the degree of heroism, meritorious 
achievement or exemplary service 
determines who should receive the 
award. Awards will not be made to 
individuals who use air transportation 
solely for the purpose of moving from 
point to point in a combat zone. 

(5) Numerals, starting with 2 will be 
used to denote second and subsequent 
awards of the Air Medal. 

(b) Description. A bronze compass 
rose 11%16-inches circumscribing 
diameter suspended by the pointer and 
charged with an eagle volant carrying 
two lightning flashes in its talons. The 
points of the compass rose on the 
reverse are modeled with the central 
portion plain. The medal is suspended 
from a moired silk ribbon 1% inches in 
length and 1% inches in width, 
composed of a band of ultramarine blue 
(?4-inch), a band of golden orange (1/- 
inch), a band of ultramarine blue (5- 
inch), a band of golden orange (1/4-inch), 
and a band of ultramarine blue ('%- 
inch), by a ring engaging the pointer. 
(E.O. 9158, May 11, 1942, 7 FR 3541, as 
amended by E.O. 9242A, September 11, 
1942, 7 FR 7874). 


§578.20, Army Commendation Medal. . 
(a) Criteria. The Army Commendation 
Medal (ARCOM) was established by 


War Department (WD) Circular 377, on 
December 18, 1945 (amended in LAGO 
10, March 31, 1960). It is awarded to 
any members of the Armed Forces of the 
United States who, while serving in any 
capacity with the Army after December 
6, 1941, distinguishes himself or herself 


- by an act of heroism, extraordinary 


achievement, or meritorious service. 
Award may be made to a member of the 
Armed Forces of a friendly foreign 
nation who, after June 1, 1962, 
distinguishes himself or herself by an 
act of heroism, extraordinary 
achievement, or meritorious service, 
which has been of mutual benefit to a 
friendly nation and the United States. 

(1) Awards of the ARCOM may be 
made for acts of valor performed under 
circumstances described above which 
are of lesser degree than required for 
award of the Bronze Star Medal. These 
acts may involve aerial flight. 

(2) An award of the ARCOM may be 
made for acts of non-combat related 
heroism, which do not meet the 
requirements for an award of the 
Soldier’s Medal. 

(3) The ARCOM will not be awarded 
to general officers. 

4) Awards of the ARCOM may be 
made on letter application to NPRC (see 
§ 578.16(a)(3) for address), to any 
individual commended after December 
6, 1941 and before January 1, 1946 ina 
letter, certificate, or order of 
commendation, as distinguished from 
letter of appreciation, signed by an 
officer in the grade or position of a 
major general or higher. Awards of the 
Army Commendation Ribbon and of the 
Commendation Ribbon with Metal 
Pendant are re-designated by DAGO 10, 
March 31, 1960, as awards of the 
ARCOM, without amendments of 
certificates or of orders previously 
issued. 

(5) The Commander, Eighth U.S. 
Army is authorized to award the Army 
Commendation Medal for meritorious 
service to Korean Augmentation to U.S. 
Army (KATUSA) personnel. 

(b) Description. On a 1%4-inch bronze 
hexagon, one point up, an American 
bald eagle with wings displayed 
horizontally grasping three crossed 
arrows and bearing on its breast a shield 
paly of 13 pieces and a chief. On the 
reverse between the words “‘For 
Military’’ and “Merit” a panel, all above 
a sprig of laurel. A moired silk ribbon 
1¥s inches in length and 1% inches in 
width, composed of stripes of white 
(%s2-inch), green (25/4-inch), white (7/s2- 
inch), green ("/6-inch), white (*/s2-inch), 
green (1/16-inch), white (*/s2-inch), green 
(*As-inch), white (7/s2-inch), green (“6- 
inch), white (1/s2-inch), green (?5%4- 
inch), and white (3/s2-inch). 
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§578.21 Army Achievement Medal. 

(a) Criteria. The Army Achtevement 
Medal (AAM) was established by the 
Secretary of the Army, April 10, 1981. 
It is awarded to any member of the 
Armed Forces of the United States, or to 
any member of the Armed Forces of a 
friendly foreign nation, who while 
serving in any capacity with the Army 
distinguished himself or herself by 
meritorious service or achievement of a 
. lesser degree than required for award of 
the Army Commendation Medal under 
the following circumstances: 

(1) After August 1, 1981, for 
meritorious service or achievement 
while serving in a non-combat area. 

(2) On or after September 11, 2001, for 
non-combat meritorious achievement or 
service. 

(b) The AAM will not be awarded to 
general officers. 

(c) Description. A Bronze octagonal 
- medal, 11/2 inches in diameter, with one 
angle at the top centered. On the 
obverse is a design consisting of the 
elements of the DA plaque and the date 
“1775” at the bottom. On the reverse, in 
three lines, are the words “FOR 
MILITARY ACHIEVEMENT” above a 
space for inscription and below there 
are two slips of laurel. The moired 
ribbon is 13 inches wide and consists 
of the following stripes: % inch Green 
67129; 16 inch White 67101; % inch 
Green; “16 inch White; %2 inch 
Ultramarine Blue 67118; center “46 inch 
White; %s2 inch Ultramarine Blue; “6 
inch White; % inch Green; “16 inch 
White; and 1% inch Green. 


§578.22 Prisoner of War Medal. 

(a) Criteria. The POW Medal is 
authorized by Public Law 99-145, 10 
U.S.C. 1128, November 8, 1985, as . 
amended by 10 U.S.C. 1128, November 
29, 1989. It is authorized for any person 
who, while serving in any capacity with 
the U.S. Armed Forces, was taken 
prisoner and held captive after April 5, 
~ 1917. 

(1) The POW Medal is to be issued 
only to those U.S. military personnel 
and other personnel granted creditable 
U.S. military service, who were taken 
prisoner and held captive— 

(i) While engaged in an action against 
an enemy of the United States. 

(ii) While engaged in military 
operations involving conflict with an 
op force. 

iii) While serving with friendly forces 


engaged in an armed conflict against an 
opposing force in which the United - . 
States is not a belligerent party. 
(iv) By foreign armed forces that are 
hostile to the United States, under 
circumstances which the Secretary 
concerned finds to have been 


comparable to those under which 
persons have generally been held 
captive by enemy armed forces et tes 
periods of armed conflict. 

(2) U.S. and foreign civilians who 
have been credited with U.S. military 
service which encompasses the period 
of captivity are also eligible for the 
medal. The Secretary of Defense 
authorized on January 27, 1990, the 
POW Medal for the Philippine 
Commonwealth Army and Recognized 
Guerrilla Unit Veterans who were held 
captive between December 7, 1941, and 
September 26, 1945. DD Form 2510-1 
(Prisoner of War Medal Application/ 
Information-Philippine Commonwealth 
Army and Recognized Guerrilla 
Veterans) was developed as the 


application for Filipino Veterans who fit 
this category. 


(3) For purposes of this medal, past 
armed conflicts are defined as World 
War I, World War II, Korean War, 
Vietnam Conflict, Grenada, Panama, 


- Persian Gulf War, and Somalia. 


Hostages of terrorists and persons 
detained by governments with which 
the United States is not engaged actively 
in armed conflict are not eligible for the 
medal. 

(4) Any person convicted of 
misconduct or a criminal charge by a 
U.S. military tribunal, or who receives 
a less than honorable discharge based 
upon actions while a prisoner of war, or 
whose conduct was not in accord with 
the Code of Conduct, and whose actions 
are documented by U.S. military records 
is ineligible for the medal. The Secretary 
of the Army is the authority for deciding 
eligibility in such cases. 

5) No more than one POW Medal will 
be awarded. For subsequent award of 
the medal, service stars will be awarded 
and worn on the suspension and service 
ribbon of the medal. A period of 
captivity terminates on return to U.S. 
military control. Escapees who do not 
return to U.S. military control and are 
recaptured by an enemy do not begin a 
new period of captivity for subsequent ~ 
award of the POW Medal. (Service stars 
are described in § 578.61.) 

(6) The POW Medal may be awarded 
posthumously. 

(7) The primary next of kin of eligible 
prisoners of war who die in captivity 
may be issued the POW Medal 
regardless of the length of stay in 
captivity. 

8) Personnel officially classified as 
Missing in Action (MIA) are not eligible 
for award of the POW Medal. The POW 
Medal will only be awarded when the. 
individual’s prisoner of war status has 
been officially confirmed and 
recognized as such by the DA. Likewise, 
the return of remains, in and of itself, 


does not constitute evidence of 


- confirmed prisoner of war status. 


(b) Award of the POW Medal to active 
military personnel, veterans, retirees 
and their next of kin—(1) Active 
Military Personnel. Award of the POW 
Medal to military personnel in an active 
war will be processed by the 
Commander, USA HRC (see § 578.3 (c)), 
after coordination with the Repatriation 
and Family Affairs Division. 

(2) Veterans, retirees and their next of 
kin. All requests for the POW Medal 
will be initiated by eligible former 
POWs, or their next of kin, using a 
personal letter or DD Form 2510 
(Prisoner of War Medal Application/ 
Information). Applications should be 
forwarded to the NPRC (see 
§ 578.16(a)(3) for address). 

(c) Description. A purple heart within 
a Gold border, 1% inches wide, 
containing a profile of General George 
Washington. Above the heart appears a 
shield of the Washington Coat of Arms 
(a White shield with two Red bars and 
three Red stars in chief) between sprays 
of Green leaves. The reverse consists of 
a raised Bronze heart with the words 
“FOR MILITARY MERIT” below the 
coat of arms and leaves. The ribbon is 
1¥s inches wide and consists of the 
following stripes: % inch White 67101; 
1¥% inches Purple 67115; and % inch 
White 67101. 


§578.23 National Defense Service Medal. 
(a) Criteria. The National Defense 
Service Medal (NDSM) was established 
by Executive Order 10448, April 22, 
1953, as amended by Executive Order 
11265, January 11, 1966 and Executive 
Order 12776, October 18, 1991. It is 
awarded for honorable active service for 
any period between June 27, 1950 and 
July 27, 1954, both dates inclusive; 
between January 1, 1961 and August 14, 
1974, both dates inclusive; between 
August 2, 1990 and November 30, 1995, 
both dates inclusive; and from 
September 11, 2001 to a date to be © 


‘determined. 


(1) For the purpose of this award, the 
following persons will not be 
considered as performing active service: 

(i) Army National Guard and U.S. 
Army Reserve forces personnel on short 
tours of duty to fulfill training 
obligations under an inactive duty 
training program. 

(ii) Any service member on temporary 
duty or temporary active duty to serve 
on boards, courts, commissions, and 
like organizations. 

(iii) Any service member on active 
duty for the sole purpose of undergoing 
a physical examination. 

(2) In addition to the conditions listed 
above, Executive Order 12776 extended 
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award of the NDSM to all members of 
the Army National Guard and United 
States Army Reserve who were part of 
the selected Reserve in good standing 
during the period August 2, 1990 to 
November 30, 1995. During this period, 
soldiers in the following categories will 
not be considered eligible: 

(i) Any soldier of the Individual 
Ready Reserve, Inactive National Guard 


or the standby or retired Reserve whose © 


active duty service was for the sole 
purpose of undergoing a physical 
examination. 

(ii) Any soldier of the Individual 
Ready Reserve, Inactive National Guard 
or the standby or retired reserve whose 
active duty service was for training 
only, or to serve on boards, courts, 
commissions and like organizations. 

(3) On March 28, 2003, the President 
signed an amendment to Executive 
Order 10448 that extends the eligibility 
criteria for award of the NDSM to 
members of the selected Reserve of the 
Armed Forces of the United States in 
good standing during the period 
beginning September 11, 2001 to a date 
to be determined to be eligible for award 
of the NDSM. 

(4) Any member of the.Army National 
Guard or U.S. Army Reserve who, after 
December 31, 1960, becomes eligible for 
the award of the Armed Forces 
Expeditionary Medal or the Vietnam 
Service Medal, is also eligible for award 
of the NDSM. The NDSM may be 
awarded to members of the Reserve 
Component who are ordered to Federal 
active duty regardless of the duration 
(except for categories listed ahove). 

(5) To signify receipt of a second or 
subsequent award of the NDSM, a 
service star will-+be worn on the service 
ribbon by U.S. Army personnel so 
qualified. Second or third award of the 
NDSM is authorized for soldiers who 
served in one or more of the three time 
periods as listed in paragraph (a) of this 
section. It is not authorized for soldiers 
who met the criteria in one time period, 
left active duty and returned during the 
same period of eligibility. (Service stars 
are described in § 578.61) 

; (6) Cadets of the U.S. Military 

Academy are eligible for the NDSM, 
during any of the inclusive periods 
listed above, upon completion of the 
swearing-in ceremonies as a cadet. - 

(7) The NDSM may be awarded 
posthumously. . 

(b) Description. On a Bronze medal, 
1% inches in diameter, an eagle 
displayed with inverted wings standing 
on a sword and palm branch, all 
beneath the inscription “NATIONAL 
DEFENSE”. On the reverse is a shield 
taken from the Coat of Arms of the 
United States with an open wreath 


below it, the right side of oak leaves and 
the left side of laurel leaves. The ribbon 
is 15% inches wide and consists of the 
following stripes: 7/6 inch Scarlet 
67111; Ys2 inch White 67101; /s2 inch 
Old Glory Blue 67178; 2 inch White; 
1/32 inch Scarlet; center %inch Golden 
Yellow 67104; 32 inch Scarlet; 2 inch 
White; 2 inch Old Glory Blue; /s2 inch 
White; and 746 inch Scarlet. 


§578.24 Antarctica Service Medal. 


(a) Criteria. The Antarctica Service 
Medal (ASM) was established by Public 
Law 86-600 (DA Bulletin. 3, 1960). It is 
awarded to any person who, after 
January 2, 1946 and before a date to be 
announced, meets any of the following 


qualifications: 


(1) Any member of the Armed Forces 
of the United States or civilian citizen, 
national, or resident alien of the United 
States who, is a member of a direct 
support or exploratory operation in 
Antarctica. 

(2) Any member of the Armed Forces 
of the United States or civilian citizen, 
national, or resident alien of the United 
States who participates in or has 
participated in a foreign Antarctic 
expedition in Antarctica in coordination 
with a United States expedition and 
who is or was under the sponsorship 
and approval of competent U.S. 
Government authority. 

(3) Any member of the Armed Forces 
of the United States who participates in. 
or has participated in flights as a 
member of the crew of an aircraft flying 
to or from the Antarctic continent in 
support of operations ip Antarctica. 

(4) Any member of the Armed Forces 
of the United States or civilian citizen, 
national, or resident alien of the United 
States who serves or has served on a 
U.S. ship operating south of latitude 60 
degrees S. in support of U.S. programs 
in Antarctica. 

(5) Any person, including citizens of 
foreign nations, not fulfilling any above 
qualification, but who participates in or 
has participated in a United States 
expedition in Antarctica at the 
invitation of a participating United 
States Agency: In such case, the award 

“will be made by the Secretary of the 
Department under whose cognizance 
the expedition falls provided the 
commander of the military support force 
as senior U.S. representative in 
Antarctica considers that the individual 
has performed outstanding and 
exceptional service and shared the 
hardship and hazards of the expedition. 

(b) Personnel who remain on the 
Antarctic Continent during the winter 
months will be eligible to wear a clasp 
or a disc as described below: 


(1) A clasp with the words “‘Wintered 
Over” on the suspension ribbon of the 
medal: 

(2) A “es inch diameter disc with an . 
outline of the Antarctic continent 
inscribed thereon fastened to the bar 
ribbon representing the medal. 

(3) The appurtenances in paragraphs 
(b)(1) and (2) of this section are awarded 
in bronze for the first winter, in gold for 
the second winter and in silver for 
personnel who “winter over” three or 
more times. ‘ 

(c) Subsequent to June 1, 1973, 
minimum time limits for the award are 
30 days under competent orders to duty 
at sea or ashore, south of latitude 60 
degrees S. Each day of duty under 
competent orders at any outlying station 
on the Antarctic continent will count as 
2 days when determining award 
eligibility. Effective July 1, 1987, flight 
crews of aircraft providing logistics 
support from outside the Antarctic area 
may qualify for the award after 15 
missions (one flight in and out during 
any 24-hour period equals one mission). 
Days need not be consecutive. © 

(d) No person is authorized to receive 
more than one award of the ASM. Not 


-more than one clasp or disc will be 


worn on the ribbon. Antarctica is 
defined as the area south of latitude 60 
degrees S. The ASM takes precedence 
immediately after the Korean Service 
Medal. 

(e) Description. The medal is bronze, 
1% inches in diameter, with a view of 
a polar landscape and the standing 
figure in Antarctica clothing facing to 
the front between the horizontally 
placed words “ANTARCTICA” on the 
figure’s right and “SERVICE” on the 
figure’s left. On the reverse.is a polar 
projection with geodesic lines of the 
continent of Antarctica across which are 
the horizontally placed words 
“COURAGE”, “SACRIFICE”, and 
“DEVOTION”, all within a circular 
decorative border of penguins and 
marine life. The Suspension Ribbon 
Clasp: On a metal clasp, 1% inches in 
width and 1% inch in height, inscribed 
with the words “WINTERED OVER” in 
raised letters within a 2 inch rim. The 
metal color of the clasp is Bronze for the, 
first winter, Gold for the second winter 
and Silver for the third winter. The 
Service Ribbon Attachment: On a metal 
disc, 6 inch in diameter, a 
superimposed delineation of the 
Antarctica continent. The metal color of 
the ribbon attachment is Bronze for the 
first winter, Gold for the second winter 
and Silver for the third winter. The ‘ 
ribbon is 1% inches wide and consists 
of a “16 inch Black stripe on each edge 
and graded from a White stripe in the 
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center to a Pale Blue, Light Blue, 
Greenish Blue, and Medium Blue. 


§578.25 Armed Forces Expeditionary 
Medal. 


(a) Criteria. The Armed Forces 
Expeditionary Medal (AFEM) was». 
established by Executive Order 10977, 
dated December 4, 1961 (DA Bulletin. 1, 
1962) and Executive Order 11231, July 
8; 1965. This medal is authorized for: 

- (1) U.S. military operations. 

(2) U.S. operations in direct support 
of the United Nations. 

(3) U.S. operations of assistance for 
friendly foreign nations. 


(b) Requirements. The AFEM is 
awarded for services after July 1, 1958, 
meeting the following qualifications: 


(i) Have served not less than 30. 


consecutive days in the area of 
operations. 

(ii) Be engaged in direct support of the 
operation for 30 consecutive days or 60 
nonconsecutive days, provided this 
support involves entering the area of 
operations. The qualifying criteria for 
non-unit direct support personnel in 
Grenada is 6 consecutive days or 12 
non-consecutive days. 


(1) Personnel must be a bona fide 
member of a unit and engaged in the 
operation, or meet one or more of the 
following criteria: 


combat, during the operation with 
armed opposition, regardless of time in 
the area. 

(v) Participate as a regularly assigned 
crewmember of an aircraft flying into, 
out of, within, or over the area in 
support of the military operation. 

(2) If the criteria above have not been 
fulfilled the individual must be 
recommended, or attached to a unit 
recommended, by the chief of a service 
or the commander of a unified or 
specified command for award of the 
medal. Such recommendations may be 
made to the Joint Chiefs of Staff (JCS) for 


(iii) Serve for the full period where an duty of such value to the operation as 


operation is of less than 30 days 
duration. 

(iv) Be engaged in actual combat, or 
duty which is equally as hazardous as. 


TABLE 4 


to warrant particular recognition. 
(c) The designated U.S. military 

operations, areas, and dates are 

provided in Table 4 below: 


Area 


Dates 


Explanation 


Quemoy and Matsu Isiands 
Lebanon 
Taiwan Straits 
Berlin 
Cuba 


Congo .... 
Dominican Republic 
Cambodia—Operation EAGLE PULL 
Vietnam—Operation FREQUENT WIND: 


Mayaguez Operation 
Grenada—Operation URGENT FURY 


Libya—Operation ELDORADO CANYON 
Panama—Operation JUST CAUSE 
Haiti—Operation UPHOLD DEMOCRACY 


August 23, 1956 to June 1, 1963 
July 1, 1958 to November 1, 1958 


August 23, 1958 to January 1, 1959 .. 


August 14, 1961 to June 1, 1963 
October 24, 1962 to June 1, 1963 
November 23 to 27, 1964 


April 28, 1965 to September 21, 1966 
October 1, 1966 to June 30, 1974 
April 11 to 13, 1975 . 


Evacuation of Cambodia. 


Evacuation of Vietnam (see §578.26(e) for 


April 29 to 30, 1975 
May 15, 1975 ... 


conversion of AFEM to VSM). 


October 23, 1983 to November 21, 1983 


April 12, 1986 to April 17, 1986 


December 20, 1989 to January 31, 1990 
September 16, 1994 to March 31, 1995 


Sguaain The qualifying criteria for non-unit direct sup- 
port personnel in Grenada is 6 consecutive 


days or 12 nonconsecutive days. 


(d) Designated U.S. operations in 
direct support of the United Nations are 
provided in Table 5 below: 


TABLE 5 


Area 


Dates 


Congo ... 

Somalia—Operations RESTORE HOPE and 
UNITED SHIELD. 

Former Republic of Yugoslavia—Operations 
JOINT ENDEAVOR and JOINT GUARD. 

Former Republic of 

JOINT FORGE. 


July 14, 1960 to September 1, 1962. 


December 5, 1992 to March 31, 1995. 


June 1, 1992 to June 20, 1998 


‘June 21, 1998 to a date to be determined. 


Only for participants deployed in Bosnia- 
Herzegovina and Croatia. 


(e) Designated U.S. operations of 
assistance for a friendly foreign nation 
are provided in Table 6 below: 


TABLE 6 


Dates 


| July 1, 1958 to July 3, 1965. 


| 
— 
{ Area Explanation . 
Vietnam | | 
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TABLE 6—Continued 


Dates 


Explanation 


Laos 
Cambodia 
Thailand 


El Salvador 
Lebanon 
Persian Gulf—Operation EARNEST WILL ......... 


Southwest Asia: 
—Operation SOUTHERN WATCH 
—Maritime Intercept Operation ................... 
—Vigilant Sentinel 
—Operation NORTHERN WATCH 
—Operation DESERT THUNDER ............... 
—Operation DESERT FOX 
—Operation DESERT SPRING 


April 19, 1961 to October 7, 1962. 
March 29, 1973 to August 15, 1973. 
March, 29 1973 to August 15, 1973 ...... sccnemiaps 


January 1, 1981 to February 1, 1992. 

June 1, 1983 to December 1, 1987. 

July 24, 1987 (the date of the — inci- 
dent) to August 1, 1990. 


December 1, 1995 toa date to be determined. 
December 1, 1995 to a date to be determined. 
December 1, 1995 to February 15, 1997. 
January 1, 1997 to a date to be determined. 
November 11, 1998 to December 22, 1998. 
December 16, 1998 to December 22, 1998. 
December 31, 1998 to a date to be deter- 
mined. 


Only those in direct support of Cambodia op- 
erations. 


The area of operations is the area from 20 
degrees north latitude northward to 30 de- 
grees, 30 minutes, north latitude and from 
46 degrees, 36 minutes, east longitude 
eastward to 63 degrees east longitude. 
These geographical limits include the Per- 
sian Gulf, Bahrain, Kuwait, the Gulf of 
Oman and most of Saudi Arabia. 


(f) One bronze service star is worn to 
denote subsequent award of the AFEM. 
To be eligible for additional awards, 
service must be refidered in more than 
one of the designated areas and dates 
specified in paragraphs (c), (d), and (e) 
of this section. No two awards will be 
made for service in the same designated 
area. 

(g) Arrowhead Device. The arrowhead 
device is a bronze replica of an Indian 
arrowhead ¥-inch high. It denotes 
participation in a combat parachute 
jump, helicopter assault landing, 
combat glider landing, or amphibious 
assault landing, while assigned or 
attached as a member of an organized 
force carrying out an assigned tactical 
mission. A soldier must actually exit the © 
aircraft or watercraft, as appropriate, to 
receive assault janding credit. 
Individual assault credit is tied directly 
to the combat assault credit decision for 
the unit to which the soldier is attached 
or assigned at the time of the assault. It 
is worn on the service and suspension 
ribbons of the AFEM when the unit is 
credited with assault landing credit. 
Only one arrowhead device will be 
worn on the ribbon. 


(h) Description. The medal is bronze, 
1¥% inches in diameter, an eagle, with 
wings addorsed and inverted, standing 
on a’sword loosened in its scabbard, and 
super-imposed on a radiant compass 
rose of eight points, all within the 
circumscription “ARMED FORCES” 
above and “EXPEDITIONARY 
SERVICE” below with a sprig of laurel 
on each side. On the reverse is the 
shield from the United States Coat of 


Arms above two laurel branches 
separated by a bullet, all within the 
circumscription “UNITED STATES OF 
AMERICA”. The ribbon is 1 *% inches 
wide and consists of the following 
stripes: ¥/s2 inch Green 67129; */s2 inch 
Gelden Yellow 67104; ¥s2 inch 
Spicebrown 67196; °/s2 inch Black 
67138; 7/2 inch Bluebird 67117; “6 
inch Ultramarine Blue 67118; “6 inch 
White 67101; “6 inch Scarlet; 7/2 inch 
Bluebird; °/s2 inch Black; %/s2 inch 
Spicebrown; */s2 inch Golden Yellow; 
and ¥/s2 inch Green. 


§578.26 Vietnam Service Medal. 

(a) Criteria. The Vietnam Service 
Medal (VSM) was established by 
Executive Order 11231, July 8, 1965. It 
is awarded to all members of the Armed 
Forces of the United States serving in | 
Vietnam and contiguous waters or 
airspace thereover, after July 3, 1965 
through March 28, 1973. Members of the 
Armed Forces of the United States in 
Thailand, Laos, or Cambodia, or the 
airspace thereover, during the same 
period and serving in direct support of 
operations in Vietnam are also eligible 


_for this award. 


(b) Qualifications: To. qualify for 
award of the VSM an individual must 
meet one of the following qualifications: 

(1) Be attached to or regularly serve 
for 1 or more days with an organization 
participating in or directly supporting 
military operations. 

(2) Be attached to or regularly serve 
for 1 or more days abroad a Naval vessel 
directly supporting military operations. 

(3) Ketaily participate as a 
in one or more aerial 


‘ 


_ flights into airspace above Vietnam and 


contiguous waters directly supporting 
military operations. 

(4) Serve on temporary duty for 30 
consecutive days or 60 nonconsecutive 
days in Vietnam or contiguous areas, 
except that time lishit may be waived for 
personnel participating in actual combat 
operations. 

(c) No person will be entitled to more 
than one award of the VSM. 

(d) Individuals qualified for the 
AFEM for reason of service in Vietnam 
between July 1, 1958 and July 3, 1965 
(inclusive) shall remain qualified for 
that medal. Upon request (unit 
personnel officer) any such individual 
may be awarded the VSM instead of the 
AFEM. In such instances, the AFEM 
will be deleted from the list of 
authorized medals in personnel records. 
No person will be entitled to both 
awards for Vietnam service. 

(e) Service members who earned the 
AFEM for Operation FREQUENT WIND 
between April 29-30, 1975, may elect to 
receive the Vietnam Service Medal 
instead of the AFEM. No service 
member may be issued both medals for 
service in Vietnam. 

(f} Vietnam and contiguous waters, as 
used herein, is defined.as an area which 
includes Vietnam and the water 
adjacent thereto within the following 
specified limits: From a point on the 
East Coast of Vietnam at the juncture of 
Vietnam with China southeastward to 
21 degrees N. latitude, 108 degrees; 
15’E. longitude; thence, southward to 18 
degrees; N. latitude, 108 degrees; 15’ E. 
longitude; thence southeastward to 17 
degrees 30’ N. latitude, 111 degrees E. 
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longitude; thence southward to 11 
degrees N. latitude; 111 degrees E. 
longitude; thence southwestward to 7 
degrees N. latitude, 105 degrees E. 

- longitude; thence westward to 7 degrees 
N. latitude, 103 degrees; E. longitude; 
thence northward to 9 degrees 30’ N. 
latitude, 103 degrees E. longitude, 
thence northeastward to 10 degrees 15’ 
N. latitude, 104 degrees 27’ E. longitude; 
thence northward to a point on the West 
Coast of Vietnam at the juncture of 
Vietnam with Cambodia. . 

(g) The VSM may be awarded 
posthumously. 

(h) The boundaries of the Vietnam — 
combat zone for campaign participation 
credit are as defined in paragraph (d) of 
this section. 

(i) One bronze service star is 
authorized for each campaign. under the 
following conditions: 


(1) Assigned or attached to and 
present for duty with a unit during the 
period in which it participated i in 
combat. 

(2) Under orders in the combat zone 
and in addition meets any of the 
following requirements: 

(i) Awarded a combat decoration. 

(ii) Furnished a certificate by a 
commanding general of a corps, higher 
unit, or independent force that he 
actually participated in combat. 

(iii) Served at a normal post of duty 
(as contrasted to occupying the status of 
an inspector, observer, or visitor). 

(iv) Aboard a vessel other than in a 
passenger status and furnished a 
certificate by the home port commander 
of the vessel that he served in the 
combat zone. 

(3) Was an evadee or escapee in the 
combat zone or recovered from a 
prisoner-of-war status in the combat 
zone during the time limitations of the 


TABLE 7 


campaign. Prisoners of war will not be 
accorded credit for the time spent in 
confinement or while otherwise in 
restraint under enemy control. 


(j) Description. The medal is Bronze, 
11% inches in diameter, an oriental 
dragon behind a grove of bamboo trees 
above the inscription “REPUBLIC OF 
VIETNAM SERVICE.” On the reverse, a 
crossbow surmounted a by a torch above 
the arched inscription “UNITED 
STATES OF AMERICA”. The ribbon is 
1 3 inches wide and consists of the: 
following stripes: ¥% inch Primitive 
Green 67188; 5/6 inch Air Force Yellow 
67103; “4 inch Old Glory Red 67156; 
5/2 inch Air Force Yellow; center “16 
inch Old Glory Red; %/s2z inch Air Force 
Yellow; “16 inch Old Glory Red; 6 
inch Air Force Yellow; and ¥ inch 
Primitive Green. 


(k) The Vietnam campaigns are 


- provided in Table 7 below: 


Campaigns 


Inclusive dates 


Streamer inscription 


Vietnam Advisory Campaign 


Vietnam Defense Campaign 
Vietnam Counteroffensive 


Vietnam Counteroffensive Phase II 


Vietnam Counteroffensive Phase III 


Tet Counteroffensive 
Vietnam Counteroffensive Phase IV 
Vietnam Counteroffensive Phase V 
Vietnam Counteroffensive Phase VI 


Tet 69 Counteroffensive 


Vietnam Summer-Fall 1969 


Vietnam Winter-Spring 1970 


Sanctuary Counteroffensive 
Vietnam Counteroffensive Phase VII 


Consolidation | 
Consolidation II 


Vietnam Cease-Fire 


March 15, 1962 to March 7, 1965: 

March 8, 1965 to December 24, 1965 

December 25, 1965 to June 30, 1966 

July 1, 1966 to May 31, 1967 (see footnote 
below). 

June 1, 1967 to January 29, 1968 


January 30, 1967 to April 1, 1968 

April 2, 1968 to June 30, 1968 

July 1, 1968 to November 1, 1968 
November 2, 1968 to February 22, 1969 


February 23, 1969 to June 8, 1969 
June 9, 1969 to Ocfober 31,-1969 
November 1, 1969 to April 30, 1970 
May 1, 1970 to June 30, 1970 

July 1, 1970 to June 30, 1971 


July 1, 1971 to November 30, 1971 
December 1, 1971 to March 29, 1972 


March 30, 1972 to January 28, 1973 


Vietnam Advisory 1962-1965. 
Vietnam Defense 1965. 

Vietnam Counteroffensive 1965-1966. 
Vietnam Phase II-1966, 1967. 


Vietnam Counteroffensive, Phase in, 
1968. 

Tet Counteroffensive 1968. 

Vietnam Counteroffensive, Phase IV 1968. 

Vietnam Counteroffensive, Phase V 1968. 

Vietnam Counteroffensive, Phase VI 1968— 
1969. 

Tet 69/Counteroffensive, 1969. 

Vietnam Summer-Fall 1969. 

Vietnam Winter-Spring 1970. 

Sanctuary Counteroffensive 1970. . 

Vietnam Counteroffensive, Phase VII, 1970- 
1971. 

Consolidation | 1971. 

Consolidation Il 1971-1972. 

Vietnam Cease-Fire 1972-1973. 


1967— 


Footnote: Arrowhead device authorized only for members of the 173d Airborne Brigade who actually participated in the landing in the vicinity 
of Katum, Republic of Vietnam, between the hours of 0800-0907, inclusive on February 27, 1967. A bronze service star affixed to the Para- 
chutist Badge is authorized for members of the 173d Airborne Brigade for participation in combat parachute jump on February 22, 1967 per De- 


partment of the Army General Orders 18, 1979. 


§578.27 Southwest Asia Service Medal. 


(a) The Southwest Asia Service Medal 
(SWASM) was established by Executive 
Order 12754, March 12, 1991. It is 
awarded to all members of the Armed 
Forces of the United States serving in 
Southwest Asia and contiguous waters 
or airspace thereover, on or after August 
2, 1990 to November 30, 1995. 
Southwest Asia and contiguous waters, 
as used herein, is defined as an area ~ 
which includes the Persian Gulf, Red 
Sea, Gulf of Oman, Gulf of Aden, that 
portion of the Arabian Sea that lies 
north of 10 degrees N. latitude and west 


of 68 degrees E. longitude, as well as the 
total land areas of Iraq, Kuwait, Saudi 
Arabia, Oman, Bahrain, Qatar, and 
United Arab Emirates. 

(b) Members of the Armed Forces of - 
the United States serving in Israel, 
Egypt, Turkey, Syria, and Jordan 
(including the airspace and territorial 
waters) between January 17, 1991 and 
April 11, 1991, will also be eligible for 
this award. Members serving in these 
countries must have been under the 
command and control of U.S. Central 
Command or directly supporting 
military operations in the combat 
theater. 


(c) To be eligible, a service member 
must meet one or more of the following 
criteria: 

(1) Be attached to or regularly serving 
for one or more days with an 
organization participating in ground or 
shore (military) operations. 

(2) Be attached to or regularly serving 
for one or more days aboard a naval ° 
vessel directly supporting military 
operations. 

(3) Be actually participating as a crew 
member in one or more aerial flights 
directly supporting military operations 
in the areas designated in bin te (a) 
and (b) of this section. 


== = 
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(4) Be serving on temporary duty for 
30 consecutive days or 60 
nonconsecutive days. These time - 
limitations may be waived for people 
participating in actual combat 
operations. 


(d) The SWASM may be awarded 
posthumously to any person who lost 
his or her life while, or as a direct result 
of, participating in Operation DESERT 
SHIELD or Operation DESERT STORM. 
without regard to the length of such 
service, if otherwise eligible. 


TABLE 8 


(e) One bronze service star will be 
worn on the suspension and service 
ribbon of the SWASM for participation 
in each designated campaign. Service 
stars are described in § 578.61. The 
designated campaigns for Southwest 
Asia are provided in Table 8 below: 


Campaign 


Inclusive dates 


Streamer inscription 


Defense of Saudi Arabia 


Liberation and Defense of Kuwait 
Southwest Asia Cease-Fire 


August 2, 1990 to January 16, 1991 
January 17, 1991 to April 11, 1991 


April 12, 1991 to November 30, 1995 


Defense of Saudi Arabia 1990—1991. 
Liberation and Defense of Kuwait 1991. 
Southwest Asia Cease-Fire, 1991-1995. 


(f) See AR 670—20 for the Civilian 
Service in Southwest Asia Medal. 

(g) Description. The medal is Bronze 
1% inches wide, with the words 
“SOUTHWEST ASIA SERVICE” across 
the center background. Above the center 
is a desert scene with a tank, armored 


personnel carrier, helicopter and camels 


with the rising sun in the background. 
Below the center is a seascape with 
ship, tanker, aircraft and clouds in the 
background. On the reverse,isan 
upraised sword entwined with a palm 
frond and “UNITED STATES OF 
AMERICA” around the edge. The ribbon 
is 1% inches wide and consists of the 
following stripes: %6 inch Black 67138; 
¥ inch Chamois 67142; %16 inch Old 
Glory Blue 67178; 16 inch White 
67101; “16 inch Old Glory Red 

67156; *16 inch Chamois; °/s2 inch 
Myrtle Green 67190; center 16 inch 
Black; */s2 inch Myrtle Green; #16 inch 
Chamois; “6 inch Old Glory Red; “16 
inch White; “16 inch Old Glory Blue; ¥% 
inch Chamois; and “16 inch Black. 


§578.28 Kosovo Campaign Medal. 

(a) Criteria. The Kosovo Campaign 
Medal (KCM) was established by ~ 
Executive Order 13154, May 3, 2000. It 
is awarded to members of the Armed 
Forces of the United States who, after 
March 24, 1999, meet the following 
criteria: 

(1) Participated in or served in direct 
support of Kosovo Operation(s): ALLIED 
FORCE; JOINT GUARDIAN; 
ALLIEDHARBOUR; SUSTAIN HOPE/ 
SHINING HOPE; NOBLE ANVIL; or 
Kosovo TASK FORCE(S): HAWK, 
SABER; or HUNTER within the Kosovo 
Air Campaign or Kosovo Defense 
Campaign areas of eligibility. 

(i) Kosovo Air Campaign. The Kosovo 
Air Campaign began on March 24, 1999 
and ended on June 10, 1999. The area 
of eligibility for the Air Campaign 
includes the total land area and air 
space of Serbia (including Kosovo), 
Montenegro, Albania, Macedonia, 
Bosnia, Croatia, Hungary, Romania, 


Greece, Bulgaria, Italy and Slovenia; and 
the waters and air space of the Adriatic © 
and Jonian Sea north of the 39th North 
latitude. 

(ii) Kosovo Defense Campaign. The 
Kosovo Defense Campaign began on 
June 11, 1999 to a date to be 
determined. The area of eligibility for 
the Defense Campaign includes the total 
land area and air space of Serbia 
(including Kosovo), Montenegro, 
Albania, Macedonia, and the waters and 
air space of the Adriatic Seas within 12 - 
nautical miles of the Montenegro, 
Albania, and Croatia coastlines south of 
42 degrees and 52 minutes North 


. latitude. 


(2) Service members must be bona 
fide members of a unit participating in 
or be engaged in direct support of the 
operation for 30 consecutive days in the 
area of eligibility or for 60 
nonconsecutive days provided this 
support involves entering the operations 
area of eligibility for meet one or more 
of the following criteria: 

(i) Be engaged in actual combat, or 
duty that is equally as hazardous as 
combat duty, during the operation with 
armed opposition, regardless of time in 
the area of eligibility; 

(ii) While participating in the 
operation, regardless of time, is 
wounded or injured and requires 
medical evacuation from the area of 
(iii) While participating as a regularly 
assigned aircrew member flying sorties 
into, out of, within, or over the area of 
eligibility in direct support of the 
military operations. 

(b) The KCM may be awarded 


posthumously to any person who lost 


his or life without regard to the length 
of such service. 

(c) One bronze service star will be 
worn on the suspension and service 
ribbon of the KCM for participation in 
each campaign (Kosovo Air Campaign 
and Kosovo Defense Campaign). 
Qualification for a second bronze 
service star requires meeting the criteria 


for both campaigns. The 30 consecutive 
or 60 nonconsecutive days that begin 
during the Air Campaign and continues 
into the Defense Campaign entitles a 
member to only one bronze service star. 


(d) Description. The medal is bronze, 
1% inches in diameter, with the stylized 
wreath of grain, reflecting the 
agricultural domination of the area and 
its economy, symbolizes the basic 
human rights while highlighting the 
desire of all for peace, safety and 
prosperity. The rocky terrain; fertile 
valley, and mountain pass refer to the 
Dinartic Alps and the Campaign Theater 
of operations. The sunrise denotes the 


dawning of a new age of unity and hope; 


the right to forge a future of freedom, 
progress and harmony, thus fulfilling 
the goal of the Alliance. On the reverse 
an outline of the Yugoslavian Province 
of Kosovo, denoting the area of conflict, 
is combined with a NATO star and 
highlighted compass cardinal points, 
signifying the Alliance participants who 
stabilized the region and provided 


_ massive relief. The inscription ‘‘IN 


DEFENSE OF HUMANITY” reinforces 
the objective of the action. The ribbon 
is 1% inches in width. It is composed 
of the following vertical stripes: 1°/s2 
inches Old Glory Blue 67178; 7 inch. 
Scarlet 67111; 2 inch White 67101; 
7/ea inch Old Glory Blue 67178; 1°/2 
inch Scarlet 67111. 


§578.29 Afghanistan Campaign Medal. 


(a) The Afghanistan Campaign Medal — 
is authorized by Public Law 108-234, 
May 28, 2004 and Executive Order 
13363, November 29, 2004. It is ; 
authorized for award to individuals who 
served in direct support of Operation 
ENDURING FREEDOM. The area of 
eligibility encompasses all land area of 
the country of Afghanistan and all air 
spaces above the land. The period of 
eligibility is on or after October 24, 2001 
to a future date to be determined by the 
Secretary of Defense or the cessation of 


Operation ENDURING FREEDOM. 
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(b) Criteria. Service members 
qualified for the Global War on 
Terrorism Expeditionary Medal by 
reasons of service between October 24, 
2001 and February 28, 2005, in an area 
for which the Afghanistan Campaign — 
Medal was subsequently authorized, 
shall remain qualified for that medal. 
Upon application, any such service 
member may be awarded the 
Afghanistan Campaign Medal in lieu of 

- the Global War on Terrorism ; 
Expeditionary Medal for such service. 
No service member shall be entitled to 
both medals for the same act, 
achievement or period of service. 

(c) General. Service members must 
have been assigned, attached, or 
mobilized to units operating in the area 
of eligibility for 30 consecutive days or 
for 60 non-consecutive days or meet one 
of the following criteria: 

(1) Be engaged in combat during an 
armed engagement, regardless of the 
time in the area of eligibility. 

(2) While participating in an 
operation or on official duties, is 
wounded or injured and requires 
medical evacuation from the area of 
eligibility. 

3) While participating as a regularly 
assigned air crewmember flying sorties 
into, out of, within or over the area of 
eligibility in direct support of the 
military operations; each day of 
operations counts as one day of 
eligibilit 

d) Risbee: The following rules apply to 
award of the Afghanistan Campaign 
Medal: 

(1) The Afghanistan Campaign Medal 
may be awarded posthumously. 

(2) Only one award of this medal may 
be authorized for any individual. 

. (3) Under no condition shall 
personnel 6r uhits receive the 
Afghanistan Campaign Medal, the 
Global War on Terrorism Expeditionary 
Medal, the Global War on Terrorism 
Service Medal, the Iraq Campaign 
Medal, or the Armed Forces 
Expeditionary Medal for the same 
action, time period or service. 

(e) Precedence. The Afghanistan 
Campaign Medal shall be positioned 
below the Kosovo Campaign Medal and 
above the Iraq Campaign Medal. 

(f) Description. On a bronze metal 1 % 
inches (3.49 cm) in diameter above a 
range of mountains is a map of 
Afghanistan. Around the top is the 
inscription “AFGHANISTAN 
CAMPAIGN.” On the reverse, a 
radiating demisun superimposed by an 
eagle’s head couped. Inscribed across 
the bottom half of the reverse side are 
the three lines ‘‘“FOR SERVICE” 
“AFGHANISTAN” all enclosed by a 
laurel wreath. The ribbon is 1 “ inches 


wide and consists of the following 
stripes: %4 inch Emerald 67128: *A6 
inch Scarlet 67111; Ys inch Black 
67138; 7/2 inch White 67101; 2 inch 
Scarlet 67111; ¥s2 inch White 67101; | 
¥32 inch Old Glory Blue 67178; Ys2 inch 


White 67101; inch Scarlet 67111; 


7/32 inch White 67101; % inch Black 
67138; 346 inch Scarlet 67111; °%4 inch 
Emerald 67128. 


§578.30 iraq Campaign Medal. 

(a) The Iraq Campaign Medal is 
authorized by Public Law 108-234, May 
28, 2004 and Executive Order 13363, 
November 29, 2004. It is authorized for 
award to individuals who have served 
in direct support of Operation IRAQI 
FREEDOM. The area of eligibility 
encompasses all land area of the country 
of Iraq, and the contiguous water area 
out ta. 12 nautical miles, and all air 
spaces above the land area of Iraq and 
above the contiguous water area out to 
12 nautical miles. The period of 
eligibility is on or after March 19, 2003 
to a future date to be determined by the 
Secretary of Defense or the cessation of 
Operation IRAQI FREEDOM. 

(b) Criteria. Service members 
qualified for the Global War on 
Terrorism Expeditionary Medal by . 
reasons of service between March 19, 


_, 2003 and February 28, 2005, in an area 


for which the Iraq Campaign Medal was 
subsequently authorized, shall remain 
qualified for that medal. Upon 
application, any such service member 
may be awarded the Iraq Campaign 
Medal in lieu of the Global War on 
Terrorism Expeditionary Medal for such 
service. No service member shall be 
entitled to both medals for the same act, 
achievement or period of service. 

(c) General. Service members must 
have been assigned, attached, or 
mobilized to units operating in the area 
of eligibility for 30 consecutive days or 
for 60 non-conseCcutive days or meet one 
of the following criteria: 

(1) Be engaged in combat during an 
armed engagement, regardless of the 
time in the area of eligibility. 

(2) While participating in an 
operation or on official duties, is 
wounded or injured and requires 
medical evacuation from the area of 
eligibility. 

3) While participating as a regularly 
assigned air crewmember flying sorties 


‘into, out of, within or over the area of 


eligibility in direct support of the 
military operations; each day of 
operations counts as one day of 
eligibilit 

(d) Rules. The following rules eight to 
award of the Iraq Campaign Medal: 

(1) The Iraq Campaign Medal may be 
awarded posthumously. 


(2) Only one award of this medal may 
be authorized for any individual. 

(3) Under no condition shall 
personnel receive the Iraq Campaign 
Medal, the Global War on Terrorism 
Expeditionary Medal, the Global War on 
Terrorism Service Medal, the Iraq 
Campaign Medal, or the Armed Forces 
Expeditionary Medal for the same 
action, time period or service. 

(e) Precedence. The Iraq Campaign 
Medal shall be positioned below the 
Afghanistan Campaign Medal and above 
the Global War on Terrorism 

editionary Medal. 

on Description. On a bronze metal Ys 
inches (3.49 cm) in diameter the relief 
of Iraq, surmounted by two lines 
throughout, surmounting a palm wreath. 
Above is the inscription “IRAQ 
CAMPAIGN.” On the reverse, the Statue 
of Freedom surmounting a sunburst, 
encircled by two scimitars points down 
crossed at tip of blades, all above the 
inscription ‘FOR SERVICE IN IRAQ.” 
The ribbon is 1° inches wide and 
consists of the following stripes: 2° 
inch Scarlet 67111; “16 inch White 
67101; Ys2 inch Green 67129; “6 inch 
White 67101; %2 inch Black 67138; “As 
inch Chamois 67142; 2 inch Black 
67138; 16 inch White 67101; 2 inch 


_Green 67129; inch White 67101; 


inch Scarlet 67111. 


§578.31 Global War on Terrorism 
Expeditionary Medal. 

(a) The Global War on Terrorism 
Expeditionary Medal (GWOTEM) was 
established by Executive Order 13289, 
March 12, 2003. It is authorized for 
award to members of the Armed Forces 
of the United States who deploy abroad 
for service in the Global War on 
Terrorism operations on or after 
September 11, 2001 to a date to be 
determined. Operations approved for 
the GWOTEM are provided in paragraph 
(g) of this section. 

(b) Procedures. (1) The Secretary of 
Defense in consultation with the 
Chairman, Joint Chiefs of Staff will 
designate approved operations on a 
case-by-case basis when requested by 
the Combatant Commanders. 

(2) The general area of eligibility 
(AOE) encompasses all foreign land, 
water, and air spaces outside the fifty 
states of the United States and outside + 
200 nautical miles of the shores of the 
United States. The Secretary of Défense, 
when recommended by the Chairman, 
Joint Chiefs of Staff, shall designate the _ 
specific area of eligibility per qualifying 
operation. 

(3) Because counter-terrorism 
operations are global in nature, the AOE 
for an approved operation may be 
deemed to be non-contiguous. The 
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Combatant Commander has the 

authority to approve award of the medal 

for units and personnel deployed within 

his or her theater. Under no conditions 
‘will units or personnel within the 

United States, the general region 

excluded in paragraph (b)(2) this section 
- be deemed eligible for the GWOTEM. 

(c ) Criteria. Service members must be 

assigned, attached or mobilized to a unit 

‘ participating in designated operations 
for 30 consecutive days or 60 
nonconsecutive days in the AOE, or 
meet one of the following criteria: 

(1) Be engaged in actual combat 
against the enemy and under 
circumstances involving grave danger of. 
death or serious bodily injury from 
enemy action, regardless of time in the 
AOE. 

(2) While participating in the 
designated operation, regardless of time, 
is killed, wounded or injured requiring 
medical evacuation from the AOE. 

* (3) Service members participating as a 
regularly assigned air crew member 
flying sorties into, out of, within, or over 
the AOE in direct support of Operations 
Enduring Freedom and/or Iraqi Freedom 
are eligible to qualify for award of the 
GWOTEM. Each day that one or more 
sorties are flown in accordance with 
these criteria shall count as one day 
toward the 30 or 60 day requirement. 

(d) General. (1) The CWOTEM may be 
awarded posthumously. 

(2) Service members may be awarded 
both the GWOTEM and the Global War 
on Terrorism Service Medal (GWOTSM) 
if they meet the criteria for both awards; 
however, the qualifying period of 
service used to establish eligibility for 
one award cannot be used to justify 
eligibility for the other award. 

3) Order of Precedence. The 
GWOTEM will be worn before the 
GWOTSM and both shall directly follow 
the Kosovo Campaign Medal (KCM) 
(i.e., KCM, GWOTEM, GWOTSM, Korea 
Defense Service Medal (KDSM), etc.). 

(4) Subsequent awards. Only one 
award of the GWOTEM may be 
authorized to any individual; therefore, 
an appurienance (e.g., oak leaf cluster, 
bronze service star) is authorized for 
wear on the GWOTEM. 

(e) [Reserved] 

(f) Battle stars. (1) Battle stars may be 
applicable for service members who 
were engaged in actual combat against 
the enemy and under circumstances 
involving grave danger of death or 
serious bodily injury from enemy 
action. Only the Combatant Commander 
can initiate a request for a Battle Star. - 

- The request will contain the specific 
unit(s) or individual(s) engaged in 

- actual combat, the duration for which 
actual combat was sustained, and a 


detailed description of the actions 
against the enemy. 


(2) The Chairman, Joint Chiefs of Staff 
(CJCS) is the approving authority for 
Battle Stars. 

(3) The approval of battle stars by the 
CJGS is the authority for the senior 
Army commander in the combat theater 
to approve campaign participation 
credit. See paragraph 7-18, Table 7-1 
and Figure 7-1, AR 600-—8—22. 


(g) Approved operations. Initial award . 


of the GWOTEM is limited to service 
members deployed abroad in Operations 
ENDURING FREEDOM and IRAQI 
FREEDOM in the following designated 
specific geographic areas of eligibility 
AOE: Algeria, Bahrain, Bosnia- 
Herzegovina, Bulgaria (Bourgas), Chad, 
Colombia, Crete, Guantanamo Bay Cuba, 
Cyprus, Diego Garcia, Djibouti, Egypt, 


- Eritrea, Ethiopia, Georgia, Hungary, 


Iran, Israel, Jordan, Kazakhstan, Kenya, 
Kosovo (only specific GWOT operations 
not associated with operations 
qualifying for the Kosovo Campaign - 
Medal), Kuwait, Kyrgyzstan, Lebanon, 
Mali, Mauritania, Niger, Oman, 
Pakistan, Philippines, Qatar, Romania ° 
(Constanta); Saudia Arabia, Somalia, 


_ Syria, Tajikistan, Turkey, Turkmenistan, 


Uganda, United Arab Emirates, 
Uzbekistan, Yemen, that portion of the 
Arabian Sea north of 10 degrees north 
latitude and west of 68 degrees 
longitude, Bab El] Mandeb, Gulf of Aden, 
Gulf of Aqaba, Gulf of Oman, Gulf of 
Suez, that portion of the Mediterranean 
Sea east of 28 degrees east longitude, 
Mediterranean Sea (“Boarding And 
Searching” Vessel Operations), Persian 
Gulf, Red Sea, Strait of Hormuz, and the 
Suez Canal. 


(h) Description. (1) Ribbon. The 
different topographies our Armed 
Forces operate in are represented by the 
colors tan for the deserts, green for the 
grass or woodlands, blue for the 
waterways and white for the snowy 
regions. Blue also alludes the 
atmosphere, the zone of airstrikes. Gold 
is emblematic of excellence and high 
achievement. The red, white and blue 
stripes at center highlight this nation’s 
role in the global war on terrorism. 


(2) Obverse. The eagle, strong, keen of 
eye and vigilant, represents the United 
States and our resolve to make the 
world safe from the-terrorism. The 
polestar and globe highlight the 
worldwide scope of this mission to 
secure our freedoms. 


(3) Reverse. The torch and fasces 


denote freedom and justice. The laurel 
represents honor and high esteem. 


§578.32 Global War on Terrorism Service 
Medal. 

(a) The Global War on Terrorism 
Service Medal (GWOTSM) was 
established by Executive Order 13289, 
March 12, 2003. It is authorized for 
award to members of the Armed Forces 
of the United States who have 
participated in or served in support of 
the Global War on Terrorism operations 
outside of the designated areas of 
eligibility defined in § 578.31 of this 
part, on or after September 11, 2001 to 
a future date to be determined. 
Operations approved for the GWOTSM 
are provided in paragraph (e) of this 
section. 

(b) Procedures. (1) The Chairman, 
Joint Chiefs of Staff will designate 
approved operations on a case-by-case 
basis when requested by the Combatant 
Commanders. 

(2) At the request of the Combatant 
Commander, the Chairman, Joint Chiefs 
of Staff may approve specific efforts that 
are rendered by unit(s) or individual(s) 
that meet all other requirements for 
award of the Global War on Terrorism 
Service Medal however, are not issued 
specific orders for the approved 
operation(s). 

(3) Battalion commanders and 
commanders of separate units have the 
authority to award the Global War on 
Terrorism Service Medal for approved 
operations to units and personnel 
within his or her command. 

(c) Criteria. Service members must be 
assigned, attached; or mobilized to a 
unit supporting-designated operations 
listed in § 578-31 of this part for 30 
consecutive days or for 60 
nonconsecutive days, or meet one of the 


. following criteria: 


(1) Initial award of the Global War on 
Terrorism Service Medal will be limited 
to airport security operations from 
September 27, 2001 through May 31, 
2002 and service members who 
supported Operations NOBLE EAGLE, 
ENDURING FREEDOM, and IRAQI 
FREEDOM. 

(2) All service members on active 
duty, including Reserve Components 
mobilized, or National Guardsmen 
activated on or after September 11, 2001 
to a date to be determined having served 
30 consecutive days or 60 
nonconsecutive days are authorized the 
Global War on Terrorism Service Medal. 

(d) General. (1) The GWOTSM may be 
awarded posthumously. 

(2) Service members may be awarded 
both the GWOTEM and the GWOTSM if 
they meet the requirements of both 
awards; however, the qualifying period 
used to establish eligibility for one 
cannot be used to justify whey for 
the other award. 
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(3) Order of Precedence. The 
GWOTSM will be worn directly below 
the GWOTEM and both shall directly 
follow the Kosovo Campaign Medal. 

(4) Subsequent awards, Only one 
award of the GWOTSM may be 
authorized for any individual; therefore, 
an appurtenance (e.g., oak leaf cluster, 
bronze service star) is not authorized. 

(e) Approved operations. Initial 
approved operations for the Global War 
on Terrorism Service Medal are Airport 
Security Operations from September 27, 
2001 through May 31, 2002 and 
Operations NOBLE EAGLE, ENDURING. 

FREEDOM and IRAQI FREEDOM. 

(f) Description. (1) Ribbon. The dark 
red stripe denotes sacrifice. The gold 
stripes symbolize achievement. The 
blue stripes signify justice. 

(2) Obverse. The obverse has a 
stylized globe, the universal symbol of 
the world. Surmounting the globe is six 
arrows exemplifying fighting power and 
readiness, also representing the area that 
terrorism is being fought; diplomatic, 
military, financial, intelligence, 
investigative and law enforcement. 
Below, a olive branch exemplifies peace 
and an oak branch emphasizing strength 
and protection. 

(3) Reverse. The reverse is inscribed 
‘FOR INTERNATIONAL RESPONSES 
AGAINST TERRORISM’ between three 
stars commemorate achievement and 
below the year ‘2002’. 


§578.33 Korea Defense Service Medal. 

(a) Eligibility Requirements. The 
Korea Defense Service Medal (KDSM) 
was authorized by Section 543, 2003 
National Defense Authorization Act. It 
is awarded to members of the Armed 
‘Forces who have served on active duty 
in support ofthe defense of the 
Republic of'Korea from July 28, 1954 to 
a date to be determined. 

(1) The area of eligibility encompasses 
all land area of the Republic of Korea, 
and the contiguous water out to 12 
nautical miles, and all air spaces above 
the land and water areas. 

(2) The KDSM period of eligibility is 
July 28, 1954, to a future date to be 
determined by the Secretary of Defense. 

(b) Specific. Service members must 
have been assigned, attached, or 
mobilized to units operating in the area 
of eligibility for 30 consecutive or for 60 
nonconsecutive days, or meet the 
following criteria: 

(1) Be engaged in combat during an 
armed engagement, regardless of the 
time in the area of eligibility. 

(2) Is wounded or injured in the line 
of duty and requires medial evacuation 
from the area of eligibility. 

(3) While participating as a regularly 
assigned air crew member flying sorties 


into, out of, or within the area of 
eligibility in direct support of military 
operations. Each day that one or more 
sorties are flown in accordance with 
these criteria shall count as one day 
toward the 30 or 60-day requirement. 

(4) Personnel who serve in operations 
and exercises conducted in the area of 
eligibility are considered eligible for the 
award as long as the basic time criteria 
is met. Due to the extensive time period 
for KDSM eligibility, the 
nonconsecutive service period for 
eligibility remains cumulative 
throughout the entire period. 

(c) Awarding. (1) The KDSM may be 
awarded posthumously. 

(2) Only one award of the KDSM is 
authorized for any individual. 

(d) Precedence. The KDSM shall be 
positioned below the Global War on 
Terrorism Service Medal in precedence; 
and shall be positioned above the 
Armed Forces Service Medal. 

(e) Description. The ribbon is dark 
green represents the land of Korea, blue 


_ indicates overseas service and 


commitment to achieving peace. Gold 
denotes excellence, white symbolizes 
idealism and integrity. The obverse is a 
bronze-color disc bearing a Korean 
“circle dragon”’ within an encircling 
scroll inscribed “Korea Defense Service 
Medal” with, in base, two sprigs, laurel 
to dexter side, bamboo to sinister. The 
four-clawed dragon is a traditional 
symbol of Korea and represents 
intelligence and strength of purpose. 
The sprig of laurel denotes honorable 
endeavor and victory, the bamboo refers 
to the land of Korea. The reverse is a 
representation of the land mass of Korea 
surmounted by two swords points up 


saltirewise within a circlet garnished of _ 


five points. The swords placed 
saltirewise over a map of Korea signify 
defense of freedom in that country and 
the readiness to engage in combat to that 
end. The circlet enclosing the device 
recalls the forms of five-petal symbols 
common in Korean armory. 


§578.34 Armed Forces Service Medal. 

(a) Criteria. The Armed Forces Service 
Medal (AFSM) was established by 
Executive Order 12985, January 11, 
1996. It is awarded to members of the 
Armed Forces of the United States who, 
after June 1, 1992 meet the following 
criteria: 

(1) Participate, or have participated, 
as members of U.S. military units, in a 
U.S. military operation that is deemed 
to be a significant activity; and 

(2) Encounter no foreign armed 
opposition or imminent threat of hostile 
action. 

(b) Eligibility requirements. To qualify 
for award of the AFSM service members 


must be bona fide members of a unit 
participating for one or more days in the 
operation within the designated area of 
eligibility, or meet one or more of the 
following criteria: 

(1) Be engaged in direct support for 30 
consecutive days in the area of 
eligibility (or for the full period when an 
operation is of less than 30 days 
duration) or for 60 nonconsecutive days 
provided this support involves entering 
the area of eligibility. 

(2) Participate as a regularly assigned 
crew member of an aircraft flying into, 
out of, within, or over the area of 
eligibility in support of the operation. 

c) Qualifying operations. (1) The 
AFSM may be authorized for significant 
U.S. military activities for which no 
other U.S. campaign or service medal is 
appropriate, such as— 

5 Peacekeeping operations. 

(ii) Prolonged humanitarian 
operations. 

(2) The AFSM may be awarded for 
U.S. military operations in direct 
support of the United Nations (UN) or 
the North Atlantic Treaty Organization 
(NATO), and for operations of assistance 
to friendly foreign nations. 

_(d) General criteria. (1) The AFSM 
provides recognition to participants 
who deploy to the designated area of 
eligibility for the qualifying operation. 
Outstanding or meritorious performance 
of non-deployed or remotely located 
support units and individuals is not 
justification for award of the AFSM. 
Such performance may be recognized by 
appropriate unit and/or individual 
decorations. 

(2) Because the AFSM may be 
awarded fora prolonged humanitarian 
operation, distinction between the 
AFSM and the Humanitarian Service 
Medal (HSM) must be maintained. The 
following rules apply: 

(i) The HSM is an individual U.S. 
service medal, presented to individuals 
who are physically present at the site of 
immediate relief and who directly 
contribute to and influence the 
humanitarian action. The HSM is only 
awarded for service during the 
identified “period of immediate relief”; 
eligibility for the HSM terminates once 
(if) the humanitarian action evolves into 
an “established ongoing operation 
beyond the initial emergency 
condition.” 

(ii) The AFSM is a theater award, 
authorized for presentation to all - 
participants who meet the eligibility 
requirements established for a 
designated operation. | 

(iii) For operations in which all 
deployed participants are awarded the 
HSM and for which the “period of 
immediate relief’ coincides with the 
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duration of significant deployed 
- operations, award of the AFSM is not 
authorized. 

(iv) Humanitarian operations for 
which some (or all) participants are 
awarded the HSM, which continue 
beyond the “‘period of immediate 
relief,”” may be recognized by award of 
the AFSM. The AFSM may be awarded 
for the entire period of the operation; 
individuals awarded the HSM for direct 
participation during the ‘period of 
immediate relief” are also eligible for 
the AFSM if awarded. 

(e) Limitations on awarding the 
AFSM. The following limitations apply 
when determining whether the AFSM 
should be awarded for a particular 
mission or operation or when 
determining eligibility for award to an 
individual: 

(1) The AFSM shall be awarded only 
for operations for which no other U.S. 
campaign or service medal is approved. 

(2) For operations in which personnel 
for only one Service participates, the 
AFSM shall be awarded only if there is 
no other suitable award available to that 
Service. 

(3) The military service of the 
individual on which qualification for 
the award of the AFSM is based shall 
have been honorable. 

(4) Award of the AFSM is not 

_ authorized for participation in national 
or international exercises. 

(5) The AFSM will not be awarded for 
NATO or United Nations operations not 
involving significant, concurrent U.S. 
military support operations. 

(f) Approval and designation of area 
of eligibility—(1) Approval of 
operations. The Chairman of the Joint 
Chiefs of Staff (CJCS) shall designate 
U.S. military operations subsequent to 
June 1, 1992 that qualify for the AFSM. 

(2) Designation of area of eligibility. 
(i) The CJCS shall specify the qualifying 
area of eligibility for award of the 
AFSM. 

(ii) Prior to submission to the CJCS for 
consideration, the proposed qualifying 
area of eligibility will be coordinated 
with the Joint Chiefs of Staff and the 
Commander in Chiefs (CINCs) to ensure 
all appropriate locations are included. 

(iii) Upon the recommendation of a 
CINC and in coordination with the Joint 
Chiefs of Staff, the CJCS may adjust the 
area of eligibility to reflect changes in 
the location, scope and degree of : 
participation of forces deployed to, and ' 
in direct support of, an operation for 
which the AFSM has been awarded. 

(g) Subsequent awards. No more than 
one medal shall be awarded to any one 
Service member. One bronze service star 
is worn to denote second and 
subsequent awards of the AFSM. To be 


eligible for additional awards, service 
must be rendered in more than one 
designated area and period of service. 
No two awards will be made for service 
in the same designated area. (Service 
stars are described in § 578.61) 

(h) Manner of wearing. The AFSM 
shall take precedence immediately after 
the Southwest Asia Service Medal. 

(i) Posthumous awards. The AFSM 
may be awarded posthumously to 
eligible soldier’s primary next of kin 
(primary next of kin is defined in the 
Glossary). 

(j) Designated U.S. military 
operations, area and dates are as 
follows: 

(1) Operations PROVIDE PROMISE, 
JOINT ENDEAVOR, ABLE SENTRY, 
DENY FLIGHT, MARITME MONITOR, 
and SHARP GUARD, from November 
20, 1995 to December 19, 1996. 

(2) Operation JOINT GUARD from 
December 20, 1996 to June 20, 1998. 

(3) Operation JOINT FORGE from 
June 21, 1998 to a date to be © 
determined. 

(4) Operation UNITED NATIONS 
MISSION in HAITI; U.S. FORCES in 
HAITI and U.S. SUPPORT GROUP- 
HAITI from April 1, 1995 to January 31, 
2000. 

(5) Operation PROVIDE COMFORT 
from December 1, 1995 to December 31, 
1996. 

(k) See AR 672-20 for the Armed 
Forces Civilian Service Medal. 

(1) Description. The medal is Bronze, 
1% inches in diameter with a demi- 
torch (as on the Statue of Liberty) 
encircled at the top by the inscription 
“*ARMED FORCES SERVICE MEDAL” 
on the obverse side. On the reverse side 
is an eagle (as on the seal of the DOD) 
between a wreath of laurel in base and 
the inscription “IN PURSUIT OF 
DEMOCRACY” at the top. The ribbon is 
1% inches wide and consists of the 
following stripes: “6 inch Goldenlight 
67107; % inch Jungle Green 67191; Y% 
inch Green 67129; Ys inch Mosstone 
67127; Ye inch Goldenlight; Center 4 
inch Bluebird 67117; % inch 
Goldenlight; % inch Mosstone; % inch 
Green; 1 inch Jungle Green; and Vis 


. inch Goldenlight. 


§578.35 Humanitarian Service Medal. 

(a) Criteria. The Humanitarian Service 
Medal (HSM) was established by 
Executive Order 11965, January 19, 
1977. It is awarded to members of the 
Armed Forces of the United States who, 
after April 1, 1975, distinguished 

- themselves by meritorious direct 
participation in a DOD approved 
significant military act or operation of a 
*humanitarian nature. It is not awarded 
for participation in dgmestic 


involving law 
enforcement, equal rights to citizens, or 
protection of properties. 

(b) To be eligible, a service member 
must meet the following requirements: 

_ (1) Must be on active duty at the time 
of direct participation in a DOD 
approved humanitarian act or operation. 
“Active duty” means full-time duty in 
the active military service of the United 
States. It includes duty on the active 
duty list, full-time training duty, annual 
training duty, and attendance, while in 
the active military service, at a school 
designated as a Service school by law or 
by the Secretary of the Military _ 
Department concerned per 10 U.S.C. 
101(22). This includes service as a cadet 
at the U.S: Military Academy. Members 
of the Army National Guard are eligible 
provided that the use of active forces © 
has been authorized in the act or 
operation. 

(2) Must have directly participated in 
the humanitarian act or operation 
within the designated geographical area 
of operation and within specified time 
limits. ‘“Direct participation” is defined 
as “hands on” activity at the site or sites 
of the military act or operation. 
Specifically excluded from eligibility for 
this medal are personnel or elements 
remaining at geographically separated 
military headquarters. 

(3) Must provide evidence which 
substantiates direct participation in a 
DOD approved humanitarian act or 
operation except when by-name 
eligibility lists are published. 
Acceptable evidence includes the 
following: 

(i) Certificates, letters of 
commendation or appreciation. 

(ii) Officer or enlisted evaluation 
reports. 

(iii) Copies of TDY or special duty 
orders reflecting participation within 
the specified timeframe and 
geographical location cited. 

(iv) After-action reports, situation 
reports, rosters, unit files or any other 
records or documentation which verify 
the service members participation. 

(v) Statements from commanders, 
supervisors, or other officials who were 
in a position to substantiate the service 
members direct participation in the area 
of operation. - 

(c) The HSM is a U.S. service medal 
and does not preclude or conflict with 
other service medals or decorations 
awarded on the basis of valor, 
achievement or meritorious service. 

(d) No person will be awarded more 
than one HSM for participation in the 
same military act or operation. 

(e) A service star wi Af be worn to 
denote direct participation in second or » 
subsequent humanitarian acts or 
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operations. The approved HSM i 
operations are provided in AR 600—8-22 
and the HQDA Military Awards Branch 
Web site: https:// 
www.perscomonline.army.mil/tagd/ 
awards/HSM.doc. 

(f) See AR 672-20 for Civilian Award 
for Humanitarian Service. 

(g) Description. The medal is Bronze, 
1% inches in diameter, surmounted by 
an open hand, palm up, extending to the 
upper left. On the reverse is a sprig of 
oak in a left oblique slant between the 
inscription HUMANITARIAN 
SERVICE” in three horizontal lines, and 
“UNITED STATES ARMED FORCES” in 
an arc around the base. Thé ribbon is 
1° inches wide and consists of the 
following stripes: 9/16 inch Imperial 
Purple 67161; “6 inch White 67101; “6 
inch Bluebird 67117; 4 inch Flag Blue 
67124; 16 inch Bluebird; “16 inch 
White; and %16 inch Imperial Purple. © 


§ 578.36 Military Outstanding Volunteer 
Service Medal. 

(a) Criteria. The Military Outstanding 
Volunteer Service Medal (MOVSM) was 
established by Executive Order 12830, 
January 9, 1993. It may be awarded to 
members of the Armed Forces of the 
United States and their Reserve 
Components, who subsequent to 
December 31, 1992, perform outstanding 
volunteer community service of a 
sustained, direct and consequential 
nature. 

(b) To qualify for award of the 
MOVSM a service member’s volunteer 
service must meet the following 
requirements: 

(1) Be to the civilian community, to 
include the military family community. 

(2) Be significant in nature and 
produce tangible results. 

. (3) Reflect favorably on the Mate? 

Service and the DOD. 

(4) Be of a sustained and direct 
_ nature. 

(c) While there is no specific ‘iene 
period to qualify for the MOVSM (for 
example, 500 hours of community 
service within 24 calendar months), 
approval authorities shall ensure the 
service to be honored merits the special 
recognition afforded by this medal. The 
MOVSM is intended to recognize 
exceptional community support over 
time and not a single act or 
achievement. Further, it is intended to 
honor direct support of community 
activities. For the purpose of this award, 
attending membership meetings or 
social events of a community service 
group is not considered qualifying 
service, while manning a community 
crisis action telephone line is 
considered qualifying service. 


(d) Approval authority for award of 
the MOVSM will be commanders 
(overseas and CONUS (continental 
United States)) serving in the rank of 
Lieutenant Colonel or higher. Before the 
recommendation is forwarded to the 
award approval authority, the 
recommender must certify that the 
service member meets the eligibility 
criteria for award of the MOVSM. 
Substantiating documentation, such as - 
record of hours contributed, ietters or 
certificates from activity supervisors, or 
other proof of the service member’s 
volunteer services may be attached as 
enclosures to the recommendation. 

(e) Description. The medal is Bronze, 
1% inches in diameter bearing on the 
obverse, five annulets interlaced enfiled 
by a star and environed by a wreath of 
laurel. On the reverse is a sprig of oak 
between the inscription 
“OUTSTANDING VOLUNTEER 
SERVICE” at the top and ‘““UNITED 
STATES ARMED FORCES” at the 
bottom. The ribbon is 1° inches wide 
and consists-of the following stripes: 
inch Bluebird 67117; % inch 
Goldenlight 67107; *16 inch Bluebird; 
inch Green 67129; %2 inch 
Goldenlight; center “6 inch Green; °/s2 
inch Goldenlight; “16 inch Green; */16 
inch Bluebird; ’ inch Goldenlight; and 
Ye inch Bluebird. 


§578.37 Army Good Conduct Medal. 

(a) Criteria. The Army Good Conduct 
Medal (AGCM) was established by 
Executive Order 8809, June 28, 1941 
and was amended by Executive Order 
9323, 1943 and by Executive Order 
10444, April 10, 1953. It is awarded for 
exemplary behavior, efficiency, and 
fidelity in active Federal military 
service. It is awarded on a selective 
basis to each soldier who distinguishes 
himself or herself from among his or her 
fellow soldiers by his exemplary 
conduct, efficiency, and fidelity 
throughout a specified period of 
continuous enlisted active Federal 
military service. There is no right or 
entitlement to the medal until the 
immediate commander has approved 
the award and the award has been 
announced in permanent orders. 

(b) Personnel eligible: (1) Active 
Component enlisted soldiers. 

(2) Active Guard Reserve (AGR) 
enlisted personnel serving on extended 
periods of active duty (other than for 
training) under 10 U.S.C. and 32 U.S.C. 
are eligible for award of the AGCM for 
qualifying service beginning on or after 
September 1, 1982, provided no period 
of the service has been duplicated by 
the same period of service for which the 
soldier has been awarded the Army 
Reserve Components Achievement 


Medal (ARCAM). The AGCM 
qualification period may commence 
anytime during the 3 years immediately 
preceding the September 1, 1982 
effective date provided no portion of 
service for the AGCM is included in a 
period of service for which the ARCAM 
was awarded. 

(3) Retroactively to eligible Army of 
the United States (AUS) enlisted 
personnel. 

(4) Other Army enlisted personnel as 
may be directed by the Secretary of the 
Army. 

(c) Awarding authority. Unit 
commanders are authorized to award 
the AGCM to enlisted personnel serving 
under their command jurisdiction who 
meet the established criteria. Send 
requests for award of the AGCM for 
former soldiers to NPRC (see § 578.8(e) 
for address). Requests for award of the 
AGCM for Army National Guard and 
Army Reserve members for periods of 
active duty based on qualifying prior 
active Federal military service (Regular 
Army and AUS) will be forwarded 
through normal command channels to 
the Commander, USA HRC-St. Louis, 
ATTN: ARPC-PSP-R, One Reserve Way, 
St. Louis, MO 63132-5200. Separation 
transfer points will review the records 
of enlisted personnel being separated to 
determine whether they qualify for the 
AGCM. Where possible, make a 
reasonable effort to contact the unit 
commander before awarding the medal 
to qualified members. 

(4) Basis for approval. The immediate 
unit commander’s decision to award the 
AGCM will be based on his or her 
personal knowledge and of the 
individual's official records for periods 
of service under previous commanders 
during the period for which the award 
is to be made. The lack of official 
disqualifying comment by such 
previous commanders qualifies the use 
of such period toward the award by the 
current commander. 

(e) Qualifying periods of service. Any 
one of the following periods of 
continuous enlisted active Federal 
military service qualifies for award of 
the AGCM or of an AGCM Clasp (see 
paragraph (h) of this section in 
conjunction with the criteria in 
paragraph (f) of this section): 

(1) Each 3 years completed on or after 
August 27, 1940. 

(2) For first award only, 1 year served 
entirely during the period December 7, 
1941 to March 2, 1946. 

(3) For first award only, upon 
termination of service on or after June 
27, 1950, of less than 3 years but more 
than 1 year. 

(4) For first award only, upon 
termination of service, on or after June 
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27, 1950, of less than 1 year when final 
. separation was by reason of physical 
disability incurred in the line of duty. 

(5) For first award only, for those 
individuals who died before completing 
1 year of active Federal military service 
if the death occurred in the line of duty. 

_ (f) Character of service. Throughout a 
qualifying period, each enlisted soldier 
must meet all of the following criteria 
for an award: 

(1) The immediate commander 
evaluates the soldier’s character as 
above reproach. 

(2) The record of service indicates that 
the soldier has— 

(i) Willingly complied with the 
demands of the military environment. 

(ii) Been loyal and obedient to their 
superiors. 

iii) Faithfully supported the goals of 
their organization and the Army. 

(iv) Conducted themselves in such an 
exemplary manner as to distinguish 
them from their fellow soldiers. 

(3) While any record of non-judicial 
punishment could be in conflict with 
recognizing the soldier’s service as 
exemplary, such record should not be 
viewed as automatically disqualifying. 
The commander analyzes the record, 
giving consideration to the nature of the 
infraction, the circumstances under 
which it occurred and when. Conviction 
by court-martial terminates a period of 
qualifying service; a new period begins 

_ following the completion of sentence 

imposed by court-martial. 

4) In terms of job performance, the 
soldier’s efficiency must be evaluated 
and must meet all requirements and 
expectations for that soldier’s grade, 
Military Occupational Specialty (MOS), 
and experience. 

(5) Individuals whose retention is not 
warranted under standards prescribed 
in AR 604-10, or for whom a bar to 
reenlistment has been approved under 
the provisions of AR 601-280, chapter 
6 (specifically for the reasons 
enumerated in paragraphs 6—4a, b, and 
d), are not eligible for award of the 
AGCM. 

(g) Additional implementing 
instructions. (1) Qualifying periods of 
service (paragraph (e) of this section) 
must be continuous enlisted active 
Federal military service. When an 
interval in excess of 24 hours occurs 
between enlistments, that portion of 
service before to the interruption is not 
creditable toward an award. 

(2) Release from enlisted status for 
entry into service as a cadet or 
midshipman at any U.S. service 
academy, or discharge from enlisted 
status for immediate entry on active 
duty in an officer status is considered 
termination of service for awarding the 


AGCM. A minimum of 12 months 
enlisted service is required and must 
have been completed for first award of 
the AGCM; otherwise, the full 3 years of 
qualifying enlisted service is required. 

(3) A qualified person scheduled for 
separation from active Federal military 
service should receive the award at his 
or her last duty station. Such award is 
authorized up to 30 days before the 
soldier’s departure en route to a 
separation processing installation in 
CONUS or overseas. Orders announcing 
such advance awards will indicate the 
closing date for the award prefixed with 
date of separation, on or about, as the 
response to the “Dates or period of 
service” lead line. Example: From 
October 31, 1977 to date of separation 
on or about October 30, 1980. For 
soldiers who are granted terminal leave 
prior to retirement or End Tour of 
Service (ETS), orders awarding second 
and subsequent awards of the AGCM 
may be issued up to 90 days before 
retirement or ETS date. 

(4) An award made for any authorized 
period of less than 3 years must be for 
the total period of obligated active 
Federal military service. This applies to 
first award only, all other awards of the 
AGCM require 3 full years qualifying 
service. 

(5) Discharge under provisions of AR 
635-200 for immediate (re)enlistment is 
not termination of service. 

(h) Disqualification for the Army 
Good Conduct Medal. (1) Conviction by 


‘courts-martial terminates a period of 


qualifying service; a new period begins 
the following day after completion of 
the sentence imposed by the court- 
martial. 

(2) Individual whose retention is not 
warranted under standards prescribed 
in AR 604-10, or for whom a bar to 
reenlistment has been approved under 
the provisions of AR 601-280, chapter 
6 (specifically for the reasons 
enumerated in, paragraphs 6—4a, b, and 
d, AR 601-280), are not eligible for 
award of the AGCM. 

(3) In instances of disqualification as 
determined by the unit commander, the 
commander will prepare a statement of 
the rationale for his or her decision. 
This statement will include the period 
of disqualification and will be referred 
to the individual according to AR 600- 
37. The unit commander will consider 
the affected individual’s statement. If 
the commander’s decision remains the 
same, the commander will forward his 
or her statement, the individual’s 
statement, and his or her consideration 
for filing in the individual’s military 
record. 

(4) Disqualification for an award of 
the AGCM can occur at any time during 


a qualifying period (for example, when 
manner of performance or efficiency 
declines). The custodian of the soldier’s 
record will establish the new 
“beginning date” for the soldier’s 
eligibility for award of the AGCM, 
annotate the date on the soldier’s DA 
Form 2-1, and submit an automated 
transaction. These procedures do not 
apply if the soldier is disqualified under 
the provisions of paragraph (h)(2) of this 
section. 

(i) Subsequent awards and clasps. A 
clasp is authorized for wear on the 
AGCM to denote a second or subsequent 
award. Clasps authorized for second and 
subsequent award are: 

(1) Award: 2d; Clasp: Bronze, 2 loops; 
{2) Award: 3d; Clasp: Bronze, 3 loops; 
(3) Award: 4th; Clasp: Bronze, 4 loops; 
(4) Award: 5th; Clasp: Bronze, 5 loops; 
(5) Award: 6th; Clasp: Silver, 1 loop; 
(6) Award: 7th; Clasp: Silver, 2 loops; 
(7) Award: 8th; Clasp: Silver, 3 loops; 
(8) Award: 9th; Clasp: Silver, 4 loops; 
(9) Award: 10th; Clasp: Silver, 5 loops; 
(10) Award: 11th; Clasp: Gold, 1 loop; 
(11) Award: 12th; Clasp: Gold, 2 loops; 
(12) Award: 13th; Clasp: Gold, 3 loops; 
(13) Award: 14th; Clasp: Gold, 4 loops; 

and 

(14) Award: 15th; Clasp: Gold, 5 loops. 

(j) Army Good Conduct Medal 
certificate policy. (1) The DA Form 4950. 
(Good Conduct Medal Certificate) may 
be presented to enlisted soldiers only on 
the following occasions: 

(i) Concurrent with the first award of 
the AGCM earned on or after January 1, 
1981. 

(ii) Concurrent with retirement on or 
after January 1, 1981. 

(2) When presented at retirement, the 
DA Form 4950 will reflect the last 
approved award of the AGCM earned by 
the soldier before retirement. The 
number of the last earned will be 
centered immediately beneath the line 
“THE GOOD CONDUCT MEDAL;”’ for 
example, “Sixth Award.” The period 
shown on the certificate will be the 
period cited in the last award earned by 
the soldier. The words ‘“‘UPON HIS OR 
HER RETIREMENT” may be typed 
below the soldier’s name. 

(3) The DA Form 4950 will not be 
presented for second or subsequent 
awards of the AGCM except as provided 
in paragraph (j)(2) of this section. 

(4) DA Form 4950 is available from 
the U.S. Army Publications Distribution 
Center, St. Louis, MO. 

(k) Retroactive award. (1) Retroactive 
award to enlisted personnel, and to 
officer personnel who qualified in an 
enlisted status, is authorized provided 
evidence is available to establish 
qualification. Where necessary, to 
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correct conflicting or duplicate awards, 
previous general or permanent orders 
may be revoked and new orders 
published, citing this paragraph as 
authority. 

(2) Requests for retroactive awards to 
enlisted persons which cannot be 
processed due to lack of information 
will be forwarded to Commander, U.S. 
Army Enlisted Records and Evaluation 
Center, Fort Benjamin Harrison, IN 
46249-5301, by the commander having 
command jurisdiction. Upon receipt of 
eligibility information from U.S. Army 
Enlisted Records and Evaluation Center 
(USAEREC), the commander can take 
action to confirm retroactive award of 
the AGCM by publication of orders, or 
by informing the soldier of findings of 
ineligibility. 

(1) Description. The medal is Bronze, 
1% inches in diameter, with an eagle, 
wings spread, standing on a closed book 
and sword, encircled by the, words 
“EFFICIENCY HONOR FIDELITY”. On 
the reverse is a five-pointed star and a 
scroll between the words “FOR GOOD” 
and “CONDUCT”, surrounded by a 
wreath formed by a laurel branch on the 
_ left and an oak branch on the right. 
Clasps are placed on the ribbon to 
represent subsequent awards. The 
ribbon is 1%inches ribbon consisting of 
the following stripes: “46 inch 
Soldier Red 67157; 16 inch White 
67101; 6 inch Soldier Red; “16 inch 
White; 16 inch Soldier Red; “16 inch 
White; center %% inch Soldier Red; “16 
inch White; “6 inch Soldier Red; “6 
inch White; “16 inch Soldier Red; “6 
inch White; and 6 inch Soldier Red. 


§578.38 Army Reserve Components 
Achievement Medal.. 

(a) Criteria. The Army Reserve 
Components Achievement Medal 
(ARCAM) was established by the 
Secretary of the Army on March 3, 1971 
and amended by Department of the 
Army General Orders (DAGO) 4, 1974. 
It is awarded for exemplary behavior, 
efficiency, and fidelity while serving as 
a member of an Army National Guard 
(ARNG) or USAR troop program unit 
(TPU) or as an individual mobilization 
augmentee (IMA). The first design bears 
the inscription “United States Army 
Reserve,” the other design bears the 
inscription, ‘Army National Guard.” 

.(b) Personnel eligible. The ARCAM is 
authorized for award to Army personnel 
including Active Guard Reserve (AGR) 
officers in the rank of colonel and 
below. Individual must have been a 
member of an ARNG unit or USAR TPU, 
excluding enlisted soldiers in an AGR 
status. AGR enlisted soldiers are eligible 
_ for the AGCM under the provisions of 
§ 578.37(b). The medal is also awarded 


to USAR soldiers serving as IMA after 
completing qualifying service and on 
recommendation of the unit commander 
or HQDA official to which the IMA.is- 
assigned. 

(c) Award approval authority. 
Approval authority for award of the 
ARCAM for ARNG units and USAR TPU 
soldiers is the soldier’s unit . 
commander. Commander, USA HRC-St. 
Louis, One Reserve Way, St. Louis, MO 
63132-5200, is the approval authority 
for award of the ARCAM to USAR IMA. 
soldiers. Orders are not published for 
the award of this medal. Approved 
ARCAM is announced using an official 
memorandum. The records custodian 
will then annotate the records. 

(d) Peacetime and wartime 
applicability. The ARCAM is awarded 
to eligible Army Reserve Component 


- soldiers during times of peace and war. 


However, during periods of war, the 
length of qualifying service is subject to 
change at the discretion of the Secretary 
of the Army. . 

‘ (e) Basis or criteria for approval. (1) 
Between March 3, 1972 and March 28, 
1995, the medal was authorized on 
completion of 4 years’ service with a 
Reserve Component unit. Individual 
must have completed 4 years of 
qualifying service on or after March 3, 
1972 and before March 28, 1995. A 
qualifying year of service is one in 
which a Reserve soldier earns a 
minimum of 50 retirement poihts during 
his/her retirement year. Qualifying 
service for computation purposes is 
based only by retirement ending year 
dates. 

(2) Effective March 28, 1995, the 
period of qualifying service for award of 
the ARCAM is reduced from 4 to 3 
years. That is, soldiers completing 3 
years of qualified service on or after 


- March 28, 1995 are eligible for ARCAM 


consideration. This change is not 
retroactive. 

(3) All awards of the ARCAM must be 
made under the following conditions: 

(i) Such years of qualifying service 
must have been consecutive. A period of 
more than 24 hours between Reserve 
enlistments or officer’s service will be 
considered :a break in service. Credit 
toward earning the award must begin 
anew after.a break in service. Service 
while attending Officer Candidate 
School or Warrant Officer Candidate 
school will be considered enlisted 
service, and termination will occur 
when the soldier is commissioned or 
appointed a warrant officer. 

fii) Although only unit service may be 
credited for award of this medal, 
consecutive Ready Reserve service 
between periods of unit service will not 
be considered as a break in service and 


service in the first unit may be added to 
service in the second unit to determine 
total qualifying service. 

(iii) Soldiers who are ordered to active 
duty in the AGR program will be 
awarded the ARCAM if they have 
completed 2 of the 3 years required 
(Army Good Conduct Medal eligibility 
starts on the effective date of the AGR 
order). Soldiers with less than 2 years 
will not receive an award. Service lost 
may be recovered if the soldier is 
separated honorably from the AGR 
program and reverts to troop program 
unit service, for example, a soldier 
serves 1 year and 6 months of qualifying 
service and is ordered to an AGR tour. 
This service is not sufficient for award 
of the ARCAM. When the soldier leaves 
the AGR program that 1 year and 6 
months is granted towards the next 
award of the ARCAM. Only the State 
adjutant general may determine that the 
AGR service was not sufficiently 
honorable enough to revoke the 
previously earned time, regardless of the 
type of separation given. 

(iv) The member must have exhibited 
honest and faithful service as is in 
accordance with the standards of 
conduct, courage and duty required by 
law and customs of the service, of a 
member of the same grade as the 
individual to whom the standard is 
being applied. 

(4) A member must be recommended 
for the award by his or her unit 
commander whose recommendation is 
based on personal knowledge of the 
individual and the individual’s official 
records of periods of service under prior 
commanders during the period for 
which the award is made. 

(5) A commander may not delay 
award or extend the qualifying period 
for misconduct. A determination that 
service is not honorable as prescribed 
negates the entire period of the award. 

f) Unqualified service. (1) Service 
performed in the Reserve Components 
of the U.S. Air Force, Navy, Marine 
Corps, or Coast Guard may not be 
credited for award of the ARCAM. 

(2) Release from Army Reserve 
Component status for entry into service 
as a cadet or midshipman at any U.S. 
service academy or discharge from 
Army Reserve Component for 
immediate entry in the Regular Army, in 
an officer or enlisted status, is 
considered termination of service for the 
purpose of qualifying for the ARCAM. 

(3) Service while in an enlisted AGR 
status may not be credited for award of 
the ARCAM. 

(g) Subsequent awards and Oak Leaf 
Clusters. Second and succeeding awards 


_of the ARCAM are denoted by Oak Leaf 


Clusters. 
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(h) Description. The medal is Bronze, 
1% inches in diameter, consisting of a 
faceted twelve-pointed star with a* 
beveled edge, the points surmounting a . 
wreath of laurel and bearing on a disc 
within a smaller wreath of laurel, a 
torch between two swords crossed 
saltirewise, points up and flanked by 
two mullets. The reverse has the cuirass 
from the DA seal centered below 
“ARMY NATIONAL GUARD” or 
“UNITED STATES ARMY RESERVE” 
and above “FOR ACHIEVEMENT”. The 
ribbon is 1% inches wide ribbon 
consisting of the following stripes: °16 
inch Old Gold 67105; % inch 
Ultramarine Blue 67118; ‘16 inch White 
67101; center * inch Scarlet 67111; “6 
inch White; inch Ultramarine 
and 6 inch Old Gold. - 


§578.39 Army Reserve Components 
Overseas Training Ribbon. 

(a) Criteria. The Army Reserve 
Components Overseas Training Ribbon 
(ARCOTR) was established by the 
Secretary of the Army on July 11, 1984. 
It is awarded to members of the Reserve. 
Components of the Army, (Army 
National Guard and U.S. Army Reserve), 
for successful completion of annual 
training (AT) or active duty for training 
(ADT) for a period not less than 10 
consecutive duty days on foreign soil. 
ARNG and USAR soldiers who 
accompany the Reserve Component (RC) 
unit (including unit cells) to which they 
are assigned or attached as full-time unit 
support (FTUS) during overseas training 
are also eligible for the award. 

(b) Effective July 11, 1984, all 
members of the ARNG and USAR are 
eligible for this award if they were 
active Reserve status members of the 
Army National Guard, U.S. Army 
Reserve (not on active duty in the 
Active Army), or AGR FTUS soldiers at 
the time their unit underwent AT or 
ADT on foreign soil. 

(c) AGR personnel, not assigned to a 
TPU, are also eligible for award of the 
ARCOTR provided they are ordered 
overseas specifically as advance party 
to, simultaneously with, or in support of 
mop-up operations of RC units training 
overseas. Ten consecutive days overseas 
- must be met. Other AGR members 
overseas for any other reason are not 
eligible for the ARCOTR. 

d) The ARCOTR may be awarded ~ 
retroactively to those personnel who 
successfully completed AT or ADT on 
foreign soil in a Reserve status prior to 
July 11, 1984 provided they have an 
active status as defined above on or after 
July 11, 1984. 

e) Soldiers must be credited with 
completion of at least 10 consecutive 
duty days outside the 50 States, the 


District of Columbia and U.S. 
possessions and territories in the 
performance of duties in conjunction 
with Active Army, joint services, or 
Allied Forces. The day of departure 
counts; the day of return does not. 

(f) The ARCOTR is a training ribbon, 
which does not conflict with service 
medals or decorations. - 

(g) Numerals will be used to denote 


_ second and subsequent awards of the * 
ARCOTR. (See § 578.61 Appurtenances .- 
_ to military decorations.) 


(h) Description. The ribbon is 1% 
inches in width; however, it is mounted 
on the ribbon bar horizontally so that 
the horizontal center stripe is %/s2 inch 
Old Glory Red with a %4 inch White 


_ stripe on each side. The remainder of 


the ribbon is Ultramarine Blue. 


§578.40 Overseas Service Ribbon. 


(a) Criteria. The Overseas Service 
Ribbon (OSR) was established by the 
Secretary of the Army on April 10, 1981. 
It is awarded to members of the U.S. 
Army for successful completion of 
overseas tours. 

(b) Effective August 1, 1981, all 
members of the Active Army, Army 
National Guard and Army Reserve in an 
active Reserve status are eligible for this 
award. The ribbon may be awarded 
retroactively to those personnel who 
were credited with a normal overseas 
tour completion before August 1, 1981 
provided they had an Active Army 
status as defined.above on or after 
August 1, 1981. 

(c) Soldiers must be credited with a 


- normal overseas tour completion 


according to AR 614—30. Service 
members who had overseas service with 
another branch of service (U.S. Navy, 
Air Force, or Marine Corps) must be 
credited with a normal overseas tour 
completion by that service to qualify for 
award of the Army OSR. 

(d) Numerals will be used to denote 
second and subsequent awards of the 
OSR. 

(e) Posthumous award of the OSR. For 
first award of the OSR only, an 
individual may be posthumously 
awarded (on or after August 1, 1981) the 
OSR before completion of the overseas 
tour, provided the soldier’s death is 
ruled “Line of duty-Yes.”’ 

(f) Description. The Army Overseas 
Service ribbon is 1% inches in with. It 
is composed of the following vertical 
stripes: 16 inch National Flag Blue 
67124, 6 inch Grotto Blue 67165, “16 
inch Golden Yellow 67104, % inch 
Brick Red 67113, “16 inch Golden 
Yellow, ‘6 inch Grotto Blue, and 6 
inch National Flag Blue. 


§ 578.41. Army Service Ribbon. 

(a) Criteria. The Army Service Ribbon 
(ASR) was established by the Secretary 
of the Army on April 10, 1981. It is 
awarded to members of the U.S. Army 
for successful completion of initial entry 
training. 

(b) Effective August 1, 1981, all 
members of the Active Army, Arm 
National Guard, and U.S. Army Reserve 
in an active Reserve status are eligible 
for this award. The ribbon may be 
awarded retroactively to those 
personnel who completed the required 
training before August 1, 1981 provided 
they had an Active Army status as 
defined above on or after August 1, 

1981 

(c) Officers will be awarded this 
ribbon upon successful completion of 
their basic/orientation or higher level 
course. For those officer personnel 
assigned a specialty, special skill 
identifier, or MOS based on civilian or 


-other service acquired skills, this ribbon 


will be awarded upon honorable 
completion of 4 months active service. 

(d) Enlisted soldiers will be awarded 
this ribbon upon successful completion 
of their initial MOS producing course. 
For those enlisted soldiers assigned a 
MOS based on civilian or other service 
acquired skills, this ribbon will be 
awarded on honorable completion of 4 
months active service. 

(e) Only one award ofthe ASR is 
authorized, regardless of whether a 
soldier completes both officer and 
enlisted initial entry training. 

(f) For first award only, an individual 
may be posthumously awarded (on or 
after August 1, 1981) the Army Service 
Ribbon prior to completion of the 
requisite training or time in service, 
provided the soldier’s death is ruled 
“Line of duty-Yes.”’ 

(g) Description. The ribbon is 1% 
inches in width. It is composed of the 
following vertical stripes: 7/s2 inch 
Scarlet 67111, 5/32 Orange 67110, ¥2 
inch Golden Yellow 67104, Ys inch 
Emerald 67128, Ultramarine Blue 
67118, % inch Emerald, */s2 inch 
Golden Yellow, °/s2 inch Orange, and 
7/s2 inch Scarlet. 


§578.42 Noncommissioned Officer 
Professional Development Ribbon. 

(a) Criteria. The Noncommissioned 
Officer (NCO) Professional Development 
Ribbon (NPDR) was established by the 
Secretary of the Army on April 10, 1981. 
It is awarded to members of Active 
Army, ARNG, and USAR soldiers for 
successful completion of designated 
NCO professional development courses. 

(b) Subsequent awards. The NPDR 
consist of the basic ribbon with numeral . 
devices of 2, 3, or 4, which signify 
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satisfactory completion of the respective 
levels of NCO professional development 
courses. Numerals used in conjunction 
with this service ribbon are the same 
type as those used for subsequent 
awards of the Air Medal. 

(c) Policy. (1) A change approved in 
February 1989 completely revamped the 
wear policy of numerals on ribbons and 
award suspension elements. Also, . 
simultaneously U.S. Army Training and 
Doctrine Command (TRADOC) 
announced that the First Sergeant 
Course is not a recognized element of 
the NCO Professional Development 
Training System. Because of the impact 
of these two far-reaching policy 
changes, no grandfathering is allowed 
for Active Army or RC soldiers 
concerning the wear of numerals on the 
NPDR. Only the numerals 2, 3, and 4 are 
authorized for wear on the ribbon. _ 

(2) Once a service member has been - 
awarded the NPDR upon graduation 
from Primary Leadership Development 
Course (PLDC) or Primary Leadership 
Development Course-RC, subsequent 
appropriate numerals will be awarded 
to identify completion of higher level 
NCO Education System (NCOES) or RC 
NCOES courses. 

(3) Senior NCOs selected by the U.S. — 
Army Sergeants Major Academy 
(USASMA) who complete equivalent 
resident courses conducted by the other 
Services will wear the NPDR with 
numeral 4. 

(4) Soldiers who have been authorized 
by their local commanders to attend 
local NCO courses or training conducted » 
by the other Services and who qualify 
for or are awarded another Service's 
training ribbon will not wear the other 
Service’s ribbons on the Army uniform. 

(5) Soldiers ‘Who have attended NCO 
development courses, other than Senior 
Level, conducted by another Service 
while in the Army will not be granted 
Army course equivalency recognition. 

(6) Soldiers must successfully 
complete one or more of the courses 
listed in paragraph (d) of this section 
which are further described in AR 351- 
1. Graduates‘of NCO Academy courses 
conducted prior to 1976 for the Active 
Army, and 1980 for Reserve : 
Components, will be given credit for the 
Primary Level only. 

(7) Acceptable evidence of graduation 
is a diploma, certificate, or a letter 
signed by an appropriate service school 
official. 

(8) Effective March 30, 1989, a service 
member will be awarded the NPDR with 
the numeral which identifies the highest 
level of NCOES or RC-NCOES 
successfully completed as follows—Bar 
Ribbon Device=Primary Level; 2=Basic 


Level; 3=Advanced Level; and 4=Senior 
Level. 

(d) Requirements. Effective August 1, 
1981, all Active Army, Army National 
Guard and Army Reserve soldiers in an 
active status are eligible for this award 
for satisfactory completion of the 
respective NCOES or RC-NCOES 
courses as follows: 

(1) Primary level—Primary NCO 
Course, Combat Arms (PNCOC), Primary 
Leadership Course (PLC), Primary © 
Technical Courses (Service School— 
PTC), and Primary Leadership 
Development Course (PLDC) for award 
of the basic ribbon. 

' (2) Basic level—Basic NCO Course, 
Combat Arms (BNCOC), Basic Technical 
Courses (Service School—BTC), and 
Basic NCO Course (CS/CSS—BNCOC) for 
award of numeral 2. 

(3) Advanced level—Advanced NCO 


~ Courses (Service School—ANCOC) for 


award of numeral 3. 

(4) Senior level—U.S. Army Sergeants 
Major Academy (USASMA) for award of 
numeral 4. (See paragraph (c)(3) of this 
section). 

(e ) Special instructions. Special 
instructions for ARNG and USAR are as 
follows: 

(1) Primary Level*—Primary NCO 
Course, Combat Arms—Reserve 
Components (PNCOC-RC), and effective 
October 1, 1985 Primary Leadership 
Development Course—Reserve 
Components (PLDC-RC). 

(2) Basic Level—Basic NCO Course— 
Reserve Components (CS/CSS BNCOC-— 
RC) through September 30, 1985 
(PNCOC-RC and BNCOG-RC combined 
for CA/CS/CSS). Effective October 1, 
1987 Basic NCO Course/Reserve 
Components (CA, CS, CSS) as 
developed and implemented. — 

(f) Description. The ribbon is 1% 
inches in width. It is composed of the 
following vertical stripes: #6 inch 
Green 67129, % inch Yellow 67108, *A6 
inch Green, “6 inch Yellow; %inch — 
Flag Blue 67124, "416 inch Yellow, “Ac - 
inch Green, ¥s inch Yellow, and %6 
inch Green. 


§578.43 Armed Forces Reserve Medal. 

(a) Criteria. The Armed Forces 
Reserve Medal (AFRM) was established 
by Executive Order 10163, as 
announced in DA Bulletin 15, 1950, and 
was amended by Executive Order 
10439, announced in DA Bulletin 3, 
1953 and Executive Order 13013, dated 
August 6, 1996. 

(b) The reverse side of this medal is 
struck in two designs for award to 
personnel whose Reserve Component 
service has been primarily in the 
organized Reserve or primarily in the 
National Guard. The first design 


portrays the Minute Man from the 
Organized Reserve Crest; the other 
design portrays the National Guard 
insignia. 

(c) The AFRM is awarded for 
honorable and satisfactory service as a 
member or former member of one or 
more of the Reserve Components of the 
Armed Forces of the United States, 
including the Coast Guard Reserve and 
the Marine Corps Reserve, for a period 
of 10 years under the following 
conditions: 

(1) Such years of service must have 
been performed within a period of 12 
consecutive years. 

(2) Each year of active or inactive 
status honorable service prior to July 1, 
1949 in any Reserve Component listed 
in AR 135-180, will be credited toward 
award. For service performed on or after 
July 1, 1949, a member must 
accumulate, during each anniversary 
year, a minimum of 50 retitement points 
as prescribed in AR 135-180. 

(3) Service in a regular component of - 
the Armed Forces, including the Coast 
Guard, is excluded except that service 
in a Reserve Component which is 
concurrent in whole or in part with 
service in a regular component will be 
included. (Example: regular component 
enlisted soldier with a Reserve 
commission.) 

(4) Any period during which Reserve 
service is interrupted by one or more of 
the following will be excluded in ~ 
computing, but will not be considered 
as a break in the period of 12 years: 

(i) Service in a regular component of 
the Armed Forces. 

(ii) During tenure of office by a State 
official chosen by the voters of the 
entire State, territory, or possession. ~ 

(iii) During tenure of office of member 
of the legislative body of the United 
States or of any State, territory, or 


possession. 


(iv) While service as judge of a court 
of record of the United States, or of any 
State, territory, possession, or the 
District of Columbia. 

(5) Members called to active duty. On 
or after August 1, 1990, the member was 
called to active duty and served under 
10 U.S.C. 12301(a), 12302, 12304, 
12406, or, in the case of the U.S. Coast 
Guard Reserve, 14 U.S.C. 712. The 
member volunteered and served on 
active duty in support of specific U.S. 
military operations or contingencies 
designated by the Secretary of Defense, 
as defined in of 10 U.S.C. 101(A) (13). 
AGR members who receive orders 
changing their current duty status (legal 
authority under which they perform 
duty), their duty location, or assignment’ 
to support a contingency operation are 
eligible for the award of the ““M”’ Device. 
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(d) The Ten-year-device is authorized 

for wear on the AFRM to denote each 
- succeeding 10-year period as follows: 

(1) A bronze hourglass shall be 
awarded upon completion of the first 
10-year period award. 

(2) A silver hourglass shall be 
awarded upon completion of the second 
10-year period award. 

(3) A gold hourglass shall be awarded 
upon completion of the third 10-year 
period award. 

(4) A gold hourglass, followed by a 
bronze hourglass shall be awarded upon 
completion of the fourth 10-year period 
award. 

(e) “M” Device. The ““M”’ Device is 
authorized for wear on the AFRM by 
members of the Reserve Components 
who are called or who volunteer and 
serve or active duty in support of 
specific U.S. military operations or 
contingencies designed by the Secretary 
of Defense, as defined in of 10 U.S.C. 
101(A)(13). 

(1) When a member qualifies for the 
“M” Device, the Bronze ““M”’ shall be 
awarded, positioned on the ribbon and 
medal, and a number shall be included 
on the ribbon and medal. No more than 
one AFRM may be awarded to any one 
person. Multiple periods of service 
during one designated contingency 
(under provisions of § 578.41(c)) shall 
count as one ‘‘M”’ Device award. 

(2) If no ““M” Device is authorized, the 
appropriate hourglass shall be 
positioned in the center of the ribbon. 
If no hourglass is authorized, the ‘“‘M”’ 
Device shall be positioned in the center 
of the ribbon, followed by Arabic 
numerals indicating the number of 
times the device has been awarded, 
starting with the second award, no 
number is worn for the first award. 

(3) If both the hourglass and the ‘““M” 
Device are awarded, the hourglass shall 
be positioned in first position on the 
ribbon (at the wearer’s right), the ‘‘M”’ 
Device in the middle position, and the 
number of times the “M” Device has 
been awarded in the remaining position 
(at the wearer’s left). 

(f) Description. The medal is Bronze, 
1% inches in diameter, with a flaming 
torch in front of a crossed powder horn 
and a bugle within a circle composed of 
thirteen stars and thirteen rays. On the 
reverse is a different design for each of 
the reserve components. The reverse of 
all medals have the inscription 
“ARMED FORCES RESERVE” around 
the rim. Organized Reserve: On a 
wreath, the Lexington Minuteman statue 
as it stands on the Common in 
Lexington, Massachusetts encircled by- 
thirteen stars. National Guard: The 
National Guard insignia (two crossed 
fasces superimposed on an eagle 


displayed with wings reversed). Air 
Force Reserve: The crest from the Air 
Forces seal (on a wreath, an eagle 
displayed in front of a cloud form). 
Naval Reserve: The center device of the 
Department of the Navy seal (an eagle 
displayed on an anchor in front of a 
ship in full sail). Marine Corps Reserve: 
The Marine Corps insignia (eagle 
perched on a globe superimposed on an 
anchor). Coast Guard Reserve: The — 
central design of the Coast Guard seal 
(crossed anchors superimposed by a 
shield within an annulet). 

(1) The devices are Bronze hourglass 
to indicate 10 years service; silver 
hourglass to indicate 20 years service; 
gold hourglass to indicate 30 years 
service; letter ‘‘M”’ to indicate 
mobilization in support of U.S. Military 
operations or contingencies designated 
by the Secretary of Defense; and a 
numeral to indicate number of times 
mobilized. 

(2) The ribbon is 1° inches wide and- 
consists of the following stripes: 16 
inch Bluebird 67117; /s2 inch Chamois 
67142; “se inch Bluebird; ¥s2 inch 
Chamois; “16 inch Bluebird; % inch 
Chamois; center Ys inch Bluebird; */ 
inch Chamois; “6 inch Bluebird; 32 
inch Chamois; 16 inch Bluebird; 2 
inch Chamois; and “6 inch Bluebird. .. 


§578.44 Korean Service Medal. 

(a) Criteria. The Korean Service Medal 
(KSM) was established by Executive 
Order 10179, dated November 8, 1950. 
It is awarded for service between June ~ 
27, 1950 and July 27, 1954, under any 
of the following conditions: 

(1) Within the territorial limits of 


Korea or in waters immediately adjacent. 


thereto. 

(2) With a unit under the operational 
control of the Commander in Chief, Far 
East, other than one within the 
territorial limits of Korea, which has 
been designated by the Commander in 
Chief, Far East, as having directly | 
supported the military efforts in Korea. 

(3) Was furnished an individual 
certificate by the Commander in Chief, 
Far East, testifying to material 
contribution made in direct support of 


the military efforts in Korea. 


(b) The service prescribed must have 


been performed under any of the 


following conditions: 

(1) On permanent assignment. 

(2) On temporary duty for 30 
consecutive days or 60 nonconsecutive 


days 

(a) In active combat against the enemy 
under conditions other than those . 
prescribed in paragraphs (a)(1) and (2) 
of this section, provided a combat 
decoration has been awarded or an 
individual certificate has been furnished 


by the commander of an independent 
force or of a division, ship, or air group, 


. or comparable or higher unit, testifying 


to such combat credit. 

(c) One bronze service star is 
authorized for each campaign under the 
following conditions: 

(1) Assigned or attached to and 
present for duty with a unit during the 
period in which it participated in 
combat. 

(2) Under orders in the combat zone 
and in addition meets any of the 
following requirements: 

_ (i) Awarded a combat decoration. 

(ii) Furnished a certificate by a 
commanding general of a corps, higher 
unit, or independent force that he 
actually participated in combat. 

(iii) Served ata normal post of duty 
(as contrasted to occupying the status of 
an inspector, observer, or visitor). 

(iv) Aboard a vessel other than in a 
passenger status and furnished a 
certificate by the home port commander 
of the vessel that he served in the 
combat zone. 

(3) Was an evader or escapee in the 
combat zone or recovered from a 
prisoner-of-war status in’ the combat 
zone during the time limitations of the 
campaign. Prisoners of war will not be 
accorded credit for the time spent in 
confinement or while otherwise in _ 
restraint under enemy control. (§ 578.61 
Appurtenances to military decorations) 

(d) The arrowhead device is 


_ authorized for wear on the KSM to 


denote participation in a combat 
parachute jump, helicopter assault 
landing, combat glider landing, or 
amphibious assault landing, while 
assigned or attached as a member of an 
organized force carrying out an assigned 
tactical mission. Additional.information 
on the arrowhead device is in § 578.61. 
(e) Description. The méidal is Bronze, 


- 11% inches in diameter, a Korean 


gateway, encircled by the inscription — 
“KOREAN SERVICE”. On the reverse is 
the Korean symbol taken from the center 
of the Korean National flag with the 
inscription “UNITED STATES OF 
AMERICA” and a spray of oak and 
laurel encircling the design. The ribbon 
is 1% inches wide and consisting of the 
following stripes: /s2 inch White 67101; 
1/32 inch Bluebird 67117; center % inch 
White; *%2 inch Bluebird; and 2 inch 
White. 


§578.45 Medal of Humane Action. — 

(a) Criteria. The Medal of Humane 
Action was established by the act of 
Congress July 20, 1949 (63 Stat. 477). It 
is awarded to members of the Armed 
Forces of the United States and to other 
persons when recommended for 
meritorious participation, for service 
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while participating in the Berlin airlift 
or in direct support thereof. 

(b) Service must have been for at least 
120 days during the period June 26, 
1948 and September 30, 1949, inclusive, 
with the following prescribed 
boundaries of area of Berlin airlift 

operations: 

(1) Northern boundary. 54th parallel 
north latitude; 

(2) Eastern boundary. 14th meridian 
east longitude; 

(3) Southern boundary. 48th parallel 
north latitude; 

(4) Western boundary. 5th meridian 
west longitude. 

(c) Posthumous award may be made 
to any person who lost his life while, or 
as a direct result of, participating in the 
Berlin airlift, without regard to the 
length of such service, if otherwise 
eligible. 

(d ) See DA Pamphlet 672-1 for the 

. list of Army units entitled to the Berlin 
Airlift Device. 

(e) Description. The medal is Bronze 
and is 1% inches in diameter. The 
miniature medal is % inch in diameter. 
On the obverse, in the center, a C-54 
airplane (as viewed from above) within 
a wreath of wheat connected at the 
bottom by a coat of arms. On the 
reverse, an eagle, shield and arrows 
from the seal of the DOD, beneath the 
words HUMANE ACTION”- and 
above the inscription in four lines, ‘““TO 
SUPPLY NECESSITIES OF LIFE TO 
THE PEOPLE OF BERLIN GERMANY”. 
The ribbon to the Medal for Humane 
Action is 1% inches in width and 
consists of the following stripes: 2 
inch black; “16 inch white; %2 inch teal 
blue; % inch white; 2 inch scarlet; 
¥ea inch white; %s2 inch teal blue; “6 
inch white; and %z2 inch black. 


§578.46 Army. of Occupation Medal. 

(a) Criteria. The Army of Occupation 
Medal (AOM) was established by War 
Department General Orders (WDGO) 32, 
1946. It is awarded for service for 30 
consecutive days at a normal post of 
duty (as contrasted to inspector, visitor, 
courier, escort, passenger, temporary 
duty, or detached service) while 
assigned to any of the following: 

(1) Army of Occupation of Germany 
(exclusive of Berlin) between May 9, 
1945 and May 5, 1955. (Service between 
May 9 and November 8, 1945 will be. 
counted only if the European-African- 
Middle Eastern Campaign Medal was 
awarded for service before May 9, 1945.) 

(2) Service for the prescribed period 
with a unit which has been designated 
in DA general orders as having met the 

uirement for the Berlin airlift device. 
3) Service for which the individual 
was awarded the Berlin airlift device in 


orders issued by appropriate field 
authority. 

(4) Army of Occupation of Austria - 
between May 9, 1945 and July 27, 1955. 
(Service between May 9 and November 
8, 1945 will be counted only if the 
European-African-Middle Eastern 
Campaign Medal was awarded for 
service before May 9, 1945.) 

(5) Army of Occupation of Berlin 
between May 9, 1945 and October 2, 
1990. (Service between May 9 and 
November 8, 1945 will be counted orly 
if the European-African-Middle Eastern 
Campaign Medal was awarded for 
service before May 9, 1945.) 

(6) Army of Occupation of Italy 
between May 9, 1945 and September 15, 
1947 in the compartment of Venezia 
Giulia E. Zara or Province of Udine, or 
with a unit in Italy as designated in 
DAGO 4, 1947. (Service between May 9 
and November 8, 1945 will be counted 
only if the European-A frican-Middle 
Eastern Campaign Medal was awarded 
for service before May 9, 1945.) 

(7) Army of Occupation of Japan 
between September 3, 1945 and April 
27, 1952 in the four main islands of 
Hokkaido, Honshu, Shikoku, and 
Kyushu, the surrounding smaller 
islands of the Japanese homeland, the 


‘Ryukyu Islands, and the Bonin-Volcano 


Islands. (Service between September 3, 
1945 and March 2, 1946 will be counted 
only if the Asiatic-Pacific Campaign 
Medal was awarded for service before 
September 3, 1945. In addition, service 
which meets the requirements for the 
KSM as prescribed in § 578.44 will not 
be counted in determining eligibility for 
this medal.) 

(8) Army of Occupation of Korea 
between September 3, 1945 and June 29, 
1949, inclusive. (Service between 
September 3, 1945 and March 2, 1946 
will be counted only if the Asiatic- 
Pacific Campaign Medal was awarded 
for service before September 3, 1945.) 

(b) Clasps and the Berlin airlift device 
are authorized for wear on the Army of 
Occupation Medal. They are as follows: 

(1) Army of Occupation Medal Clasp. 
Soldiers who served in the European 
Theater during the occupation of Europe 
will wear the clasp inscribed 
“Germany.” Soldiers who served in the 
Far East Theater during the occupation 
of the Far East will wear the Clasp 
inscribed “Japan.” Clasps bearing other 
inscriptions are not authorized. (The 
Army of Occupation Medal Clasp is 
described in § 578.61). 

(2) Berlin Airlift Device. This device is 
awarded for service of 92 consecutive 
days with a unit credited with 
participation in the Berlin airlift, or by 
competent field authority on an 
individual basis. Qualifying service 


must have been entirely within the 
period from June 26, 1948 to September 
30, 1949, inclusive. Orders announcing 
award of the Berlin Airlift device will 
specifically award the Army of 
Occupation Medal to persons not 
otherwise eligible therefor. 

(c) Description. The medal is Bronze, 
1% inches in width. On the obverse, the 
Remagen Bridge abutments below the 
words “ARMY OF OCCUPATION”. On 
the reverse, Fujiyama with a low 
hanging cloud over two Japanese junks 
above a wave scroll and the date 
“1945”. A Bronze clasp % inch wide 
and 11 inches in length with the word 
“GERMANY” or “JAPAN” is worn on 
the suspension ribbon to indicate 
service in Europe or the Far East. 
NAVY: On the obverse is Neptune 
mounted on a composite creature of a 
charging horse and a sea serpent with a 
trident grasped in right hand above 
wave scrolls. Around the bottom of the 
medal are the words “OCCUPATION 
SERVICE”. The reverse is the same as 
the China Service Medal and is an eagle 
perched on the shank of a horizontal - 
anchor with a branch of laurel entwined - 
around the anchor. On the left is the 
word “FOR” and to the right is the word 
“SERVICE” and around the top is the 
inscription “UNITED STATES NAVY”. 
MARINE CORPS: The medal for the 
Marine Corps is the same as the Navy, 
except the inscription around the top of 
the reverse is “UNITED STATES 
MARINE CORPS”. The ribbon is the 
same for both medals and is 1% inches 
wide and consists of the following 
stripes: 316 inch White 67101; 2 inch 
Black 67138; 2 inch Scarlet 67111; and 
inch White. 


§578.47 World War Il Victory Medal. 

(a) Criteria. The World War II Victory 
Medal was established by the act of 
Congress July 6, 1945 (59 Stat. 461). It 
is awarded for service between 
December 7, 1941 and December 31, 
1946, both dates inclusive. 

(b) Description. The medal is Bronze, 
1% inches in width. On the obverse is 
a figure of Liberation standing full 
length with head turned to dexter 
looking to the dawn of a new day, right 
foot resting on a war god’s helmet with 
the hilt of a broken sword in the right 
hand and the broken blade in the left 
hand, the inscription “WORLD WAR II” 
placed immediately below the center. 
On the reverse are the inscriptions 
“FREEDOM FROM FEAR AND WANT” 
and ‘““FREEDOM OF SPEECH AND 
RELIGION” separated by a palm branch, 
all within a circle composed of the 
words “UNITED STATES OF AMERICA 
1941-1945”. The ribbon is 1% inches 
wide and consists of the following 
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stripes: °“ inch double rainbow in 
juxtaposition (blues, greens, yellows, 
reds (center), yellows, greens, and 
blues); 2 inch White 67101; center “16 
inch Old Glory Red 67156; Yaz inch ~ 
White; and * inch double rainbow in 
juxtaposition. The rainbow on each side 
of the ribbon is a miniature of the 
pattern used in the WWI Victory Medal. 


§578.48 European-African-Middle Eastern 
Campaign Medal. : 

(a) Criteria. The European-African- 
Middle Eastern Campaign Medal was 
established by Executive Order 9265, 
announced in WD Bulletin 56, 1942, as 
amended by Executive Order 9706, 
March 15, 1947. It is awarded for service 
within the European-African-Middle 
Eastern Theater between December 7, 
1941 and November 8, 1945 under any 
of the conditions as prescribed in 
§ 578.49 (Asiatic-Pacific Campaign 
Medal). : 

(b) The boundaries of European- 
African-Middle Eastern Theater are as 
follows: 

(1) Eastern boundary. The eastern 
boundary is coincident with the western 
boundary of the Asiatic-Pacific Theater 
(§ 578.49). 

(2) Western boundary. The western 
boundary is coincident with the eastern 
boundary of the American Theater 
(§ 578.50 American Campaign Medal). 

(c) One bronze service star is 
authorized for each campaign under the 
following conditions: (1) Assigned or 
attached to, and present for duty with, 

a unit during the period in which it 
participated in combat. 

(2) Under orders in the combat zone 
and in addition meets any of the 
following requirements: 

(i) Awarded a combat decoration. 

(ii) Furnished a certificate by.a 
commanding general of a corps or 
higher unit or independent force that he 
actually participated in combat. 

(iii) Served at a normal post of duty 
(as contrasted to occupying the status of 
an inspector, observer, or visitor). 

(iv) Aboard a vessel other than in a 
passenger status and furnished a 
certificate by the home port commander 
of the vessel that he served in the 
combat zone. 

(3) Was an evadee or escapee in the 
combat zone or recovered from a 
prisoner-of-war status in the combat 
zone during the time limitations of the 
campaign. Prisoners of war will not be 
accorded credit for the time spent in 
confinement or while otherwise in 
restraint under enemy control. 

_ (d) The arrowhead is authorized for 
wear on this medal to denote 
participation in a combat parachute 
jump, helicopter assault landing, 


combat glider landing, or amphibious 
assault landing, while assigned or 
attached as a member of an organized 
force carrying out an assigned tactical 
mission. (The arrowhead is described in 
§ 578.61) 

(e) Description. The Bronze medal is 
1 inches in width. On the obverse is 
a LST landing craft and troops landing 
under fire with an airplane in the 
background below the words 
“EUROPEAN AFRICAN MIDDLE 
EASTERN CAMPAIGN”. On the reverse, 
an American bald eagle close between 
the dates “1941-1945” and the words 
“UNITED STATES OF AMERICA”’. The 
ribbon is 1% inches wide and consists 
of the following stripes: *16 inch Brown 
67136; 16 inch Irish Green 67189; “ie 
inch White 67101; “6 inch Scarlet 
67111; % inch Irish Green; center Vs 
inch triparted Old Glory Blue 67178, 
White and Scarlet; 4 inch Irish Green; 
%16 inch White; ‘16 inch Black 67138; 
%46 inch White; and *16 inch Brown. 


§578.49 Asiatic-Pacific Campaign Medal. 

(a) Criteria. The Asiatic-Pacific 
Campaign Medal was established by 
Executive Order 9265 (WD Bulletin 56, 
November 6, 1942), as amended by 
Executive Order 9706, March 15, 1947. 
It is awarded for service with the 
Asiatic-Pacific Theater between 
December 7, 1941 and March 2, 1946 
under any of the following conditions: 

(1) On permanent assignment in the 
Asiatic-Pacific Theater. 

(2) In a passenger status or on 
temporary duty for 30 consecutive days 
or 60 nonconsecutive days. 

(3) In active combat against the enemy 
and was awarded a combat decoration 
or furnished a certificate by the 
commanding general of a corps or 
higher unit or independent force 
showing that he actually participated in 
combat. 

(b) Boundaries of Asiatic-Pacific 
Theater—(1) Eastern boundary. 
Coincident with the western boundary 
of the American Theater (§ 578.50 - 
American Campaign Medal). 

(2) Western boundary. From the North 
Pole south along the 60th meridian east 
longitude to its intersection with the * 
east boundary of Iran, thence south 
along the Iran boundary to the Gulf of 
Oman and the intersection of the 60th 
meridian east longitude, thence south 
along the 60th meridian east longitude 
to the South Pole. 

(c) One bronze service star is 
authorized for each campaign under the 
conditions outlined in § 578.48 
European-African-Middle Eastern 
Campaign Medal. (Service stars are 
described in § 578.61). 


(d) The arrowhead is authorized for 
wear on this medal to denote 
participation in a combat parachute 
jump, helicopter assault landing, 
combat glider landing, or amphibious 
assault landing, while assigned or 
attached as a member of an organized 
force carrying out an assigned tactical 
mission. (The arrowhead is described in 
§ 578.61). 

(e) Description. The Bronze medal is 
1% inches in width. On the obverse is - 
a tropical landing scene with a 
battleship, aircraft carrier, submarine 
and an aircraft in the background with 
landing troops and palm trees in the 
foreground with the words ““ASIATIC 
PACIFIC CAMPAIGN” above the scene. 
On the reverse, an American bald eagle 
close between the dates “1941-1945” 
and the words ‘UNITED STATES OF 
AMERICA”. The ribbon is 1% inches 
wide and consists of the following 
stripes: “6 inch Yellow 67108; “6 inch 
White 67101; “16 inch Scarlet 67111; 
“6 inch White; 4 inch Yellow; center 
¥% triparted Old Glory Blue 67178, 
White and Scarlet; 4 inch Yellow; “6 
inch White; “16 inch Scarlet; 16 inch 
White; and *16 inch Yellow. 


§578.50 American Campaign Medal. 


(a) Criteria. The American Campaign 
Medal was established by Executive 
Order 9265 (WD Bulletin 56, 1942), as 
amended by Executive Order 9706, 
March 15, 1947. It is awarded for service 
within the American Theater between 
December 7, 1941 and March 2, 1946 
under any of the following conditions: 

(1) On permanent assignment outside 
the continental limits of the United 
States. 

(2) Permanently assigned as a member 
of a crew of a vessel sailing ocean 
waters for a period of 30 consecutive 
days or 60 nonconsecutive days. 

3) Outside the continental limits of 
the United States in a passenger status 
or on temporary duty for 30 consecutive 
days or 60 nonconsecutive days. 

4) In active combat against the enemy 
and was awarded a combat decoration 
or furnished a certificate by the 
commanding general of a corps, higher 
unit, or independent force that the 
soldier actually participated in combat. 

(5) Within the continental limits of 
the United States for an aggregate period 
of 1 year. 

(b) The boundaries of American 
Theater are as follows: 

(1) Eastern boundary. The eastern 
boundary is located from the North 
Pole, south along the 75th meridian 
west longitude to the 77th parallel north 
latitude, thence southeast through Davis, 
Strait to the intersection of the 40th 
parallel north latitude and the 35th 


] 

| 

| 

} 


Federal Register/Vol. 71, No. 65/Wednesday, April 5, 2006/Rules and Regulations 


17307 


meridian west longitude, thence south 
along the meridian to the 10th parallel 

- north latitude, thence southeast to the 
intersection of the Equator and the 20th 
meridian west longitude, thence south 
along the 20th meridian west longitude 
to the South Pole. 

(2) Western boundary. The western 
boundary is located from the North 
Pole, south along the 141st meridian 
west longitude to the east boundary of 
Alaska, thence south and southeast 
along the Alaska boundary to the Pacific 
Ocean, thence south along the 130th 
meridian to its intersection with the 
30th parallel north latitude, thence 
southeast to the intersection of the 
Equator and the 100th meridian west 
longitude, thence south to the South 
Pole. 

(c) One bronze service star is 
authorized for wear on the American 
Campaign Medal to denote participation 
in the antisubmarine campaign. The 
individual must have been assigned or 
attached to, and present for duty with, 
a unit credited with the campaign. 
Information on the antisubmarine 
campaign. 

(a) Description. The Bronze medal is 
1'% inches in width. On the obverse is 
a Navy cruiser under full steam with a 
B-24 airplane flying overhead with a 
sinking enemy submarine in the 
foreground on three wave symbols, in 
the background a few buildings 
representing the arsenal of democracy, 
above the scene the words “AMERICAN 
CAMPAIGN”. On the reverse an 
American bald eagle close between the 
dates “1941-1945” and the words 
“UNITED STATES OF AMERICA”. The 
ribbon is 1% inches wide and consists 
of the following stripes: *16 inch 
Oriental Blue 67172; "16 inch White 
67101; “6 inch Black 67138; “16 inch 
Scarlet 67111; “6 inch White; *16 inch 
Oriental Blue; center % triparted Old 
Glory Blue 67178, White and Scarlet; 
%/6 inch Oriental Blue; “16 inch White; 
inch Scarlet; inch Black; 16 
inch White; and %6 inch Oriental Blue. 


§578.51 Women’s Army Corps Service 
Medal. 

(a) Criteria. The Women’s Army Corps 
Service Medal was established by . 
Executive Order 9365, announced in 
WD Bulletin 17, 1943. It is awarded for 
service in both the Women’s Army 
Auxiliary Corps between July 10, 1942 
and August 31, 1943 and the Women’s 
Army Corps between September 1, 1943 
and September 2, 1945. 

(b) Description. A Bronze medal, 11% 
inches in diameter, with the head of 
Pallas Athene in profile facing right, 
superimposed on a sheathed sword 
cross with oak leaves and a palm branch 


within a circle composed of the words 
“WOMEN’S” in the upper half, and in 
the lower half ““ARMY CORPS”. On the 
reverse, within an arrangement of 13 
stars, is a scroll bearing the words “FOR 
SERVICE IN THE WOMEN’S ARMY 
AUXILIARY CORPS” in front of the 
letters ““U S” in lower relief. At the top 
and perched on the scroll is an eagle 
with wings elevated and displayed and 
at the bottom, the date “1942-1943”. 
The ribbon is 1° inches wide and 
consists of the following stripes: % inch 
Old Gold 67105; 1% inch Mosstone 
Green 67127; and Ye inch Old Gold. 


§578.52 American Defense Service Medal. 
(a) The American Defense Service 
Medal (ADSM) was established by 
Executive Order 8808, announced in 
WD Bulletin 17,1941. It is awarded for 
service between September 8, 1939 and 
December 7, 1941 under orders to active 


duty for a period of 12 months or longer. 


(b) A clasp, with the inscription 
“Foreign Service’’, is worn on the 
ADSM to denote service outside the 
continental limits of the United States, 
including service in Alaska, as a 
member of a crew of a vessel sailing 
ocean waters, flights over ocean waters, 
or as an assigned member of a 
organization stationed outside the 
continental limits of the United States. 
Possession of a clasp is denoted by the 
wearing of a bronze service star on the 
service ribbon. (See § 578.61 for 
descriptions of the clasp and service 
stars.) x 

(c) Description. The Bronze medal is 
1% inches in width. On the obverse is 
a female Grecian figure symbolic of 
defense, holding in her sinister hand an 
ancient war shield in reverse and her 
dexter hand brandishing a sword above 
her head, and standing upon a 
conventionalized oak branch with four 
leaves. Around the top is the lettering 
““AMERICAN DEFENSE”. On the 
reverse is the wording ““FOR SERVICE 
DURING THE LIMITED EMERGENCY 
PROCLAIMED BY THE PRESIDENT ON 
SEPTEMBER 8, 1939 OR DURING THE 
UNLIMITED EMERGENCY 
PROCLAIMED BY THE PRESIDENT ON 
MAY 27, 1941” above a seven-leafed 
spray of laurel. The foreign service clasp 
is a Bronze bar Y% inch in width and 11 
inches in length with the words 
“FOREIGN SERVICE”, with a star at 
each end of the inscription. The foreign. 
service clasp is placed on the 
suspension ribbon of the medal. The 
ribbon is 1% inches wide and consists 


of the following stripes: *16 inch Golden. 


Yellow 67104; Y inch triparted Old 
Glory Blue 67178; White 67101; and 
Scarlet 67111; center 4 inch Golden 
Yellow; % inch triparted Scarlet; White; 


and Old Glory Blue 67178; and %/16 inch 
Golden Yellow. 


§578.53 Army of Occupation of Germany 
Medal. 

(a) Criteria. The Army of Occupation 
of Germany Medal was established by 
the act of November 21, 1941, (55 Stat. 
781). It is awarded for service in 
Germany or Austria-Hungary between 
November 12, 1918 and July 11, 1923. 

(b) Description. The medal is Bronze 
and 11/4 inches in diameter. On the 
obverse is a profile of General John J. 
Pershing, encircled by four stars 
indicating his insignia of grade as 
Commanding General of the Field 
Forces. In the lower left is the 
inscription ‘““GENERAL JOHN J. 


- PERSHING” and on the right is a laurel 


wreath superimposed by a sword with 
the dates ‘1918’ and ‘‘1923”’ enclosed 
by the wreath. The reverse shows the 
American eagle perched with outspread 
wings standing on the Castle 
Ehrenbreitstein, encircled by the words 
“U.S. ARMY OF OCCUPATION OF 
GERMANY” and three stars at the 
bottom of the medal. The ribbon is. 1% 
inches in width consisting of the 
following stripes: “16 inch Ultramarine 
Blue 67118; 16 inch Scarlet 67111; *6 
inch White 67101; *4 inch Black 67138 
(center); 46 inch White; “ie inch 
Scarlet; “16 inch Ultramarine Blue. 


§578.54 World War | Victory Medal. 


(a) The World War I Victory Medal 
was established by WDGO 48, 1919. The 
medal is awarded for service between 
April 6, 1917 and November 11, 1918 or 
with either of the following expeditions: 

(1) American Expeditionary Forces in 
European Russia between November 12, 
1918 and August 5, 1919. 

(2) American Expeditionary Forces 
Siberia between November 23, 1918 and 
April 1, 1920. 

(b) Battle clasps, service-clasps, and 
service stars are authorized 
appurtenances to be worn on the World 
War I Victory Medal. (See § 578.61 for 
specific details.) 

(c) Description. The medal is Bronze 
and 1% inches in diameter. On the 
obverse is a winged Victory, standing 
full length and full face. On the reverse 
is the inscription ““THE GREAT WAR 
FOR CIVILIZATION” and the United 
States shield with the letters ““U.S.”’ 
surmounted by a fasces, and on either 
side the names of the allied and 
associated nations. The lapel button is 
a five-pointed star °/s-inch in diameter 


. ona wreath with the letters “U.S.” in 


the center. The medal is suspended by 
a ring from a silk ribbon 1% inches in 
width, representing two rainbows 
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placed in juxtaposition and having the 
red in the middle. 


§578.55 Service medals and ribbons no 
longer available for issue. 

The medals listed below are no longer 
issued by HQDA. They may be 
purchased if desired from civilian 
dealers in military insignia and some 
Army exchanges. 

(a) Civil War Campaign Medal. This 
medal was established by WDGO 12, 
1907. It is awarded for service between 
April 15, 1861 and April 9, 1865, or in 
Texas between April 15, 1861 and 
August 20, 1866. 

) Indian Campaign Medal. This 
medal was established by WDGO 12, 
1907. It is awarded for service in a 
campaign against any tribes or in any 
areas listed below, during the indicated 

riod. 

(c) Spanish Campaign Medal. This 
medal was éstablished by WDGO 5, 
1905. It is awarded for service ashore in, 
or on the high seas en route to, any of 
the following countries: 

(1) Cuba between May 11 and July 17, 
1898. 

(2) Puerto Rico between July 24 and 
August 13, 1898. 

(3) Philippine Islands between June 
30 and August 16, 1898. 

(d) Spanish War Service Medal. This 
medal was established by the act of July 
9, 1918 (40 Stat. 873). It is awarded for 
service between April 20, 1898 and 
April 11, 1899, to persons not eligible 
for the Spanish Campaign Medal. 

(e) Army of Cuban Occupation Medal. 
This medal was established by WDGO 
- 40, 1915. It is awarded for service in 
Cuba between July 18, 1898 and May 20, 
1962. 

(f) Army of Puerto Rican Occupation 
Medal. This medal was established by 
War Department Compilation of Orders, 
changes 15, February 4, 1919. It is 
awarded for service in Puerto Rico 
between August 14 and December 10, 
1898. 

(g) Philippine Campaign Medal. This 
medal was established by WDGO 5, 
1905. It is awarded for service in the 
Philippine Islands under any of the 
following conditions: 

(1) Ashore between February 4, 1899 
and July 4, 1902. 

(2) Ashore in the Department of 
Mindanao between February 4, 1899 
and December 31, 1904. 

(3) Against the Pulajanes on Leyte 
between July 20, 1906 and June 30, 
1907, or on Samar between August 2, 
1904 and June 30, 1907. 

(4) With any of the following 
expeditions: (i) Against Pala on Jolo 
between April and May 1905. 

(ii) Against Datu Ali on Mindanao in 
October 1905. 


(iii) Against hostile Moros on Mount 
Bud-Dajo, Jolo, March 1906. 

(iv) Against hostile Moros on Mount 
Bagsac, Jolo, between January and July, 
1913. 

(v) Against hostile Moros on 
Mindanao or Jolo between 1910 and 
1913. 

(5) In any action against hostile 
natives in which U.S. troops were killed 
or wounded between February 4, 1899 
and December 31, 1913. 

(h) Philippine Congressional Medal. 
This medal was established by the act 
of June 29, 1906 (34 Stat. 621). It is 
awarded for service meeting all the 
following conditions: 

(1) Under a call of the President 
entered the Army between April 21 and 
October 26, 1898. 

(2) Served beyond the date on which 
entitled to discharge. 

(3) Ashore in the Philippine Islands 
between February 4, 1899 and July 4, 
1902. 

(i) China Campaign Medal. This 
medal was established by WDGO 5, 
1905. It is awarded for service ashore in 
China with the Peking Relief Expedition 
between June 20, 1900 and May 27, 
1901. 

(j) Army of Cuban Pacification Medal. 
This medal was established by WDGO 
96, 1909. It is awarded for service in 
Cuba between October 6, 1906 and April 
1, 1909. 

(k) Mexican Service Medal. This 
medal was established by WDGO 155, _ 
1917. It is awarded for service in any of 
the following expeditions or 
engagements: 

(1) Vera Cruz Expedition in Mexico 
between April 24 and November 26, 
1914. 

(2) Punitive Expedition in Mexico 
between March 14, 1916 and February 
7, 1917. 

(3) Buena Vista, Mexico, December 1, 
1917. 

(4) San Bernardino Canon, Mexico, 
December 26, 1917. 

(5) Le Grulla, Texas, January 8 and 9, 
1918. 

(6) Pilares, Mexico, March 28, 1918. 

(7) Nogales, Arizona, November 1 to 
5, 1915 or August 27, 1918. 

(8) El Paso, Texas, and Juarez, Mexico, 
June 15 and 16, 1919. 

(9) Any action against hostile 
Mexicans in which U.S. troops were 
killed or wounded between April 12, 
1911 and February 7, 1917. 

(1) Mexican Border Service Medal. 
This medal was established by the act 
of July 9, 1918 (40 Stat. 873). It was 
awarded for service between May 9, 
1916 and March 24, 1917, or with the 
Mexican Border Patrol between January 
1, 1916 and April 6, 1917, to persons 


not eligiblé for the Mexican Service 
Medal. 


§578.56 United States Unit Awards. 


(a) Intent. Awards are made to 
organizations when the heroism 
displayed or meritorious service 
performed is a result of group effort. 

(b) Announcement. All unit awards 
approved at HQDA will be announced 
in HQ, DAGO. 

(c) Presentation. Unit awards will be 
presented at an appropriate formal 
ceremony at the earliest practicable date 
after the award is announced. FM 22— 
5 prescribes the ceremony for 
presentation of unit awards at a formal 
review. 


§578.57 Presidential Unit Citation. © 

(a) Criteria. The Presidential Unit 
Citation (PUC) (re-designated from the 
Distinguished Unit Citation on 
November 3, 1966) is awarded to unit of 
the Armed Forces of the United States 
and cobelligerent nations for 
extraordinary heroism in action against 
an armed enemy occurring on or after 
December 7,1941. The unit must display 
such gallantry, determination, and 
esprit de corps in accomplishing its 
mission under extremely difficult and 
hazardous conditions as to set it apart 
from and above other units participating 
in the same campaign. The degree of 
heroism required is the same as that 
which would warrant award of a 
Distinguished Service Cross to an 
individual. Extended periods of combat 
duty or participation in a large number 
of operational missions, either ground 
or air is not sufficient. This award will 
normally be earned by units that have 
participated in single or successive 
actions covering relatively brief time 
spans. It is not reasonable to presume 
that entire units can sustain 
Distinguished Service Cross 
performance for extended periods 
except under the most unusual 
circumstances. Recommendations for 
units larger than brigade will not be 
submitted. 

(b) Awarding authorities. Approval 
authority for award of the PUC is the 
President of the United States who . 
delegated authority to the Service 
Secretaries. 

(c) Award elements. The award 
elements for the PUC (Army) are as 
follows: 

(1) PUC Streamer (Army); 

(2) PUC Emblem (Army); 

(3) PUC Certificate and Citation; 

(4) DAGO. 

(d) Description. The PUC Emblem is 
1 “As inches wide and %e inch in 
height. The emblem consists of a “ie 
inch wide gold frame with laurel leaves, 
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which encloses an ultramarine blue 


§578.58 Valorous Unit Award. 

(a) Criteria. The Valorous Unit Award 
(VUA) may be awarded to units of the 
Armed Forces of the United States for 
extraordinary heroism in action against 
an armed enemy of the United States 
while engaged in military operations 
involving conflict with an opposing 
foreign force or while serving with 
friendly foreign forces engaged in an 
armed conflict against an opposing 
armed force in which the United States 
is not a belligerent party for actions 
occurring on or after August 3, 1963. 

(b) Requirements. The VUA requires a 
lesser degree of gallantry, 
determination, and esprit de corps than 
that required for the Presidential Unit 
Citation. Nevertheless, the unit must 
have performed with marked distinction 
under difficult and hazardous 
conditions in accomplishing its mission 
so as to set it apart from and above other 
units participating in the same conflict. 
The degree of heroism required is the 
same as that which would warrant 
award of the Silver Star to an 
individual. Extended periods of combat 
duty or participation in a large number 
of operational missions, either ground 
or air is not sufficient. 

(c) Unit eligibility. This award will 
normally be earned by units that have 
participated in single or successive 
actions covering relatively brief time 
spans. It is not reasonable to presume 
that entire units can sustain Silver Star 
performance for extended periods 
except under the most unusual © 
circumstances. Recommendations for 
units larger than brigade will not be 
submitted. 

(d) Awarding authorities. The Deputy 
Chief of Staff (DCS), G—1 is approval 
authority for the VUA. 
Recommendations for award of the VUA 
will be forwarded to Commander, USA 
HRC, ATTN: AHRC-PDO-PA, 
Alexandria, VA 22332-0471, for 
processing to the DCS, G—1 for final 
action. 

(e) Award elements. The award 
elements for the VUA are as follows: 

(1) VUA Streamer; 

(2) VUA Emblem; 

-(3) VUA Certificate and Citation; 

(4) DAGO. 

(f) Description. The VUA emblem is 
17A6 inches wide and “%e inch in height. 
The emblem consists of a “16 inch wide 
gold frame with laurel leaves which 
encloses a ribbon of the pattern of the 
Silver Star Medal ribbon centered on a 
red ribbon. The stripe dimensions of the 
ribbon are: % inch old glory red 67156; 
“6 inch ultramarine blue 67118; “64 


inch white 67101; 3/2 inch ultramarine 
blue 67118; 9/32 inch white 67101; 
center °/s2 inch old glory red 67156; %/s2 
inch white 67101; 92 inch ultramarine 
blue 67118; %4 inch white 67101; “6 


-inch ultramarine blue; and * inch old 


glory red 67156. The streamers are the 
same pattern as the silver star medal 
ribbon. 


§578.59 Meritorious Unit Commendation. 

(a) Criteria. (1) The Meritorious Unit 
Commendation (MUC) (Army) 
(previously called the Meritorious 
Service Unit Plaque) is awarded to units 
for exceptionally meritorious conduct in 
the performance of outstanding services 
for at least 6 continuous months during 
the period of military operations against 
an armed enemy occurring on or after 
January 1, 1944. Service in a combat 
zone is not required, but must be 
directly related to the combat effort. 
Units based in the continental United 
States are excluded from this award, as 
are other units outside the area of 
operation. The unit must display such 
outstanding devotion and superior 
performance of exceptionally difficult 
tasks as to set it apart and above other 
units with similar missions. The degree 
of achievement required is the same as 
that which would warrant award of the 
Legion of Merit to an individual. 
Recommendations for units larger than 
brigade will not be submitted. For 
services performed during World War II, 
awards will be made only to service 
units and only for services performed 
between January 1, 1944 and September 
15, 1946. 

(2) Effective March 1, 1961, the MUC 
was authorized for units and/or 
detachments of the Armed Forces of the 
United States for exceptionally 
meritorious conduct in performance of 
outstanding services for at least 6 
continuous months in support of 
military operations. Service(s), as used 
in this paragraph, is interpreted to relate 
to combat service support type activities 
and not to the type of activities 
performed by senior headquarters, 
combat, or combat support units. 

(b) Awarding authorities. Approval 


~ authority for the MUC is the Deputy 


Chief of Staff (DCS), G—1. 
Recommendations for award of the 
MUC will be forwarded to Commander, 
USA HRC, ATTN: AHRC-PDO-PA, 
Alexandria, VA 22332-0471, for 
processing to the DCS, G—1 for final 
action. 

(c) Award elements. The award 


_ elements for the MUC are as follows: 


(1) MUC Streamer; 

(2) MUC Emblem; 

(3) MUC Certificate and Citation; and 
(4) DAGO. 


(d) Description. The MUC emblem is 
17/6 inches wide and %e inch in height. 
The emblem consists of a “ie inch ide 
gold frame with laurel leaves which 
encloses a scarlet 67111 ribbon. The 
previously authorized emblem was a 
gold color embroidered laure! wreath, 
1° inches in diameter on a 2 inch 
square of olive drab cloth. 


§578.60 Army Superior Unit Award. 

(a) Criteria. The Army Superior Unit 
Award (ASUA) was created in 1985 to 
recognize outstanding meritorious 
performance of a unit during peacetime 
of a difficult and challenging mission 
under extraordinary circumstances. 
Circumstances may be deemed to be 
extraordinary when they do not 
represent the typical day-to-day 
circumstances under which the unit 
normally performs, or may reasonably 
be expected to perform, its peacetime 
mission. The following additional 
criteria also applies: 

(1) The unit must display such 
outstanding devotion and superior 
performance of exceptionally difficult 
tasks as to set the unit apart from and 
above other units with similar missions. 
For the purpose of this award, 
peacetime is defined as any period 
during which wartime or combat awards 
are not authorized in the geographical 
area in which the mission was executed. 
The ASUA may be awarded to units that 
distinguish themselves while 
conducting humanitarian missions for a 
minimum of 30 days, however, the 
ASUA will not be awarded if the same 
act or period of service has already been 
recognized by another unit award. 

(2) The award applies to both TO&E 
units and TDA organizations of 
battalion size or equivalent. TDA 
organizations may be considered for this 
award, even if comprised mostly of 
civilians. As an exception to policy, 
organizations larger than battalion 
equivalent size may also be submitted, 
but the submitting headquarters must 
take care to highlight the logic 
associated with the request to justify an 
exception to policy. 

(b) Approval authority. The approval 
authority for the ASUA is the Deputy 
Chief of Staff (DCS), G—1. 
Recommendations for award of the 
ASUA will be forwarded to 
Commander, USA HRC, ATTN: AHRC- 
PDO-PA, Alexandria, VA 22332-0471, 
for processing to the DCS, G—1 for final 
action. 

(c) Award elements. The award 
elements for the ASUA are as follows: 
ASUA Streamer; ASUA Emblem; ASUA 
Certificate and Citation; DAGO; Army 
Superior Unit Award Lapel Pin. The 
lapel pin is authorized for issue and 
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wear by Department of the Army 
civilians in the employ of the decorated 
unit. Those individuals employed with 
-the unit during the cited period may 
wear the lapel pin permanently. Those 
currently employed with a decorated 
unit, but who were not employed during 
the cited period may wear the lapel pin 
on a temporary basis as long as they 
remain employed by the unit. The lapel 
pin is also authorized for optional 
purchase and wear on civilian clothing 
by qualified military personnel. 
Permanent and temporary wear is 
governed by the provisions of AR 670- 
1 


(d) Description. The ASUA emblem is 
inches wide and inch in height. 
The emblem consists of a 6 inch wide 
gold frame with laurel leaves which 
encloses a ribbon of the following 
pattern: 17/s2 inch scarlet 67111; 
inch yellow 67103; 4 inch green 67129; 
Ys2 inch yellow 67103; and 17/2 inch 
scarlet 67111. The streamers are the 
same pattern as the emblem ribbon. 


§578.61 Appurtenances to military 
decorations. 


Appurtenances are devices affixed to 
service or suspension ribbons or worn 
instead of medals or ribbons. They are 
worn to denote additional awards, 
participation in a specific event, or 
other distinguished characteristics of 
the award. The following is a list of 
authorized appurtenances: 

(a) Oak Leaf Clusters. A bronze or 
silver twig of four oak leaves with three 
acorns on the stem, **/s2-inch long for - 
the suspension ribbon, and 16-inch 
long for the service ribbon bar and the 
unit award emblem is issued to denote 
award of second and succeeding awards 
of decorations (other than the Air 
Medal), the Army Reserve Components 
Achievement Medal, and unit awards. A 
silver Oak Leaf Cluster is worn instead 
of five bronze Oak Leaf Clusters. If the 
number of authorized Oak Leaf Clusters 
exceeds four and will not fit on a single 
ribbon, a second ribbon is authorized for 
wear. When wearing the second ribbon, 
place it after the first ribbon; the second 
ribbon counts as one award. Wear no 
more than four Oak Leaf Clusters on 
each ribbon. If the receipt of future 
awards reduces the number of Oak Leaf 
Clusters sufficiently (that is, a silver oak 
leaf cluster for five awards), remove the 
second ribbon and place the appropriate 
number of devices on a single ribbon. 
Oak Leaf Clusters are not issued for the 
Legion of Merit awarded in degrees to 
foreign nationals. Five-sixteenths inch 
Oak Leaf Clusters joined together in 
series of 2, 3, and 4 clusters are 
authorized for optional purchase and 


wear on service ribbons, and unit award 
emblems.. 

(b) Numerals. Arabic numerals */6 
inch in height are issued instead of a 
medal or ribbon for second and 
succeeding awards of the Air Medal, 
Multinational Force and Observers 
Medal, Overseas Service Ribbon and the 
Army Reserve Components Overseas 
Training Ribbon. The ribbon denotes the 
first award and numerals starting with 
the numeral 2 denote the number of 
additional awards. The numeral worn 
on the NCO Professional Development 
Ribbon will denote the highest 
completed level of NCO development. 
The numerals are to be centered on the 
suspension ribbon of the medal or the 
ribbon bar. 

(c) “V” device. The ““V”’ (Valor) device 
is a bronze block letter, V, %-inch high 
with serifs at the top of the members. It 
is worn to denote participation in acts 
of heroism involving conflict with an 
armed enemy. It was originally worn 
only on the suspension and service 
ribbons of the Bronze Star Medal to 
denote an award made for heroism 
(valor). Effective February 29, 1964, the 
““V” device was also authorized for wear 
on the Air Medal and Army 
Commendation Medal for heroic acts or 
valorous deeds not warranting awards of 
the Distinguished Flying Cross or the 
Bronze Star Medal with “V”’ device. 
Effective June 25, 1963, the “V” device 
was authorized additionally for wear on 
the Joint Service Commendation Medal 
when the award is for acts of valor 
(heroism) during participation in 
combat operations. In the case of 
multiple “V” devices for the same 
award, only one “V” device is worn on 
the service ribbons. 

(d) “M” device. The “M” 
(Mobilization) Device is a bronze letter, 
M, -inch high with serifs at the bottom 
of the members. It is authorized for wear 
on the Armed Forces Reserve Medal by 
members of the Reserve Components 
who are called or who volunteer and 
serve on active duty in support of 
specific U.S. Military operations or 
contingencies designated by the 
Secretary of Defense, as defined in 10 
U.S.C. 101{a) (13). AGR members who 
receive orders changing their current 
duty status (legal authority under which 
they perform duty), their duty location, 
or assignment to support a contingency 
operation are also eligible for award of 
the “M” Device. 

(e) Clasps. They are authorized for 
wear on the Army Good Conduct Medal, 
World War I Victory Medal, American 
Defense Service Medal, Army of 
Occupation Medal, and Antarctica 
Service Medal. All clasps, except the 
Army Good Conduct Medal clasp, are 


worn only on the suspension ribbon of 
the medal. The clasps are described as 
follows: 

(1) The Army Good Conduct Medal 
clasp is a bar Ys-inch by 1% inches, of 
bronze, silver or gold, with loops 
indicative of each period of service. 
Paragraph 4—9 describes the clasps 
authorized for second and subsequent 
awards of the Army Good Conduct 
Medal. 

(2) The World War I Victory Medal 
battle clasps is a bronze bar Ye-inch by 
1/2 inches with the name of the 
campaign or the words “Defensive 
Sector,”’ and with a star at each end of 
the inscription. The campaigns are as 
follows: 

(i) Cambrai; 

(ii) Somme, Defensive; 

(iii) Lys; 

(iv) Aisne; 

(v) Montdidier-Noyon; 

(vi) Champagne-Marne; 

(vii) Aisne-Marne; 

(viii) Somme, Offensive; 

(ix) Oise-Aisne; 

(x) Ypres-Lys; 

(xi) St. Mihiel; 

(xii) Meuse-Argonne; 

(xiii) Vittorio-Veneto; 

- (xiv) Defensive Sector. 

(3) The World War I Victory Medal 
service clasp is a bronze bar Ye-inch by 
1’ inches with the name of the country 
which the service was performed 
inscribed thereon. The service clasps 
authorized are as follows: 

(i) England; 

(ii) France; 

(iii) Italy; 

(iv) Russia; 

(v) Siberia. 

(4) The American Defense Service 
Medal clasp is a bronze bar %-inch by 
12 inches with the words “Foreign 
Service” and with a star at each end of 
the inscription. 

(5) The Army of Occupation Medal 
clasp is a bronze bar Ys-inch by 14 
inches with the word “Germany” or 
“Japan” inscribed thereon, to denote 
occupation duty rendered in Europe 
and/or the Far East. 

(6) The Antarctica Service Medal is a 
clasp bearing the words ‘‘Wintered 
Over” for wear on the suspension 
ribbon of the medal awarded in bronze 
for the first winter, in gold for the 
second winter, and in silver for the third 
winter. 

(f) Service stars. Are worn on 
campaign and service ribbons to denote 
an additional award. The service star is 
a bronze or silver five-pointed star */16- 
inch in diameter. A silver star is worn 
instead of five bronze service stars. The 
bronze service star is also affixed to the 
parachutist badge to denote 
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participation in a combat parachutist 
jump, retroactive to December 7, 1941. 
See § 578.74 on Parachutist badges for 
criteria for award of the combat 
parachutist badge. See AR 670-1 for 
proper wear of the service stars. Service 
stars are authorized for wear on the 
following campaign and service medals 
and or ribbons: 

(1) World War I Victory Medal; 

(2) American Defense Service Medal; 

(3) American Campaign Medal; 

(4) Asiatic-Pacific Campaign Medal; 

(5) European-A frican-Middle Eastern 
Campaign Medal; 

(6) Korean Service Medal; 

(7) Armed Forces Expeditionary 
Medal; 

(8) Vietnam Service Medal; 

(9) National Defense Service Medal; 

(10) Humanitarian Service Medal; 

(11) Prisoner of War Medal; 

(12) Southwest Asia Service Medal; 

(13) Military Outstanding Volunteer 
Service Medal. 

(g) Arrowhead. The arrowhead is a 
bronze replica of an Indian arrowhead 
14-inch high. It denotes participation in 
a combat parachute jump, helicopter 
assault landing, combat glider landing, 
or amphibious assault landing, while 
assigned or attached as a member of an 
organized force carrying out an assigned 
tactical mission. A soldier must actually 
exit the aircraft or watercraft, as 
appropriate, to receive assault credit. 
Individual assault credit is tied directly 
to the combat assault credit decision for 
the unit to which the soldier is attached 
or assigned at the time of the assault. 
Should a unit be denied assault credit, 
no assault credit will accrue to the 
individual soldiers of that unit. It is 
worn on the service and suspension 
ribbons of the Asiatic-Pacific Campaign, 
European-African-Middle Eastern 
Campaign, Korean Service Medal, 
Vietnam Service Medal, Armed Forces 
Expeditionary Medal, and Global War 
on Terrorism Expeditionary. Only one 
arrowhead will be worn on any ribbon. 

(h) Ten-Year Device. The Ten-year 
device is authorized for wear on the 
Armed Forces Reserve Medal to denote 
each succeeding 10-year period as 
- follows: (1) A bronze hourglass shall be 
awarded upon completion of the first 
10-year period award. 

(2) A silver hourglass shall be 
awarded upon completion of the second 
10-year period award. 

(3) A gold hourglass shall be awarded 
upon completion of the third 10-year 
period award. 

(4) A gold hourglass, followed by a 
bronze hourglass shall be awarded upon 
completion of the fourth 10-year period 
award. 

(i) Berlin Airlift Device. A gold 
colored metal miniature of a C-54 type 


aircraft of ¥-inch wingspan, other | 
dimensions proportionate. It is worn on 
the service and suspension ribbons of 
the Army of Occupation Medal. (See 


- §578.46 Army of Occupation Medal) 


(j) Army Astronaut Device. A gold 
colored device, 76-inches in length, 
consisting of a star emitting three 
contrails encircled by an elliptical orbit. 
It is awarded by the Chief of Staff, 
Army, to personnel who complete a 
minimum of one operational mission in 
space (50 miles above earth) and is 
affixed to the appropriate Army Aviator 
Badge, Flight Surgeon Badge, or 
Aviation Badge awarded to the 
astronaut. Individuals who have not 
been awarded one of the badges listed 


above but who meet the other astronaut: 


criteria will be awarded the basic 
Aviation Badge with Army Astronaut 
Device. 


§578.62 Service ribbons. 

A ribbon identical in color with the 
suspension ribbon of the service medal 
it represents, attached to a bar 1% 
inches in width and *% inch in length, 
equipped with a suitable attaching 
device. A service ribbon is issued with 
each service medal. 


§578.63 Lapel buttons. 

(a) Lapel buttons are miniature 
replicas of military decorations; service 
medals and ribbons; and identification 
badges. Lapel buttons are worn only on 
civilian clothing. The buttons will be 
worn on the left lapel of civilian 
clothing for male personnel and ina _ 
similar location for female personnel. 

(b) Lapel buttons for military 
decorations. Lapel buttons for military 
decorations are issued in the following 
two forms: 

(1) A rosette, 12-inch in diameter, for 
the Medal of Honor. 

(2) A colored enamel replica (1/%-inch 
by 2's2-inch) for the service ribbon for 
other decorations. 

(c) Lapel buttons for badges. The only 
badges that have an approved lapel 
button are certain identification badges 
as follows: 

(1) Presidential Service Badge; 

(2) Vice Presidential Service Badge; 

(3) Office of the Secretary of Defense 
Identification Badge; 

(4) Joint Chiefs of Staff Identification 
Badge; and 

(5) Army Staff Identification Badge. 

(d) World War I Victory Button. A 
five-pointed star °/s-inch in diameter on 
a wreath with the letters “US” in the 
center. For persons wounded in action, 
the lapel button is silver; for all others, 
the lapel button is bronze. Eligibility 
requirements are the same for the World 
War I Victory Medal. 


(e) Honorable Service Lapel Button 
(World War II Victory Medal). A button 
of gold-color metal consists of an eagle 
perched within a ring composed of a 
chief and 13 vertical stripes. The button 
is 7As-inch high and %-inch wide. 
Eligibility requirements are honorable 
Federal military service between 
September 8, 1939 and December 31, 
1946. 

(f) Lapel button for service prior to 
September 8, 1939. (Not issued or sold 
by the Department of the Army.) A 
button high and %-inch wide, 
of gold-color metal consists of an eagle 
perched within a ring which displays 
seven white and six red vertical stripes 
and a blue chief bearing the words 
“National Defense.” It may be worn 
only by a person who served honorably 
before September 8, 1939 as an enlisted 
man, warrant officer, nurse, contract 
surgeon, veterinarian, or commissioned 
officer, in the Regular Army or a 
Citizen’s Military Training Camp for 2 
months, or in the National Guard, 
Enlisted Reserve Corps, or Senior ROTC 
for 1 year, or in junior ROTC for 2 years. 

(g) Army Lapel Button. The Army 
Lapel Button is a gratuitous issue item 
made up of a minute man in gold color 
on a red enamel disk surrounded by 16- 
pointed gold rays with an outside 
diameter of “16-inch. Eligibility 
requirements are as follows: 

1) Soldiers transitioning with an 
honorable characterization of service 
(those being transferred to another 
component for completion of a military 
service obligation, and those receiving 
an Honorable Discharge Certificate). 

(2) Non-adverse separation provision. 

(3) Minimum 9 months continuous 
service—a break is 24 hours or more. 

(4) Active Federal service on or after 
April 1, 1984; or, service in a Ready 
Reserve unit organized to serve as a unit * 
(National Guard unit or Army Reserve 
troop program unit) on or after July 1, 
1986. 

(5) Retroactive issuance is not 
authorized. 

(6) No soldier separating from the 
Service is to be awarded more than one 
Army Lapel Button. 

(h) U.S. Army Retired Lapel Button. 
Retired Army personnel who are in 
possession of DD Form 2 (U.S. 
Uniformed Services Identification Card) 
(Retired)) are eligible to wear the Army 
Retired Lapel Button. Commanders will 
present the U.S. Army Retired Lapel 
Button to Army personnel at an 
appropriate ceremony before they retire. 

f Active Reserve Lapel Button. The 
Active Reserve Lapel Button is 
authorized for active membership in the 
Ready Reserve of the Army. It is made 
up of a minute man in gold color on a 
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bronze color base and is 16-inch in 
length. The button is an optional 
purchase item, not issued or sold by the 
Department of the Army. It is not worn 
on the uniform. 

(j) Lapel Button for Korean 
Augmentation to the U.S. Army 
(KATUSA). The KATUSA Lapel Button 
(KLB) was approved by the Secretary of 
the Army on March 22, 1988 as a 
gratuitous issue item. The KLB is a 
round disk with an outside diameter of 
%s-inch that is comprised of a Korean 
Taeguk that consists of the 
characteristics from both the U.S. and 
Republic of Korea National Flags resting 
on a white background. The words 
“Honorable Service * KATUSA” are 
situated on the border of the outer edge 
of the KLB. 

(1) The following requirements must 
be met to be eligible for award of the 
KLB: 

(i) Individual must have been a ; 
Republic of Korea Army soldier who has 
been assigned as a KATUSA soldier to 

a U.S. Army unit or activity for a 
minimum of 9 months of continuous 
honorable active service on or after 
March 22, 1988. 

(ii) Must be separating from active _ 
duty with the Republic of Korea Army. 

(iii) Disqualifying characterization of 
service for the award of the KLB is 
identical with that used for the Army 
Lapel Button. 

5) Issuance requirements are as 
follows: 

(i) The KLB will be awarded to all 
eligible KATUSA soldiers. 

ii) The U.S. Army unit commander 
will coordinate with the appropriate 
Republic of Korea staff officer/NCO to 
obtain Republic of Korea Army 
concurrence prior to presentation of the 
KLB. 

(iii) Presentation will normally be 
made by the U.S. Army unit commander 
to which last assigned prior to 
> separation from active service or by his 
designated U.S. Army commissioned 
officer representative during a troop 
formation or other appropriate 


ceremony. 

(3) akin will not be published to 
confirm award of the KLB. 

(k) Gold Star Lapel Button. The Gold 
Star Lapel Button was established by 
Act of Congress (Pub. L. 80-306) August 
1, 1947, codified at 10 U.S.C. 1126 in 
order to provide an appropriate 
identification for widows, widowers, 
parents, and next of kin of members of 
the Armed Forces of the United States 
who lost their lives during World War 
I, April 6, 1917 to March 3, 1921; World 
War II, September 8, 1939 to July 25, 
1947; any subsequent period of armed 
hostilities in which the United States 


was engaged before July 1, 1958 (United 
Nations action in Korea, June 27, 1950 

to July 27, 1954); or who lost their lives 
after June 30, 1958, while engaged in an 


action against an enemy of the United 


States; or while engaged in military 
operations involving conflict with an 
opposing foreign force; or while serving 
with friendly foreign forces engaged in 
an armed conflict in which the United 
States is not a belligerent party against 
an opposing Armed Force; or who lost 
or lose their lives after March 28, 1973, 
as a result of an international terrorist 
attack against the United States or a 
foreign nation friendly to the United 
States, recognized as such an attack by 
the Secretary of Defense; or while 
serving in a military operation while 
serving outside the United States 
(including the commonwealths, 
territories, and possessions ofthe __ 
United States) as part of a peacekeeping 


force. 

(1) The Gold Star Lapel Button 
consists of a gold star on a purple 
circular background, bordered in gold 
and surrounded by gold laurel leaves. 
On the reverse is the inscription 
“United States of America, Act of 
Congress, August 1966” with space for 
engraving the initials of the recipient. 
Gold Star Lapel Buttons inscribed 
August 1947 may be issued until 
present inventories are exhausted. 

(2) One Gold Star Lapel Button will be 
furnished without cost to the widow or 
widower, to each of the parents, each 
child, stepchild, child through 
adoption, brother, half brother, sister, 
and half sister of a member of the 
Armed Forces who lost his or her life 
while in the active military service 
during the periods indicated above. The 
term ‘widow or widower” includes 
those who have since remarried, and the 
term “parents” includes mother, father, 
stepmother, stepfather, mother through 
adoption, father through adoption, and 
foster parents who stood in loco 
parentis. Request for replacement of the 
Gold Star Lapel Button (lost, destroyed 
or unserviceable) will be submitted on 
DD Form 3 (Application for Gold Star 
Lapel Button) to NPRC (see § 578.16 
(a)(3)). 

(3) Each casualty area commander and 
major overseas commander will stock 
Gold Star Lapel Buttons and ensure that 
survivor assistance officers are provided 
them for issue to eligible next of kin. 
Normally, delivery should not be made 
prior to the first visit to the next of kin 
following interment. 

(1) Lapel Button for Next of Kin of 
Deceased Personnel. The Lapel Button, 
Next of Kin of Deceased Personnel is 
provided to widows(ers), parents, and. 
primary next of kin of armed services 


members who lose their lives while 
serving on active duty or while assigned 
in an Army Reserve or Army National 
Guard unit in a drill status. 

(1) The button consists of a gold star 
within a circle (commemorating 
honorable service) surrounded by sprigs 
of oak (referring to the Army, Navy, Air 
Force, and Marine Corps). 

(2) One lapel button will be furnished 
without cost to the widow or widower, 
to each of the parents, each child, 
stepchild, child through adoption, 
brother, half brother, sister, and half 
sister of a member of the Armed Forces 
who lost his or her life while on active 
duty. The term widow or widower 
includes those who have since 
remarried, and the term parents 
includes mother, father, stepmother, 
stepfather, mother through adoption, 
father through adoption, and foster 
parents who stood in place of a parent. 

(3) Casualty area commands will stock 
the button and ensure that survivor 
assistance officers issue them to eligible 
next of kin. 

(4) The Lapel Button, Next of Kin of 
Deceased Personnel is authorized for 
issue retroactive to March 29, 1973. The 
next of kin of soldiers who died since 
that date may request issue of the button 
by writing to the NPRC (see 
§ 578.16(a)(3)). Furnish the name, grade, 
SSN, and date of death of the deceased | 
soldier. The names and relationships of 
the next of kin must also be provided. 

(m) Army Superior Unit Award Lapel 
Pin. The Army Superior Unit Award 
Lapel Pin is authorized for issue and 
wear by DA civilians in the employ of 
a unit awarded the Army Superior Unit 
Award. The lapel pin is also authorized 
for optional purchase and wear on 
civilian clothing by qualified military 
personnel. 


§578.64 Miniature decorations. 
(a) Decorations. Miniature replicas of 


all medals except the Medal of Honor 


and the Legion of Merit in the Degrees 
of Chief Commander and Commander 
are authorized for wear on certain 
uniforms instead of the issued medals. 
Miniatures of decorations are issued 
only to foreign nationals and with the 
award of the Distinguished Service 
Medal to U.S. personnel. 

(b) Miniature badges. Replicas of 
combat and special skill badges in 
miniature size are authorized for wear 
on certain uniforms instead of the full- 
size badges. 


§578.65 Supply, service, and requisition 
of medals and badges. 
(a) Medals and appurtenances listed 


are issued by DA: 
(1) Decorations; 
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(2) Service medals; 

(3) Service ribbons; 

(4) Palms; 

(5) Rosettes; 

(6) Clasps; 

(7) Arrowheads; 

(8) Service stars; 

(9) French Fourragere; 

(10) Netherlands Orange Lanyard; 

(11) Army Good Conduct Medals; 

(12) Oak Leaf Cluster; 

(13) Numerals; 

(14) Letter ‘“V”’ devices; 

(15) Certificate for decorations; 

(16) Lapel buttons for decorations; 

(17) Miscellaneous lapel buttons 
_ listed in Lapel buttons for badges and 
Lapel buttons for service; ; 

(18) Ten-year devices; 

(19) Berlin Airlift devices; 

(20) Containers for decorations; 

(21) Miniature decorations to foreign 
military personnel; 

(22) Letter ‘“V” Device; 

(23) Letter ‘‘M’’ Device; 

(b) Badges and appurtenances listed 
below are issued by Department of the 
Army: 

(a) Combat and special skill badges; 

(2) Basic Marksmanship Designation 
Badges; 

(3) Distinguished marksmanship 
designation badges; 

(4) Excellence in competition badges; 

(5) Basic marksmanship qualification 
badges and bars; 

(6) Army Staff Identification Badge; 

(7) The Guard, Tomb of the Unknown 
Soldier Identification Badge (an item of 
organizational equipment); 

(8) Army ROTC Nurse Cadet Program 
Identification Badge; 

(9) Drill Sergeant Identification Badge; 

(10) U.S. Army Recruiter 
Identification Badge; 

(11) Career Counselor Badge; 

(12) Army National Guard Recruiting 
and Retention Identification Badge; 

(13) U.S. Army Reserve Recruiter 
Identification Badge. 


§578.66 Original issue or rebliiiniie 
(a) General. All U.S. Army medals are 
presented without cost to an awardee. 
Replacement of medals or service 
ribbons for individuals not on active 
duty may be made at cost price. 
Requests will be honored from the 
original recipient of the award, or if 
deceased, from his or her primary next 
of kin in the following order: surviving 
spouse, eldest surviving child, father or 
_ mother, eldest surviving brother or 
sister, or eldest surviving grandchild. 
_(b) Issue or replacement of service 
medals and service ribbons antedating 
the World War I Victory Medal is no 
longer accomplished. These awards are 
not available from the supply system, 


but may be purchased from private _ 
dealers in military insignia. 

(c) No money should be mailed until 
instructions are received by NPRC. 
Requests for medals should be directed 
to the following addresses as shown« 
below. 


(1)(i) Request for: Personnel in active : 


Federal military service or in the Army 
National Guard or U.S. Army Reserve. 

(ii) Submit to: Unit Commander. 

. (2)(i) Request for: Medals on behalf of - 
individuals having no current U.S. 
Army status or deceased prior to 
October 1, 2002. 

(ii) Submit to: National Personnel 
Records Center, 9700 Page Avenue, St. 
Louis, MO 63132-5100. 

(3)(i) Request for: Medals for 
individuals who retired, were 
discharged or died (except general 
officers) after October 1, 2002. 

(ii) Submit to: Commander, U.S. Army 
Human Resources Command, ATTN: 
AHRC-CC-B, 1 Reserve Way, St. Louis, 
MO 63132-5200. 

(4)(i) Request for: Personnel receiving 
retired pay, except general officers. 

(ii) Submit to: National Personnel 
Records Center, 9700 Page Avenue, St. 
Louis, MO 63132-5100. 

(5)(i) Request for: Retired general 
officers. 

(ii) Submit to: Commander, USA HRC, 
ATTN: AHRC-PDO-PA, 200 Stovall 
Street, Alexandria, VA 22332-0471. 

(d) Issue of medals, other than Army. 
Medals and appurtenances awarded 
while in active Federal service in one of 
the other U.S. military Services will be 
issued on individual request to 
appropriate Service as shown below. 

(1)(i) Request for: Navy awards. 

(ii) Submit to: Office of the Chief of 
Naval Operations, Awards, Code: 
09B33, 2000 Navy Pentagon, 
Washington, DC 20350-2000. 

(2)(i) Request for: Air Force awards. 
(ii) Submit to: Commander, U.S. Air 
Force Personnel Center/DPPPRA, 550 C 
Street West, Suite 12; Randolph Air 

Force Base, TX 78150-6001. 

(3)(i) Request for: Marine Corps 
awards. 

(ii) Submit to: Commandant, U.S. 
Marine Corps, Manpower and Reserve 
Affairs, Code: MMMA, 3280.Russell 


‘Road, Quantico, VA 22134-5103. 


(4)(i) Request for: Coast Guard awards. 

(ii) Submit to: Commandant, United 
States Coast Guard, 2100 Second Street, 
SW., ATTN: G—PS-5/TP41, Washington, 


DC 20593-0001. 


§578.67 Manufacture, sale, and illegal 
possession. 


Sections 507.1 to 507.8 of this cmaaer 
prescribe: 


(a) Restrictions on manufacture and 
sale of service medals and appurtenance 
by civilians. 

(b) Penalties for illegal possession and 
wearing of service medals and 
appurtenances. 


§578.68 Badges and tabs; general. 

(a) Purpose. The purpose of awarding 
badges is to provide for public 
recognition by tangible evidence of the 
attainment of a high degree of skill, 
proficiency, and excellence in tests and 
competition, as well as in the 
performance of duties. Awards of 
badges promote esprit de corps, and - 
provide an incentive to greater effort, 
thus becoming instrumental in building 
and maintaining morale. Types of 
badges authorized to be awarded as 
hereinafter prescribed, are combat and 
special skill badges, marksmanship 
qualification badges, identification 
badges and tabs. 

(b) Recommendations and approval 
authority. (1) Recommendations for 
awards of badges will be submitted by 
memorandum or DA Form 4187 through 
command channels to the commander 
authorized to make the award. 

(2) Badges may be approved and 
awarded in the field only by the 
commanders authorized to award the 
respective badge 

(3) Award of b. badges to Active Army 
personnel which cannot be resolved by 
local commanders will be forwarded 
through command channels to HQ, USA 
HRC, (see address § 578.3(c)). 

(c) Posthumous awards. When an 
individual who has qualified for a badge 
dies before the award is made, the badge 
may be presented to the next of kin. 

(d) Retroactive awards. Retroactive 
awards of the Combat Infantryman 
Badge and the Combat Medical Badge 
may be made to fully qualified — 
individuals. Such awards will not be 
made except where evidence of injustice 
is presented. Active duty soldiers will 
forward their applications through 
command channels to HQ, AHRC, (see 
address § 578.3(c)). Reserve Component 
soldiers should address their 
application to Commander, USA HRC- 
St. Louis, One Reserve Way, St. Louis, 
MO 63132-5200. Retirees and veterans 
should address their application to the 
NPRC (see § 578.16(a)(3) for address). 

(e) Announcement of awards. 
Permanent awards of badges, except 
basic marksmanship qualification 
badges, identification badges, and the 
Physical Fitness Badge, will be 


- announced in Permanent Orders by 


commanders authorized to make the 

award or Permanent Orders of HQDA. 
(f) Presentation of awards. Whenever 

practical, badges will be presented to 


17314 


Federal Register/Vol. 71, No. 65/ Wednesday, April 5, 2006/Rules and Regulations 


military personnel in a formal 
ceremony. Presentations should be 
made as promptly as practical following 
announcement of awards, and when 
possible, in the presence of the troops 
with whom the recipients were serving 
at the time of the qualification. 

(g) Supply of badges. (1) Badges listed 
below are issued by the DA. 

(i) Combat and special skill badges; 

(ii) Basic Marksmanship Designation 
Badges; 

(iii) Distinguished marksmanship 
designation badges; 

(iv) } Excellence in competition badges; 

(v) Basic marksmanship qualification 
badges and bars; 

(vi) Army Staff Identification Badge; 

(vii) The Guard, Tomb of the 
Unknown Soldier Identification Badge 
(an item of ment); 

(viii) Army ROTC Nurse et 

Identification Badge; 
(ix) Drill Sergeant Identification 


Badge; 

Od U.S. Army Recruiter Identification 
Badge; 

(xi) Career Counselor Badge; 

(xii) Army National Guard Recruiting 
-and Retention Identification Badge; 

(xiii) U.S. Army Reserve Recruiter 
Identification Badge. 


(2) Items not issued or sold by the DA: 


(i) Identification badges, except as 
provided in paragraph (g)(1) of this 
section; 

(ii) Lapel buttons for badges; 

(iii) Certificates for badges; 

(iv) Foreign badges; 

(v) Miniature Combat Infantryman, 
Expert Infantryman, Combat Medical, 
Expert Field Medical, and. Aviation 
badges; 


TABLE 9.—U.S. ARMY BADGES AND TABS 


(vi) Dress miniature badges. 
(Miniatures may be purchased from 
dealers in military insignia.) 

(h) Requisition. Combat and special 
skill badges, basic marksmanship 
qualification badges, and authorized 
bars, may be requisitioned by 
commanders through normal channels. 
Requisitions will contain a statement 
that issue is to be made to authorized 
personnel. Commanders authorized to 
make the award may requisition bulk 
delivery of badges to meet needs for 60° 
days. Care should be taken that 
excessive stocks are not requisitioned. 
Initial issue or replacement for a badge 
lost, destroyed, or rendered unfit for use 
without fault or neglect on the part of 
the person to whom it was awarded, 


will be made upon application, without - 


charge to military personnel on active 
duty and at stock fund standard price to 
all others. 

(i) Character of service. A badge will 
not be awarded to any person who, 
subsequent to qualification therefore, 
has been dismissed, dishonorably 
discharged, or convicted of desertion by 
court-martial. 

(j) Special guidance. (1) Effective 
September 30, 1986, local established 
special skill badges are no longer 
authorized for wear. Authority for major 
commanders to approve local badges is 
rescinded. 

(2) The wear of badges issued by other 
Services is governed by AR 670-1.. 
Those cases that cannot be resolved ~ 
should be forwarded to Office of the 
Deputy Chief of Staff, G1, ATTN: 
DAPE-HR-S, 300 Army Pentagon, 
Washington, DC 20310-0300. 


(3) Authority must be obtained from 
HQ, USA HRc (AHRC-PDO-PA) before 
wearing on the Army uniform badges 
awarded by other U.S. Services and the 
Director of Civilian Marksmanship. 

(k) To whom awarded. (1) The Combat 
Infantryman Badge may be awarded 
only to members of the U.S. Army. 

" (2) The Combat Medical Badge may be 
awarded only to members of the U.S. 


. Army, Navy, or Air Force. 


(3) Awards of U.S. Army badges to 
foreign military personnel will be made 
only with the prior consent of his or her 
Government and upon completion of 
the full requirements established for 
each badge. Foreign military personnel 
may also qualify for Army badges while 
attending U.S. Army service schools or 
while participating in combined or joint 
operations. 

(4) All other special skill badges may 
be earned by U.S. military personnel 
who qualify while performing honorable 
active duty or Reserve service in an ~ 
active status or while formally assigned 
or attached to the U.S. Army. 


(5) In certain cases, civilian personnel 
may be awarded special skill badges 
provided specific criteria are met. 
Requests or recommendations for award - 
of special skill badges to civilians 
should be directed to designated 
approval authorities or Commander, 
USA HRC (see § 578.3 (c) for address). 

(6) Table 9 below lists the U.S. Army 
combat and special skill badges 
authorized and who is authorized to be 
awarded each badge. 


Members of other services 


Department of the army civilians 


Foreign military personnel , 


YES 


Special Operations Diver Badge ... 


Explosive Ordnance Disposal 


awarded to: 
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TABLE 9.—U.S. ARMY BADGES AND TAaBS—Continued 


Order of precedence may be 
awarded to: 


Members of other services 


Department of the army civilians 


Foreign military personnel 


Sapper Tab YES 


YES 


YES 


Notes: 


1. Badges authorized to foreign military personnel will be made only after obtaining prior consent from his or her Government and after com- 
_ pletion of the full requirements established for each badge. 
2. DA civilians must complete full requirements for the respective badge before it is awarded. 


3578.69 Combat Infantryman Badge. 

(a) Specific eligibility requirements. 
There are basically three requirements 
for award of the Combat Infantryman 
Badge (CIB): 

(1) The Soldier must be an 
infantryman satisfactorily performing 
infantry duties. 

(2) Must be assigned to an infantry 
unit during such tithe as the unit is 
engaged in active ground combat. 

(3) Must actively participate in such 
ground combat. (Campaign or battle 
credit alone is not sufficient for award 
of the CIB.) 

(b) The specific eligibility criteria for © 
the CIB requires that: 

(1) A Soldier must be an Army 
infantry or special forces officer (SSI 11 
or 18) in the grade of colonel or below, 
or an Army enlisted Soldier or warrant 
officer with an infantry or Special 
Forces Military Occupational 
Specialties (MOS), who, subsequent to 
December 6, 1941, has satisfactorily 
‘performed duty while assigned or 
attached as a member of an infantry, 
ranger or special forces unit of brigade, 
regimental, or smaller size during any 

period such unit was engaged in active 
ground combat. Eligibility for Special 
Forces personnel in MOS 18B, 18E, 18F, 
and 18Z (less Special Forces medical 
sergeant) accrues from December 20, 
1989. Retroactive awards of the CIB to 
Special Forces personne] are not 
authorized prior to December 20, 1989. 

(2) A recipient must be personally . 
present and under hostile fire while 
serving in an assigned infantry or 
Special Forces primary duty, in a unit 
actively engaged in ground combat with 
the enemy. The unit in question can be 
of any size smaller than brigade. For 
example, personnel possessing an 
infantry MOS in a rifle squad of a 
cavalry platoon in a cavalry troop would 
be eligible for award of the CIB. Battle 
or campaign participation credit alone is 
not sufficient; the unit must have been | 
in active ground combat with the enemy 
during the period. 

(3) Personnel with other than an 
infantry or Special Forces MOS are not 
eligible, regardless of the circumstances. 
The infantry or Special Forces SSI or 

-MOS does not necessarily have to be the 


Soldier’s primary specialty, as long as 
the Soldier has been properly trained in 
infantry or Special Forces tactics, 
possesses the appropriate skill code, 
and is serving in that specialty when 
engaged in active ground combat as 
described above. Commanders are not 
authorized to make any exceptions to 
this policy. 

(4) Awards will not be made to 
general officers or to members of 
headquarters companies of units larger 
in size than brigade. 

(5) On or after September 18, 2001, 
the following rules apply: 

(i) A Soldier must be an Army 
infantry or special forces (SSI A or 18) 
in the grade of colonel or below, or an 
Army enlisted Soldier or warrant officer 
with an infantry or special forces MOS, 
who has satisfactorily performed duty 
while assigned or attached as a member 
of an infantry, ranger or special forces 


-unit of brigade, regimental, or smaller 


size during any period such unit was 
engaged in active ground combat, to 
close with and destroy the enemy with 
direct fire. 

(ii) A Soldier must be personally 
present and under fire while serving in 
an assigned infantry or Special Forces 
primary duty, in a unit engaged in 
active ground combat, to close with and 
destroy the enemy with direct fire. 

(iii) Soldiers possessing MOS of 18D 
(Special Forces Medical Sergeant) who 
satisfactorily perform special forces 
duties while assigned or attached to a 
special forces unit of brigade, 
regimental, or smaller size during any 
period such unit was engaged in active 


ground combat may be awarded the CIB. | 


These Soldiers must have been 
personally present and engaged in 
active ground combat, to close with and 
destroy the enemy with direct fires. 
Retroactive awards under these criteria 
are not authorized for service prior to 
September 18, 2001. 

iv) Those Soldiers possessing MOS of 
18D who qualify for award of the 
Combat Medical Badge from September 
18, 2001 to June 3, 2005 will remain 
qualified for the badge. Upon request 
any such Soldier may be awarded the 
CIB instead of the Combat Medical 
Badge. In such instances, the Soldier 
must submit a request through the chain 


of command to the Commander, USA 
HRC (see § 578.3(c) for address), for 
conversion of the Combat Medical 
Badge to the CIB. 

(v) Service members from other U.S. 
Armed Forces and foreign military 
(infaritry and Special Forces 
equivalents) assigned or attached as a 
member of a U.S. Army infantry or 
Special Forces unit of brigade, 


regimental, or smaller size may be 


considered for award of the CIB. The 
specific eligibility requirements listed in 
§ 578.69(a) must be met. Retroactive 
awards under these criteria are not 
authorized for service prior to 
September 18, 2001. 

b The CIB is authorized for award for 
the following qualifying periods: 

(1) World War II (December 7, 1941 to 
September 3, 1945). 

2) The Koreari War (June 27,1950 to | 
July 27, 1953). 

(3) Republic of Vietnam Conflict 
(March 2, 1961 to March 28, 1973), 
combined with qualifying service in 
Laos (April 19, 1961 to October 6, 1962). 

(4) Dominican Republic (April 28,  - 
1965 to September 1, 1966). 

(5) Korea on the DMZ (January 4, 1969 
to March 31, 1994). 

(6) El Salvador (January 1, 1981 to 
February 1, 1992). 

(7) Grenada (October 23 to November 
21, 1983). 

(8) Joint Security Area, Panmunjom, 
Korea (November 23, 1984). 

(9) Panama (December 20, 1989 to © 
January 31, 1990). 

(10) Southwest Asia Conflict (January 
17 to April 11, 1991). 

(11) Somalia (June 5, 1992 to March 
31; 1994). 

(12) Afghanistan (Operation 
ENDURING FREEDOM, December 5, 
2001 to a date to be determined). 

(13) Iraq (Operation IRAQI 
FREEDOM, March 19, 2003 to a date to 
be determined). 

(d) The special provisions authorized 
for the Vietnam Conflict, Laos, and - 
Korea on the DMZ are outlined in 
paragraphs (d)(1) through (5) of this 
section. 

(1): During the Vietnam Conflict, any 
officer whose branch is other than 
infantry who, under appropriate orders, 
has commanded a line infantry (other 
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than a headquarters unit) unit of 
brigade, regimental, or smaller size for 
at least 30 consecutive days is deemed 
to have been detailed in infantry and is 
eligible for award of the CIB 
notwithstanding absence of a written 
directive detailing that Soldier in the 
infantry, provided all other 
requirements for the award have been 
met. Orders directing the officer to 
assume command will be confirmed in 
writing at the earliest practicable date. 

(i) In addition, any officer, warrant 
officer, or enlisted Soldier whose branch 
is other than infantry, who under 
appropriate orders was assigned to 
advise a unit listed in paragraphs (d)(2) 
and (3) of this section or was assigned 
as a member of a White Star Mobile 
Training Team or a member of MAAG- 
Laos as indicated in paragraphs (d)(4)(i) 
and (ii) of this section will be eligible 
for award of the CIB provided all other 

uirements have been met. 

ii) After December 1, 1967 for service 
in the Republic of Vietnam, 
noncommissioned officers serving as 
Command Sergeants Major of infantry 
battalions and brigades for periods of at 
least 30 consecutive days in a combat 
zone are eligible for award of the CIB 
provided all other requirements have 


been met. 


(2) Subsequent to March 1, 1961, a 
Soldier must have been-(i) Assigned as 
advisor to an infantry unit, ranger unit, 
infantry-type unit of the civil guard of 
regimental or smaller size, and/or 
infantry-type unit of the self-defense 
corps unit of regimental or smaller size 
of the Vietnamese government during 
any period such unit was engaged in 
actual ground combat. 

(ii) je nat as advisor of an irregular 
force comparable to the above infantry 
units under similar conditions. 

(iii) Personally present and under fire 
while serving in an assigned primary 
duty as a member of a tactical advisory 
team while the unit participated in 
ground combat. 

(3) Subsequent to May 24, 1965, to 
qualify for the CIB, personnel serving in 
U.S. units must meet the requirements 
of paragraph (b)(1) of this section. 
Individuals who performed liaison 
duties with the Royal Thai Army of the 
Army of the Republic of Korea combat 
units in Vietnam are eligible for award 
of the badge provided they meet all 
other requirements. 

(4) In Laos from April 19, 1961 to 
_ October 6, 1962, a Soldier must have 

been— 

(i) Assigned as member of a White 
Star Mobile Training Team while the 
team was attached to or working with a 
unit of regimental (groupment mobile) 
or smaller size of Forces Armee du 


Royaume (FAR), or with irregular type 
forces of regimental or smaller size. 

(ii) A member of MAAG-Laos 
assigned as an advisor to a region or 
zone of FAR, or while serving with 
irregular type forces of regimental or 
smaller size. 

(iii) Personally under hostile fire 
while assigned as specified in 
paragraphs (d)(4)(i) and (ii) of this 
section. 

(5) In Korea on the DMZ. The special 
requirements for award of the CIB for 
service in the Republic of Korea are 


rescinded. Army veterans and service 


members who served in Korea on or 
after July 28, 1953 and meet the criteria 
for award of the CIB outlined in 
paragraphs (a) and (b) of this section, 
may submit an application (to include 
supporting documentation) for award of 
the CIB to the Commander, USA HRC, 
(see §578.3(c) for address). Retroactive 
awards under these criteria are not 
authorized for service peice to July 29, 
1953. 

(e) Subsequent awards. To date, a 


- separate award of the CIB has been 


authorized for qualified soldiers in any 
of the following four qualifying periods: 

(1) World War II (December 7, 1941 to 
September 3, 1945). 

(2) The Korean Conflict (June 27, 1950 
to July 27, 1953). 

(3) The Vietnam Conflict. Service in 
the Republic of Vietnam conflict (after 
March 1, 1961) combined with 
qualifying service in Laos (April 19, 
1961 to October 6, 1962); the Dominican 
Republic (April 28, 1965 to September 
1, 1966); Korea on the DMZ (after 
January 4, 1969); El Salvador (January 1, 
1981 to February 1, 1992); Grenada 
(October 23 to November 21, 1983); 
Joint Security Area, Panmunjom, Korea 
(November 23, 1984); Panama 
(December 20, 1989 to January 31, 
1990); Southwest Asia (January 17 to 
April.11, 1991); and Somalia (June 5, 
1992 to March 31, 1994) is recognized 
by one award only regardless of whether 
a soldier has served one or multiple 
tours in any or all of these areas. 

(4) Global War on Terrorism. 
Operation ENDURING FREEDOM 
(November 20, 2001 to date to be 


- determined) and Operation IRAQI 


FREEDOM (March 19, 2003 to a date to 
be determined). 

(f) If a Soldier has been awarded the 
CIB in one of the qualifying periods 
outlined in paragraph (c) of this section, 
that Soldier is not eligible to earn the 
CMB in the same period. 

(g) Who may award-—(1) Current 
awards. Current awards of the CIB may 
be awarded by the Commanding 
General, USA HRC and any commander 


delegated authority by the Secretary of 
the Army during wartime. 

(2) Retroactive awards. Retroactive 
awards of the Combat Infantryman 
Badge and the Combat Medical Badge 
may be awarded by the Commanding 
General, USA HRC to active duty 
Soldiers and Reserve Component 
Soldiers. Applications for retroactive 
award of the CIB and CMB will be 
forwarded through command channels 
to the Commander, USA HRC, (see 
§ 578.3(c) for address). Retirees and 
veterans should address their 
application to the NPRC, (see 
§ 578.16(a)(3) for address). Retroactive 
award of the CIB and CMB are 
authorized for time periods specified 
above to fully qualified individuals. 
Such awards will not be made except 
where evidence of injustice is 
presented. 

(h) Description. A silver and enamel 
badge 1 inch in height and 3 inches in 
width, consisting of an infantry musket 
on a light blue bar with a silver border, 
on and over an elliptical oak wreath. . 
Stars are added at the top of the wreath 
to indicate subsequent awards; one star 
for the second award, two stars the the 
third award and three stars for 
fourth award. 


§578.70 Combat Medical Badge. 

(a) Eligibility requirements. (1) The 
Combat Medical Badge (CMB) may be 
awarded to members of the Army 
Medical Department (colonels and 
below), the Naval Medical Department 
(captains and below), the Air Force 
Medical Service (colonels and below), 
assigned or attached by appropriate 
orders to an infantry unit of brigade, 
regimental, or smaller size, or to a 
medical unit of company or smaller 
size, organic to an infantry unit of 
brigade or smaller size, during any 
period the infantry unit is engaged in 
actual ground combat on or after 
December 6, 1941. Battle participation 
credit alone is not sufficient; the 
infantry unit must have been in contact 
with the enem 

(2) Award o the CMB will not be ~ 
made to general or flag officers. 

(b) The following individuals are also 
eligible for the CMB: 

1) Effective December 19, 1989, 
Special Forces personnel possessing 
military occupational specialty 18D 
(Special Operations Medical Sergeant) 
who satisfactorily performed medical 
duties while assigned or attached to a 
Special Forces unit during any period 
the unit is engaged in actual ground 
combat, provided they are personally 
present and under fire. Retroactive 
awards under these criteria are not 
authorized prior to December 19, 1989. 
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(2) Effective January 16, 1991, 
Medical personnel outlined in 
paragraph (a) of this section, assigned or 
attached to armor and ground cavalry 
units of brigade or smaller size, who 
satisfactorily perform medical duties 
while the unit is engaged in actual 
ground combat, provided they are 
personally present and under fire. 
Retroactive awards under these criteria 
are not authorized prior to January 16, 
1991. 

(3) Effective September 11, 2001, 
Medical personnel outlined in 
paragraphs (a) (1) and (b)(2) of this 
section, assigned or attached to or under 
operational control of any ground 
Combat Arms units (not to include 
members assigned or attached to 
Aviation units) of brigade or smaller’ 
size, who satisfactorily perform medical 
duties while the unit is engaged in 
actual ground combat, provided they are 
personally present and under fire. 
Retroactive awards under these criteria 
are not authorized prior to September 
11, 2001. 

(4) Effective on or after September 18, 
2001: 

(i) Medical personnel assigned or 
attached to or under operational control 
of any ground Combat Arms units (not 
to include members assigned or 
attached to Aviation units) of brigade or 
smaller size, who satisfactorily perform 
medical duties while the unit is engaged 
in active ground combat, provided they 
are personally present and under fire. 
Retroactive awards under these criteria 
are not authorized for service prior to 
September 18, 2001. 

i) Effective June 5, 2005, Soldiers 
possessing a MOS of 18D are no longer 
eligible for award of the CMB (see 
§ 578.69 (b)(5)(iii) of this part). 

(c) The CMB is authorized for award 
for the following qualifying periods: 

(1) World War II {December 7, 1941 to 
September 3, 1945). 

(2) The Korean War (June 27, 1950 to 
July 27, 1953). 

(3) Republic of Vietnam Conflict 
(March 2; 1961 to March 28, 1973), 
combined with qualifying service in 
Laos (April 19, 1961 to October 6, 1962). 

(4) Dominican Republic (April 28, 
1965 to September 1, 1966). 

(5) Korea on the DMZ (January 4, 1969 
to March 31, 1994). 

(6) El Salvador (January 1, 1981 to 
February 1, 1992). 

(7) Grenada (October 23 to November 
21, 1983). 

(8) Joint Security Area, Panmunjom, 
Korea (November 23, 1984). 

(9) Panama (December 20, 1989 to 
January 31, 1990). 

(10) Southwest Asia Conflict (January 
17 to April 11, 1991). 


(11) Somalia (June 5, 1992 to March 
31, 1994). 

(12) Afghanistan (Operation 
ENDURING FREEDOM, December 5, 
2001 to a date to be determined). 

(13) Iraq (Operation IRAQI 
FREEDOM, March 19, 2003 to a date to 
be determined). 

(d) The special provisions for the 
Vietnam Conflict, Laos and Korea on the 
DMZ are as follows: 

(1) For service in Vietnam Conflict: 

(i) On or after March 1, 1961, a 
Soldier must have been assigned to a 
Vietnamese unit engaged in actual 
ground combat or as a member of a U.S. 
Army infantry unit of brigade or smaller 
size, including Special Forces 
Detachments, serving with a Republic of 
Vietnam unit engaged in actual ground 
combat. The Republic of Vietnam unit 
must have been of regimental size or 
smaller and either an infantry, ranger, 
infantry-type unit of the civil guard, 
infantry-type unit of the self-defense 
corps, or the irregular forces. The 
Soldier must have been personally 
present and under hostile fire while 
assigned as specified. 

(ii) On or after May 24, 1965, Soldiers 
serving in U.S. units must meet the 
requirements of paragraph (b)(1) of this 
section. Soldiers who perform liaison 
duties with the Royal Thai Army or the 
Army of the Republic of Korea combat 
units in Vietnam are eligible for award 
of the badge provided they meet all 
other requirements. 

(2) For service in Laos, from April 19, 
1961 to October 6, 1962, the Soldier 
must have been— 

(i) Assigned as member of a White 
Star Mobile Training Team while the 
team was attached to or working with a 
unit of regimental (groupment mobile) 
or smaller size of Forces Armee du 
Royaume (FAR), or with irregular-type 
forces of regimental or smaller size. 

(ii) A member of the Military 
Assistance Advisory Group (MAAG), 
Laos, assigned as an advisor to a region 
or zone of FAR, or while serving with 
irregular-type forces of regimental or 
smaller size. 

(iii) Personally under hostile fire 
while assigned as specified in 
paragraphs (d)(2)(i) and (ii) of this 
section. 

(3) For service in Korea on the DMZ. 
The special requirements for award of 
the CMB for service in the Republic of 
Korea are rescinded. Army veterans and 
service members who served in Korea 
on or after July 28, 1953 and meet the 
criteria for award of the CMB outlined 
in paragraph (a) of this section, may 
submit an application (to include 
supporting documentation) for award of 


the CMB to the Commander, USA HRC, 


(see §578.3(c) for address). Retroactive 
awards under these criteria are not 
authorized for service prior to July 29, 
1953. 

(e) Subsequent awards. Second and 
subsequent awards of the CMB are as 
follows: 

(1) Second and third awards of the 
CMB are indicated by superimposing 1 
and 2 stars respectively, centered at the 
top of the badge between the points of 
the oak wreath. To date, a separate 
award of the CMB has been authorized 
for qualified soldiers who service in the , 
follow four qualifying periods: 

(i) World War II. 

(ii) The Korean War. 

(iii) Vietnam Conflict. Service in the 
Republic of Vietnam conflict combined 
with qualifying service in Laos; the 
Dominican Republic; Korea on the 
DMZ; El Salvador; Grenada; Joint 
Secruity Area, Panmunjom, Korea; 
Panama; and Southwest Asia Conflict; 
and Somalia regardless-of whether a 
Soldier has served one or multiple tours 
in any or all of these areas. The Vietnam 
Conflict Era officially terminated on 
March 10, 1995. 

(iv) Global War on Terrorism - 
(Afghanistan, Operation ENDURING 
FREEDOM) and Iraq, Operation IRAQI 
FREEDOM. 

(2) If a Soldier has been awarded the 
CIB in one of the qualifying periods that 
Soldier is not eligible to earn the CMB 
in the same period. 

(f) Who may award. The award 
approval authority for the CMB is the 
same as the CIB (see § 578.69(g) of this 

art. 
P (g) Description. An oxidized silver 
badge 1 inch in height and 11 inches 
in width, consisting of a stretcher 
crossed by a caduceus surmounted at 
top by a Greek cross, all on and over an 
elliptical oak wreath. Stars are added to 
indicate subsequent awards; one star at 
top for the second award, one star at top 
and one at bottom for the third award, 
one star at top and one at each side for 
the fourth award. 


§578.71 Combat Action Badge. 

(a) On May 2, 2005, the Chief of Staff, 
Army, approved the creation of the 
Combat Action Badge (CAB) to provide 
special recognition to Soldiers who 
personally engage, or are engaged by the 
enemy. 

(b) Basic eligibility requirements. The 
requirements for award of the CAB are 
Branch and MOS immaterial. __ 
Assignment to a Combat Arms unit or a 
unit organized to conduct close or 
offensive combat operations, or 
performing offensive combat operations 
is not required to qualify for the CAB. 
However, it is not intended to award all 
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Soldiers who serve in a combat zone or 
imminent danger area. 

(c) Specific eligibility requirements. 
(1) May be awarded to any Soldier. 

(2) Soldier must be performing 
assigned duties in an area where hostile 
fire pay or imminent danger pay is 
authorized. 

(3) Soldier must be personally present 
and actively engaging or being engaged 
by the enemy, and performing 
satisfactorily in accordance with the 
prescribed rules of engagement. 

(4) Soldier must be assigned or 
attached to a unit that would qualify the 
Soldier for the CIB or CMB. For 
example, an 11B assigned to Corps staff 
is eligible for award of the CAB. 
However, an 11B assigned to an infantry 
battalion is not eligible for award of the 


CAB. 

(d) In addition to Army Soldiers, the 
CAB may be awarded to members of 
other U.S. Armed Forces and foreign 
military personnel assigned to a U.S. 
Army unit, provided they meet the 
criteria (for example, Korean 
Augmentation to U.S. Army (KATUSA) 
personnel in the 2d Infantry Division 
would be eligible). 

(e) Award of the CAB is authorized 
from September 18, 2001, to a date to be 
determined. Award for qualifying 
service in any previous conflict is not 
authorized. 

(f) Second and subsequent awards of 
the CAB are as follows: 

(1) Only one CAB may be awarded 
during a qualified period. 

(2) Second and subsequent awards of 
the CAB will be indicated by 
superimposing one and two stars 
respectively, centered at the top of the 
badge between the points of the oak 
wreath. 

(g) Retroactive awards of the CAB are 
not authorized prior to September 18, 
2001. For service on or after September 
18, 2001, applications (with supporting 
documentation) for retroactive awards 
of the CAB will be forwarded through 
the first 2-star general in the chain of 
command to the Commander, USA 
HRC, (see § 578.3(c) for address). 

(h) The CAB is categorized as a Group 
1 Badge. See Army Regulation 670-1 for 
specific wear instructions. 

(i) Soldiers may be awarded the CIB, 
CMB and CAB for the same qualifying 
period, provided the criteria for each 
badge are met. However, subsequent 
awards of the same badge within the 
same qualifying period are not 
authorized. 

(j) The CAB may be awarded by a 
commander delegated authority by the 
Secretary of the Army during wartime or 
the Cdr, USA HRC. Effective June 3, 
2005, commanders delegated authority 


to award the CAB may further delegate 
award authority to commanders in the 
grade of major general or above. The 
CAB will be announced in permanent 
orders. 

(k) Description. A silver badge 2 
inches (5.08cm) in width overall 
consisting of an oak wreath supporting 
a rectangle bearing a bayonet 
surmounting a grenade, all silver. Stars 


_ are added at the top to indicate 


subsequent awards; one star for the 
second award, two stars for the third 
award and three stars for the fourth 
award. 


§578.72 Expert Infantryman Badge. 

(a) Basic eligibility criteria—(1) 
Specialty skill identifier.and Military 
Occupational Specialty (MOS) 
requirement. Candidates must be in an 
Active Army status and must possess a 
primary MOS in CMF 11 or 18B, 18C, 
18E, 18F, or 18Z; be warrant officers 
identified as 180A; or be infantry or 
special operations branch officers 
serving in infantry positions. 

(2) Duty requirement. All pacocinael 
having a Career Management Field 
(CMF) 11 or Specialty Code 11 code, 
regardless of their present assignment, 
are eligible to participate in the Expert 
Infantryman Badge (EIB) program. They 
must meet the prerequisites and take the 
test with an infantry unit of at least 
battalion size. 

(b) Test requirement. Personnel must 
meet all prerequisites and proficiency 
tests prescribed by U.S. Army Infantry 
Center. 

(c) Authority to test and award the 
badge. The following commanders are 
authorized to give EIB tests and award 
the badge to qualified soldiers in their 
commands: (1) Division commanders; 

(2) Commanders of separate infantry 
brigades and regiments; 

(3) Commanders of divisional 
brigades when authority is delegated to 
them by their division commanders; 

(4) Separate infantry battalion 
commanders when authority is 
delegated to them by the commander 
exercising general court-martial 
authority over the battalion; 

_ (5) Commanders of U.S. Army 
Training Centers; 

(6) Commandant, U.S. Army Infantry 
School; 

(7) Commanders of Special Forces 
Groups; 

(8) Commanders of separate Special 
Forces battalions when authority is 
delegated to them by the commander 
exercising general court-martial 
authority over their units; 

(9) Commanders of Reserve 
Component combat and training 
divisions, and brigade size units are 


authorized to administer EIB tests and 
award the badge to qualified personnel 
in the command. 

(d) Description. A silver and enamel 
badge 7/6 inch in height and 3 inches 
in width, consisting of an Infantry 
musket on a light blue bar with a silver 
border. 


§578.73 Expert Field Medical Badge. 


(a) Basic eligibility criteria. (1) 
Officers must be assigned or detailed to 
an Army Medical Department (AMEDD) 
corps. This includes Army officers in 
training at the Uniformed Services 
University of Health Sciences. It also 
includes Army officers enrolled in the 
Health Professions Scholarship 
Program. 

(2) Warrant officers must have an 
AMEDD primary MOS controlled by the 
Surgeon General. Warrant officer pilots 
are also eligible, if they have a “D” SQI 
(Aeromedical Evacuation Pilot) and are 
assigned to an air ambulance unit. 

(3) Enlisted personnel must have a 
primary Military Occupational Specialty 
(MOS) in the Medical Career 3 
Management Field or an MOS of 18D. 

(4) Other U.S. Armed Services and 
foreign military must either be medical 
personnel or serving in comparable 
medical positions. The approval for 
wear of the badge by other U.S. Armed 
Services and foreign military is 
governed according to their respective 
Services guidance. 

(b) Duty requirement. Eligible 
personnel must be on active duty or 
assigned to a troop program unit in the 
Reserve component unit or an AMEDD 
mobilization augmentation agency. 

(c) Authority to test and award. The 
following commanders in the grade of 
Lieutenant Colonel or above are 
authorized to conduct the test and 
award the badge. Commanders must 
have the resources and facilities to 
conduct the test as prescribed by the 
U.S. Army Medical Department Center 
and School. 

(1) Active Army Table of Organization 
and Equipment (TOE) and Table of 
Distribution and Allowances (TDA) 
medical units. 

(2) Division support commands. 

(3) Separate regiments and brigades. 

(4) Commanders of U.S. Army Reserve 
and National Guard units. Reserve and 
National Guard units must conduct the 
test during their annual active duty 
training. 

(d) Description. An oxidized silver 
badge '%6 inch in height and 17/6 
inches in width consisting of a stretcher 
crossed by a caduceus surmounted at 
top by a Greek cross. 
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§578.74 Parachutist badges. 

(a) Three degrees of badges are 
authorized for award: Basic Parachutist 
Badge, Senior Parachutist Badge, and 
Master Parachutist Badge. 

(b) Eligibility criteria for each badge 
as set forth in Parachutist Badge—Basic, 
Senior Parachutist Badge, and Master 
Parachutist Badge. 

(c) Special eligibility for awards will 
be determined from the DA Form 1307 
(Individual Jump Record) in their 
military record. Each entry on this form 
will include pay period covered and 
initials of the personnel officer; the 
entry will be made only from a DA Form 
1306 (Statement of Jump and Loading 
Manifest) completed by an officer or 
jumpmaster. 

(d) Jumps with civilian parachute 
clubs will not be counted in the number 
of total jumps required for each badge. 

(e) poem § of the basic Parachutist 
Badge or advanced parachutist badges 
awarded by other U.S. Services may 
only be awarded if the soldier meets the 
Army criteria for the badge. 

(f) Approval authority. Award 
approval authorities for all three badges 
are as follows: 

(1) Commanding Generals of major 
Army commands (MACOM) and 
continental United States (CONUS); 

(2) Commanders of U.S. Army Corps 
with organic long-range reconnaissance 
companies, commanders of airborne 
corps, airborne divisions; 

(3) Commander, 4th Psychological 
Operations Group (Airborne); 

(4) Infantry divisions containing 
organic airborne elements; 

(5) Commandants of the Infantry 
School and the Quartermaster School; 

(6) Commanders of separate airborne 
regiments, separate airborne battalions, 
Special Forces Group (Airborne), and 
the U.S. Army John F. Kennedy Special 
Warfare Center and School; 

(7) The President, U.S. Army 
Airborne, Communications and 
Electronics Board; 

(8) Commander, U.S. Army Special 
Forces Command (Airborne); 

(9) Commander, U.S. Army Special 
Operations Support Command 
(Airborne). 

(g) Subsequent awards. A bronze 
service star is authorized to be worn on 
the Parachutist Badges to denote a 
soldier’s participation in a combat 
parachute jump. Orders are required to 
confirm award of these badges. A 
soldier’s combat parachute jump credit 
is tied directly to the combat assault 
credit decision for the unit to which the 
soldier is attached or assigned at the 
time of the assault. Should a unit be 
denied air assault credit, no air assault 
credit for purpose of this badge will 


accrue to the individual soldiers of that 
unit. Each soldier must physically exit 
the aircraft to receive combat parachute 
jump credit and the Parachutist badge 
with bronze service star. 

(h) Description. An oxidized silver 
badge 11%4 inches in height and 112 
inches in width, consisting of an open 
parachute on and over a pair of stylized 
wings displayed and curving inward. A 
star and wreath are added above the 
parachute canopy to indicate the degree 
of qualification. A star above the canopy 
indicates a Senior Parachutist; the star 
surrounded by a laurel wreath indicates 
a Master Parachutist. Small stars are 
superimposed on the appropriate badge 
to indicate combat jumps as follows: 

(1) One jump: A bronze star centered 
on the shroud lines *16 inch below the 
canopy; 

(2) Two jumps: A bronze star on the. 
base of each wing; 

(3) Three jumps: A bronze star on the 
base of each wing and one star centered 
on the shroud lines “6 inch below the 
canopy; 

(4) Four jumps: Two bronze stars on 
the base of each wing; 

(5) Five jumps: A gold star centered 
on the shroud lines °/6 inch below the 
canopy. 


§578.75 Parachutist Badge—Basic. 

General. To be eligible for award of 
the basic Parachutist Badge, an 
individual must have satisfactorily 
completed the prescribed proficiency 
tests while assigned or attached to an 
airborne unit or the Airborne 
Department of the Infantry School, or 
have participated in at least one combat 
parachute jump as follows: 

(a) A member of an organized force 
carrying out an assigned tactical mission 
for which the unit was credited with an 
airborne assault landing by the theater 
commander; 

(b) While engaged in military 
operations involving conflict with an 
opposing foreign force; 

(c) While serving with friendly foreign 
forces engaged in an armed conflict 
against an opposing armed force in 
which the United States is not a 
belligerent party. 


§578.76 Senior Parachutist Badge. 

To be eligible for the Senior 
Parachutist Badge, an individual must 
have been rated excellent in character 
and efficiency and have met the 
following requirements: 

(a) Participated in a minimum of 30 
jumps to include the following: 

(1) Fifteen jumps with combat 
equipment to consist of normal TOE 
equipment including individual weapon 
carried in combat whether the jump was 


in actual or simulated combat. In cases 
of simulated combat the equipment will 
include water, rations (actual or 
dummy), ammunition (actual or 
dummy), and other essential items 
necessary to sustain an individual in 
combat. 

(2) Two night jumps made during the 
hours of darkness (regardless of time of 
day with respect to sunset) one of which 
will be as jumpmaster of a stick. 

(3) Two mass tactical jumps which 
culminate in an airborne assault 
problem with either a unit equivalent to 
a battalion or larger; a separate company 
battery; or an organic staff of regimental 
size or larger. The soldier must fill a 
position commensurate with his or her 
rank or grade during the problem. 

(4) For award of the Senior 
Parachutist Badge, the prerequisite 
requirements above must be obtained by 
static line parachuting. 

(b) Either graduated from the — 
Jumpmaster Course of the Airborne 
Department of the Infantry School or the 
Jumpmaster School of a separate 
airborne battalion or larger airborne 
unit, or infantry divisions and separate 
infantry brigades containing organic 
airborne elements, to include the U.S. 
Army Alaska Jumpmaster Course or 
served as jumpmaster on one or more 
combat jumps or as a jumpmaster on 15 
noncombat jumps. 

(c) Have served on jump status with 
an airborne unit or other organizations 
authorized parachutists for a total of at 
least 24 months. 


§578.77 Master Parachutist Badge. 

To be eligible for the Master 
Parachutist Badge, an individual must 
have been rated excellent in character 
and efficiency and have met the 
following requirements: 

(a) Participated in a minimum of 65 
jumps to include: (1) Twenty-five jumps 
with combat equipment to consist of 
normal TOE equipment, including 
individual weapon carried by the 
individual in combat whether the jump 
was in actual or simulated combat. In 
cases of simulated combat the 
equipment will include water rations 
(actual or dummy), ammunition (actual 
or dummy), and other essential items 
necessary to sustain an individual in 
combat. 

(2) Four night jumps made during the 
hours of darkness (regardless of the time 
of day with respect to sunset) one of 
which will be as jumpmaster of a stick. 

(3) Five mass tactical jumps which 
culminate in an airborne assault 
problem with a unit equivalent to a 
battalion or larger; a separate company/ 
battery; or an organic staff of regimental 
size or larger. The individual must fill 
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a position commensurate with their 
rank or grade during the problem. 

(4) For award of the Master 
Parachutist Badge, the prerequisite 
requirements in paragraphs (a)(1), (2) 
-and (3) of this section must be obtained 
by static line parachuting. 

(b) Either graduated from the 
- Jumpmaster Course of the Airborne 
Department of the Infantry School or the 
Jumpmaster School of a separate 
airborne battalion or larger airborne 
unit, or infantry divisions and separate 
infantry brigades containing organic 
airborne elements, to include the U.S. 
Army Alaska Jumpmaster Course, or 
served as jumpmaster on one or more 
combat jumps or as jumpmaster on 33 
noncombat jumps. 

(c) Have served on jump status with 
an airborne unit or other organization 
authorized parachutists for a total of at 
least 36 months. 


§578.78 Parachute Rigger Badge. 

(a) Eligibility requirements. Any 
individual who successfully completes 
the Parachute Rigger course conducted 
by the U.S. Army Quartermaster School 
and holds an awarded MOS of 43E 
(enlisted) or 401A (warrant officers) may 
be awarded the Parachute Rigger Badge. 
_ Officers qualify upon successful 
completion of one of the following 
courses: Aerial Delivery and Materiel 
Officer Course; Parachute Maintenance 
and Aerial Supply Officer Course; 
Parachute Maintenance and Airdrop 
Course (officer or enlisted) or Parachute 
Rigger Course (enlisted). Sergeants 
Major and Master Sergeants who hold 
by career progression a MOS of 00Z or 
76Z and formerly held‘an awarded MOS 
of 43E are qualified for award of the 
Parachute Rigger Badge. 

(b) Retroactive award. The Parachute 
Rigger Badge may be awarded ; 
retroactively to any individual who 
graduated from the Parachute Rigger 
school after May 1951 and holds or at 
anytime held an awarded MOS listed in 
paragraph (a) of this section. Officers 
must have successfully completed one 
of the courses listed in paragraph (a) of 
this section to qualify for retroactive 
award of the badge. The badge may also 
be awarded retroactively to any 
individual who performed as a rigger 
prior to May 1951 and did not attend or 
graduate from the U.S. Army 
Quartermaster Center and School. 

(c) Who may award—(1) Current 
awards. Current awards of the Parachute 
Rigger Badge will be made by the 
Commandant, U.S. Army Quartermaster 
School, Fort Lee, VA 23801-5152, and 
the Commander, USA HRC (§ 578.3(c) 
for address). 


(2) Retroactive awards—(i) After 1951. 
Requests for award of the badge from ~ 
individuals having no current Army 
status (veterans and retirees) who 
qualified after 1951 will be forwarded to 
the NPRC (see § 578.16(a)(3) for 
address). 

(ii) Before 1951. Requests for award of 
the badge from individuals (Active duty, 
veterans and retirees) who qualified 
before 1951 will be submitted to the 
Commandant, U.S. Army Quartermaster 
Center and School, ATTN: ATSM—Q- 
MG (Historian), Fort Lee, VA 23801-— 
1601. Requests must include written 
justification and will be considered on 
a case-by-case basis. 

(d) Description. A silver winged 
hemispherical canopy with conically 
arrayed cords, 19/4 inches wide, with a 
band centered on the badge inscribed 
“RIGGER.” 


§578.79 Military Free Fail Parachutist 
Badge. 

(a) The Military Free Fall Parachutist 
Badges identify Special Operations 
Forces (SOF) personnel who have 
qualified in one of the military’s most 
demanding and hazardous skills, 
military free fall parachuting. 

(b) Badge authorized. Two degrees of 
the Military Free Fall Parachutist 
Badges are authorized for award: Basic 
and Jumpmaster. 

(c) Eligibility requirements. (1) 
Military Free Fall Parachutist Badge, 
Basic. To be eligible for the basic badge, 
an individual must meet one of the 
following criteria: 

(i) Have satisfactorily completed a 
prescribed program of instruction in 
military free fall approved by the U.S. 
Army John F. Kennedy Special Warfare 
Center and School (USAJFKSWC&S); or 

(ii) Have executed a military free fall 
combat jump. 

(2) Military Free Fall Parachutist 
Badge, Jumpmaster. To be eligible for 
the Jumpmaster Badge, an individual 
must have satisfactorily completed a 
prescribed military free fall jumpmaster 
program of instruction approved by 
USAJFKSWC&S. 

(d) Approval authority. (1) The 
Commander in Chief, U.S. Special 
Operations Command is the approval 
authority for award of these badges. 

(2) The Commanding General, 
USAJFKSWC8S is the approval 
authority for award of the badges to 
qualifying personnel upon their 
graduation from USAJFKSWC&S 
Military Free Fall Parachutist basic and 
Military Free Fall Parachutist 
Jumpmaster courses. 

(3) Retroactive Award. Special 
Operations Forces personnel who 
qualified in military free fall prior to 


October 1, 1994 must obtain approval 
prior to wearing the Military Free Fall 
Parachutist Badges. Requests for award 
of the badge will be submitted in 


- writing to Commander, U.S. Army John 


F. Kennedy Special Warfare Center and 


‘School, ATTN: AFJK—GPD-SA, Fort 


Bragg, NC 28307-5000. Applications 
will include the following: 

(i) Name, rank, SSN, and MOS; 

(ii) Copy of official jump record, DA 
Form 1307 (Individual Jump Record), 
and any other supporting documents 
(that is, graduation or qualification 
certificates). j 

(4) Veterans and Retirees. Veterans 
and retirees may request update of their 
records to show permanent award of the 
badge by writing to the NPRC (§ 578.16 
(a)(3) for address). Requests should 
include copy of official jump record, DA 
Form 1307 (Individual Jump Record), 
and any other support documents (that 
is, graduation or qualification 
certificates). 

(e) A bronze service star is authorized 
to be worn on all degrees of the Military 
Free Fall Parachutist Badge to denote a 
soldier’s participation in a combat 
parachute jump. Orders are required to 
confirm award of this badge. A soldier’s 
combat parachute jump credit is tied 
directly to the combat assault landing 
credit decision for the unit to which the 
soldier is assigned or attached at the 
time of the assault landing. Should a 
unit be denied air assault credit, no air 
assault credit for‘purpose of this badge 
will accrue to the individual soldiers of 
that unit. Each soldier must physically 
exit the aircraft to receive combat 
parachute jump credit and the Military 
Free Fall Parachutist badge with bronze 
service star. 


§578.80 Army Aviator Badges. 

(a) Badges authorized. There are three 
degrees of the aviator badges authorized 
for award. They are as follows: Basic 
Army Aviator Badge, Senior Army 
Aviator Badge, and Master Army 
Aviator Badge. 

(b) Eligibility Requirements. (1) 
Eligibility for U.S. Personnel. An. 
individual must have satisfactorily 
completed prescribed training and 
proficiency tests as outlined in AR 600- 
105, and must have been designated as 
an aviator in orders issued by 
headquarters indicated above. 

(2) Eligibility for foreign military 
personnel. While only U.S. officers may 
be awarded an aeronautical rating, the 
Army Aviator Badge may be awarded to 
foreign military graduates of initial 
entry flight-training courses conducted 
at the U.S. Army Aviation Center. The 
Senior and Master Army Aviator Badges | 
may be awarded to foreign military 


| 
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personnel rated as pilots who meet or 
exceed eligibility criteria required of 
U.S. Army officers for the respective 
badges, and subject to the regulations of 
their countries. As a minimum, foreign 
officers recommended for award of 
advanced aviator badges must— 

(i) Be currently qualified for flying 
duty in their own military service. 

(ii) Be medically qualified. 

(iii) If not a spnckuate’ 6 of an initial entry 
_ U.S. Army aviation course, have 
attended a formal training or aircraft 
transition course conducted at Fort 
Rucker or at an U.S. Army Aviation 
Training School. 

(iv) Have 1000 flying hours in aircraft 
and 7 years from basic rating date for 
the Senior Aviator Badge; have 2000 
. hours in aircraft and 15 years from basic 
rating date for the Master Aviator Badge. 
Total Operational Flying Duty Credit 
(TOFDC) which may be applied by U.S. 
officers to qualify for advanced badges 
will not be used to justify awards to 
foreign officers. 

(c) Approval authority. Badge 
approval authority is as follows: (1) The 
Commander, U.S. Army Aviation Center 
and Fort Rucker, to U.S. student aviators 
upon successful completion of courses 
leading to an aeronautical rating of 
Army Aviator, and to foreign military 
personnel under the provisions of 
paragraph (d) of this section. 

(2) cé, USA HRC (HRC-OPA-V) to 
inter-service transfers who previously 
held an aeronautical rating in another 
service, 

(3) Commanders having general court- 
martial convening authority may award 
the Senior or Master Army Aviator 
Badge to officers on extended active 
duty. 
(4) Major Army overseas commanders, 
CONUSA (the numbered armies in the 
continental United States) commanders, 
and CDR, USA HRC may award the 
Senior and Master Aviator Badge to U.S. 
Army Reserve personnel not on 
extended active duty in the Active 


Army. 

(5) Chief, National Guard Bureau may 
award the Senior or Master Aviator 
Badge to Army National Guard (ARNG) 
personnel not on extended active duty 
in the Active Army. 

(d) Army Astronaut Device. A gold 
colored device, 7/6 inch in length, 
consisting of a star emitting three 
contrails encircled by an elliptical orbit. 
It is awardéd by the Chief of Staff, 
Army, to personnel who complete a 
minimum of one operational mission in 
space (50 miles above earth) and is 

affixed to the appropriate Army Aviator 
_ Badge, Flight Surgeon Badge, or 
Aviation Badge awarded to the 
astronaut. Individuals who have not 


been awarded one of the badges listed 
above but whe meet the other astronaut 
criteria will be awarded the basic 
Aviation Badge with samy Astronaut 
Device. 

(e) Description. An — silver 
badge % inch in height and 21 inches 
in width, consisting of the shield of the 
coat of arms of the United States on and 
over a pair of displayed wings. A star is 
added above the shield to indicate 
qualification as a Senior Army Aviator. 
The star is surrounded with a laurel 
wreath to indicate qualification as a 
Master Army Aviator. 


§ 578.81 Flight Surgeon Badges. 
(a) Badges authorized. Three levels of 


. Flight Surgeon Badges are authorized 


for award, Basic Flight Surgeon Badge; 


- Senior Flight Surgeon Badge; and 


Master Flight Surgeon Badge. 

(b) Eligibility requirements. Any Army 
Medical Corps officer who satisfactorily 
completes the training and other 
requirements prescribed by AR 600— 
105. 

(c) Badge approval authority. (1) The 
basic Flight Surgeon Badge may be 
awarded by the Commanding General, 
U.S. Army Aviation Center and Fort 
Rucker. The CG will award the badge to 


_ those U.S. medical officers who have 


been awarded an aeronautical 
designation per AR 600-105 and to 
foreign military personnel who 
complete the training andthe. 
requirements prescribed by AR 600— 
105. 

(2) Senior and Master Flight Surgeon 
Badges may be awarded by the 
following: 

(i) The Surgeon General. Forward 
requests to HQDA (DASG—HCZ, WASH 
DC 20310-2300. 

(ii) The Chief, National Guard Bureau 
to National Guard personnel not on 
active duty. Forward requests to the 
National Guard Bureau, Military 
Personnel Office, 111 South George 
Mason Drive, Arlington, VA 22204— 
1382. 

(d) Description. An oxidized silver 
badge 2%/s2 inch in height and 21% inches 
in width, consisting of a shield, its field 
scored with horizontal lines and bearing 
the Staff of Aesculapius on and over a 
pair of displayed wings. A star is added 
above the shield to iridicate the degree 
of Senior Flight Surgeon and the star is 
surrounded with a laurel wreath to 
indicate the degree of Master Flight 
Surgeon. 


§578.82 Diver Badges. 


(a) Badges authorized. There are five 
types of Diver Badges authorized for 
award, Master Diver Badge; First-Class 


. Diver Badge; Salvage Diver Badge; 


Second-Class Diver Badge; and Scuba 
Diver Badge. 

(b) Navy Badges. The following Navy. 
Diving Badges may also be worn on the 
Army uniform after written approval is 
obtained from HQ, AHRC (§ 578.3(c)): 
Diving Officer and Diving Medical 
Officer. The eligibility criteria and 
approval authority for these two badges 
is provided in Army Regulation AR 
611-75, Selection, Qualification, Rating 
and Disrating of Marine Divers. 

(c) Eligibility requirements. See AR 
611-75. 

(d) Badge approval authority. See AR 
611-75. 

(e) Descriptions. (1) Scuba—A 1 inch 
high silver badge consisting of a scuba 
diver’s hood with face mask, 
mouthpiece, and breathing tubes. The 
width is inch. 


(2) Salvage—A silver diving helmet, 1 


inch in height, with the letter “S” % 
inch in height, superimposed on the 
chest plate. The width is 2%/s2 inch. 

(3) Second Class—A silver diving 
helmet 1 inch in height. The width is 
23/32 inch. 

(4) First Class—A silver diving helmet 
18/6 inch in height, between two 
dolphins, 1 inch high. The width is 1%2 
inches. 


§578.83 Special Operations Diver Badge. 

(a) The Scuba Diver Badge was 
renamed the Special Operations Diver 
Badge (SODB). In additional to the 
SODB, another skill level was created, 
Special Operations Diving Supervisor 
Badge (SODSB). 

(b) Eligibility criteria. The basic 
eligibility criteria for award of the SODB 
and the SODSB are as follows: 

(1) The SODB is awarded to graduates 
of the U.S. Army John F. Kennedy 
Special Warfare Center and School 
(USAJFKSWCS) Combat Diver 
Qualification Course (CDQC), Special 
Forces Underwater Operations, Key 
West, Florida or any other United States 
Army Special Operations Command 
(USASOC) approved combat diver 
qualification course. 

(2) The SODSB is awarded to 
graduates of the USAJFKSWCS CDQC, 
Special Forces Underwater Operations, 
Key West, Florida or any other VSASOC 
approved combat diving supervisor 
course. Prerequisite for the SODSB is 
the SODB. 

(c) Approval authority. The 
Commanding General, USAJFKSWCS is 


' the approval authority for the SODB and 


the SODSB. 

(d) Retroactive award. The SODB and 
the SODSB may be awarded 
retroactively to members of any service 
who successfully completed the 
USAJFKSWCS CDQC and the Combat 
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Diving Supervisor Course on or after 
October 1, 1964. Retroactive award 
requests will be submitted to the 
Commander, USAJFKSWCS, ATTN: 
AOJK-GPB (C/21 SWTG LNO), Fort 
Bragg, NC 28310. Retroactive requests 
for veterans must be forwarded to the 
National Personnel Records Center, 
ATTN: NRPMA-M, 9700 Page Avenue, 
St. Louis, MO 63132-5100. 

(e) Revocation. The SODB and the 
SODSB may be revoked by the 
Commander, USAJFKSWCS or the CG, 
USA HRC, based on the 
recommendation of the field 
commander (COL and above). If the 
commander believes the individual has 
exhibited a pattern of behavior or duty 
performance that is inconsistent with 
expectations of the Army, or the 
qualified service member does not 
continuously demonstrate enhanced 
degrees of confidence, commitment, 
competency and discipline, then the 
badge may be revoked. Award ofthe . 
SODB and the SODSB may be revoked | 
for any of the following conditions: 

(1) Dismissal, dishonorable discharge, 
or conviction by courts-martial for 
desertion in time of war. 

(2) Failure to maintain prescribed 
standards of personal fitness and 
readiness to accomplish missions 
commensurate with position and rank. 

(3) Upon relief or release for cause. 

_ (f) Description. (1) SODB. A silver 
badge 1% inches (2.86cm) in height 
consisting of a diver’s head in full gear 
in front of two crossed Sykes-Fairbain 
Commando daggers points up. Around 
either side of the diver’s head is diving 
shark with tail fin behind the dagger 
point. 

(2) SODSB. A silver badge 1% inches 
(2.86cm) in height consisting of a diver’s 
head in full gear in front of two crossed 
Sykes-Fairbain Commando daggers 
points up. Around either side of the 
diver’s head a diving shark with tail fin 
behind the dagger point. Over the 
mouth piece is a star surrounded by a 
wreath of laurel. 


§578.84 Explosive Ordnance Disposal 
Badges. 


(a) Badges authorized. There are three 
types of explosive ordnance disposal 
(EOD) badges authorized for award. 
They are the Basic, Senior, and Master. 

(b) Badge approval authority. 
Commanding generals of divisions and 
higher commands; commanders of 
separate groups or equivalent 
headquarters exercising operational 
control of EOD personnel or units, 
Commandant, U.S. Army Ordnance 
Missile & Munitions Center & School, 
and a commander of an EOD Control 


Group, or units may approve awards of 
ali levels of badges. 

(c) Basic eligibility criteria. Eligibility 
requirements for each badge are 
provided below. 

(d) Description. A silver badge, 15/4 
inches in height, consisting of shield 
charged with a conventional. drop 
bomb, point down, from which radiates 
four lightning flashes, all in front of and 
contained within a wreath of laurel 
leaves. The Senior Explosive Ordnance 
Disposal Bddge is the same as the basic 
badge except the drop bomb bears a 7/2 
inch silver star. The Master Explosive 
Ordnance Disposal Badge is the same as 
the Senior Badge except a star, 
surrounded by a laurel wreath, is ‘eddied 


above the shield. 
§578.85 Explosive Ordnance Disposal 


Badge—Basic. 

(a) Eligibility requirements. Any 
commissioned officer or enlisted soldier 
may be awarded the badge if he or she 
meets, or has met, all the following 
requirements: (1) Successful completion 
of conventional render safe qualification 
as prescribed for the Explosive 
Ordnance Disposal (EOD) course of 
instruction (minimum requirement). 

(2) Assigned in a TOE or TDA EOD 
positien for which basic EOD course is 
a prerequisite. 

(3) Service in a position in paragraph 
(a)(2) of this section must be satisfactory 
for a period of 18 months for the award 
to be permanent. 

(4) Officers must have a special skill 
identifier of 91E, and enlisted personnel 
must hold the military occupational 
specialty 55D. 

(b) Who ny ewerd. See § 578.84 of 
this part. 


§578.86 Senior Explosive Ordnance 
Disposal Badge. 

(a) Eligibility requirements. Any 
commissioned officer or enlisted soldier 
may be awarded the badge if he or she 
has: 

(1) Been awarded the basic Explosive 
Ordnance Disposal Badge and effective 
May 1, 1989, has served 36 months 
cumulative service assigned to a TOE or 
table of distribution (TD) EOD position 
following award of basic badge. 

(2) Effective May 1, 1989, has served 
36 months cumulative service assigned 
to a TOE or TD EOD position following 
award of the basic badge. Prior to May 
1, 1989, must have served 18 months 
cumulative service assigned to a TOE or 
TD EOD position following award of the 
basic badge. 

(3) Been recommended for the award 
by immediate commander. 

(4) Current explosive ordnance 
disposal qualifications at the time of . 
recommendation for the award. 


(b) Who may award. See § 578.84 of 
this part. 


§578.87 Master Explosive Ordnance 
Disposal Badge. 

(a) Eligibility requirements. Any ~ 
commissioned officer, or enlisted 
soldier may be awarded the badge if he 
or she meets, or has met, all the 
following requirements: 

(1) Must have been awarded the 
Senior Explosive Ordnance Disposal 
Badge. 

(2) Sixty months cumulative service 
assigned to a TOE or TD officer or 
noncommissioned officer EOD position 
since award of Senior Explosive 
Ordnance Disposal Badge. 

(3) Must be recommended for the 
award by immediate commander. 

(4) Explosive ordnance disposal 
qualifications must be current at the 
time of recommendation for the award. 

(b) Who may award. See § 578.84 of 
this part. 


7 88 Pathfinder Badge. 

(a) Eligibility criteria. (1) aT 
completion of the Pathfinder Course 
conducted by the U.S. Army Infantry 
School. 

(2) Any person previously awarded 
the Pathfinder award for completion of 
Pathfinder training is authorized award 
of the Pathfinder Badge. 

(b) Badge approval authority. The 
Pathfinder Badge may be approved by 
the Commandant, U.S. Army Infantry - 
School. 

(c) Description. A gold color metal 


’ and enamel badge 1% inches in height 


and 17/2 inches in width, consisting of 
a gold sinister wing displayed on and 
over a gold torch with red and gray 
flames. 


§578.89 Ait Assault Badge. 

(a) Basic eligibility criteria. The basic 
eligibility criteria consist of satisfactory 
completion of— 

(1) An air assault training course 


* according to the TRADOC standardized 


Air Assault Core Program of Instruction. 

(2) The standard Air Assault Course 
while assigned or attached to 101st 
Airborne Division (Air Assault) since 
April 1, 1974. 

(b) Badge approval authority. Badge 
approval authority is as follows: 

(1) Commanders of divisions and 
separate brigades. 

(2) The Commander, 101st Airborne, 
Division (Air Assault). 

(c) Description. An oxidized silver 
badge * inch in height and 117/s2 inches 
in width, consisting of a helicopter, 
frontal view, superimposed upon a pair 
of stylized wings displayed and curving. 
The wings suggest flight and together 
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with the helicopter symbolize 
individual skills and qualifications in 
assault landings utilizing the helicopter. 


§578.90 Aviation Badges. 

(a) Badges authorized. There are three 
degrees of Aviation Badge (formerly the 
Aircraft Crew Member Badge) 
authorized for award, Basic, Senior and 
Master. 

(b) Badge approval authority. - 
Commanders exercising jurisdiction - 
over the individuals’ personnel records 
will make permanent award of these 
badges. Permanent award of these 
badges based upon wounds or combat 
missions will be referred to 
Commander, USA HRC (see § 578.3(c) 
for address). Request for award of the 
Senior and Master Aviation Badges that 
cannot be resolved at the MPD/PSC will 
be forwarded to the Commander, U.S. 
Army Aviation Center, ATTN: ATZQ- 
AP, Fort Rucker, AL 36362-5000. 

(c) Special policy. (1) The retroactive 
date for these badges is January 1, 1947. 
(2) The Master Aviation Badge and 

the Senior Aviation Badge are | 
authorized for permanent wear. The 
Basic Aviation Badge may be authorized 
for temporary or permanent wear. An 
officer awarded an Aviation Badge 
while serving in an enlisted status is 
‘authorized to wear the badge as a 
permanent part of the uniform. 

(d) Eligibility requirements for each 
badge are provided in §§ 578.91, 578.92, 
and 578.93. 

(6) Description. An oxidized silver 
badge % inch in height and 27/2 inches 
in width, consisting of a shield with its 
field scored with horizontal lines and 
bearing the coat of arms of the United 
States on and over a pair of displayed 
wings. A star is added above the shield 
to indicate the degree of Senior Aviation 
Badge and the star is surrounded with 
a laurel wreath to indicate the degree of 
Master Aviation Badge. 


. §578.91 Aviation Badge—Basic. 

(a) Permanent.Award. (1) For 
permanent award of this badge, an 
individual must be on flying status, 
(physically qualified-class III), IAW AR 
600-106 or be waived by HQDA, have 
performed in-flight duties for not less 
than 12 hours (not necessarily 
consecutive), or is school trained. 

(2) An officer on flying status as an 

‘aerial observer may be awarded the 
Basic Aviation Badge. U.S. Army 
personnel assigned to a Joint Service 
Airborne Command Post and serving as 
members of an operational team on 
flying status manning the Airborne 
Command Post are eligible for the award 
of the Basic Aviation Badge. Concurrent 

~ with such assignment, these personnel 


are authorized temporary wear of the 
Basic Aviation Badge until relieved 
from such duty or until such time as he 
or she fulfills the mandatory 
requirements for permanent award. 

3) An individual who has been 
incapacitated for further flight duty by 
reason of being wounded as a result of 
enemy action, or injured as the result of 
an aircraft accident for which he or she 
was not personally responsible, or has 


“participated in at least 15 combat 


missions under probable exposure to 
enemy fire while serving in a principal 
duty outlined in paragraph (a)(1) of this 
section, is permanently authorized to. 
wear the Basic Aviation Badge. 

(4) The Basic Aviation Badge may be 
permanently awarded to soldiers upon 
successful completion of formal 
advanced individual training (AIT) in 
Career Management Field (CMF) 67 and 
CMF 93 MOS’, and to soldiers who 
previously completed AIT in CMF 28 


.MOS’. This includes soldiers who 
-graduated from AIT for MOS’ in the 68 


series. Soldiers holding MOS’ 35L, 35M, 
35Q, and 35W who graduated from a 
CMF 67 AIT prior to September 30, 
1996 and MOSs 93C and 93P who 
graduated from a CMF 67 AIT after 
December 31, 1985 are authorized based 
on documented prior AIT. 

(5) Individuals who meet the criteria 
for award of the Army Astronaut Device 
and are not authorized an Aviator, — 
Flight Surgeon or Aviation Badge will 
be awarded the Aviation Badge in 
addition to the Army Astronaut Device. 

(6) The Aviation Badge may be 
permanently awarded to soldiers upon 
successful completion of formal AIT in — 
CMF 93 MOS’. Soldiers previously 
holding MOS 93B who graduated from 
a CMF 93 AIT prior to January 1, 1998 
and soldiers previously holding MOS 
93D who graduated from a CMF 93 AIT 
prior to September 30, 1996 are 
authorized the badge based on 
documented AIT after December 31, 
1985. 


« (b) Temporary Award. For temporary 


award of this badge, the commander of 
any Army unit that has Army aircraft 
assigned may authorize in published 
orders qualified personnel of his or her 
command to wear the Aviation Badge. 
The individual must be performing in- 
flight duties. 


§ 578.92 Senior Aviation Badge. 

(a) Eligibility criteria. For award of 
this badge, an individual must either 
successfully perform 7 years on flight 
status (physically qualified-class II) in 
a principal duty assignment described 
in AR 600—106 or serve in CMF 67 and 
93, including all 68 series MOS’. 
Warrant Officers MOS’ 150A and 151A, 


and MOS 00Z individuals from CMF 67 
or 93 field may qualify for the Senior 
Aviation Badge with 10 years of 
experience and meet the following 
criteria: 

(1) Only time involving frequent and 
regular flights will be counted toward 
fulfillment of this requirement, except 
that time involved in transit between 
PCS assignments to include TDY, will 
also be credited. ¢ 

(2) Soldiers who retain CMF 67 or 93 
while performing career progressive 
assignments, especially duties as Drill 
Sergeant, Recruiter, Career Management 
NCO, Career Advisor, Instructor or 
Equal Opportunity Advisor will be 
counted towards this requirement not to 
exceed 36 months. Warrant Officers 
MOS 150A or 151A may qualify for this 
badge after successfully performing 7 
years on flight status or 10 years 
experience in CMF 67 or 93, MOS 151A 
or 150A. Prior enlisted CMF 67 time 
may count with MOS 151A experience 
and CMF 93 time may count with MOS 
150A experience to fulfill this 
requirement. The retroactive date for 
this badge under these criteria is 
January 1, 1983. 

(3) Displayed complete competence in 
the principal duty or duties perfotmed 
leading to this award. 

(4) Attained the grade of E-4 or 
higher. 

5 5) Be recommended by the unit 
commander of the unit to which 
presently assigned. 

(b) Retroactive award. The retroactive 
date for award of this badge is February 


“1, 1989 for CMF 93, Warrant Officer 


MOS’ 150A and 151A and individuals 
in MOS 00Z. Soldiers holding CMF 93 
or MOS 93D, prior to September 30, 
1996 and MOS 93B prior to January 1, 
1998, may qualify for award of the 
Senior Aviation Badge based on 
documented experience. 


§578.93 Master Aviation Badge. 

(a) For award of this badge, an 
individual must either successfully 
perform 15 years on flight status 
(physically qualified-class III) in a 
principal duty assignment described in 
AR 600-106 or serve in CMF 67 or 93, 
including all 68 series MOS’. Warrant 
Officers MOS’ 150A and 151A and 
individuals in MOS 00Z from a CMF 67 
or 93 field, may qualify for the Master 
Aviation Badge with 17 years of 
experience and meet the following © 
criteria: 

(1) Only time involving frequent and 
regular flights will be counted toward 
fulfillment of this requirement, except 
that time involved in transit between 
PCS assignments, to include TDY, will 
also be credited. 
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(2) Soldiers that retain CMF 67 or 93 
while performing career progressive 
assignments, especially duties as Drill 
Sergeant, Recruiter, Career Management 
NCO, Career Advisor, Instructor or 

Equal Opportunity Advisor, will be 
counted towards this requirement not to 
exceed 36 months. Warrant Officer 
MOS’ 150A and 151A may qualify for 
this badge after successfully performing 
15 years on flight status or 17 years 
experience in CMF 67 or 93 or MOS 
150A and 151A. Prior enlisted CMF 67 
time may count with MOS 151A 
experience and CMF 93 time may count 
with MOS 150A experience to fulfill 
this requirement. 

(3) Displayed complete competence in 
the principal duty or duties performed 
leading to this award. 

(4) Attained the grade of E-6 or 
higher. 

(5) Be recommended by the unit 
commander and endorsed by the next 
higher commander of the unit to which 
presently assigned. 

(b) Retroactive date. The retroactive 
date for the badge under these revised 
criteria is January 1, 1976. The 
retroactive date for CMF 93, Warrant 
Officer MOS’ 150A and 151A and ° 
individuals in MOS 00Z is February 1, 
1982. Soldiers holding CMF 93, MOS 
93D, prior to September 30, 1996 and 
MOS 938, prior to January 1, 1998, may 


qualify for award of the Master Aviation — 


Badge based on documented experience. 


§578.94 Driver and Mechanic Badge. 

(a) Basic criteria. The Driver and 
Mechanic Badge is awarded to drivers, 
mechanics, and special equipment 
operators to denote the attainment of a 
high degree of skill in the operation and 
maintenance of motor vehicles. 

(b) Badge approval authority. 
Commanders of brigades, regiments, 
separate battalions, and any commander 
in the rank of lieutenant colonel or 
higher. 

(c) Eligibility requirements for drivers. 
A soldier must— 

(1) Qualify for and possess a current 
OF 346 (U.S. Government Motor 
Vehicles Operator’s Identification Card), 
issued as prescribed by AR 600-55 and, 

(2) Be assigned duties and 
responsibilities as a driver or assistant 
driver of government vehicles for a 
minimum of 12 consecutive months, or 
during at least 8,000 miles and with no 
government motor vehicle accident or 
traffic violation recorded on his or her 
DA Form 348—1-R (Equipment 
Operator’s Qualification Record (Except 
Aircraft)), or, 

(3) Perform satisfactorily for a 
minimum period of 1 year as an active 


qualified driver instructor or motor 
vehicle driver examiner. 

(d) Eligibility requirements for 
mechanics. A soldier must— 

(1) Pass aptitude tests and complete 
the standard mechanics’ course with a 
“skilled” rating or have demonstrated 
possession of sufficient previous 
experience as an automotive or engineer 
equipment mechanic to justify such a 
rating. 

(2)" Be assigned to primary duty as an 
automotive or engineer mechanic, unit 
level or higher, or is an active 
automotive or engineer mechanic 
instructor. 

(3) If required to drive an Army motor 
vehicle in connection with automotive 
mechanic or automotive mechanic. 
instructor duties, qualify for motor 
vehicle operators permit as prescribed 
above, and perform duty which includes 
driving motor vehicles for a minimum 
of 6 consecutive months, and has no 
Army motor vehicle accident or traffic 
violation recorded on his or her DA 
Form 348 (Equipment Operator’s 


- Qualification Record (Except Aircraft)). 


(e) Eligibility requirements for 
operators of special mechanical 
equipment. A soldier or civilian whose 
primary duty involves operation of 
Army materials handling or other - 
mechanical equipment must have 
completed 12 consecutive months or 
500 hours of operation, whichever 
comes later, without accident or written 
reprimand as the result of his or her . 
operation, and his or her operating 
performance must have been adequate 
in all respects. 

(f) Description. A white metal (silver, 
nickel and rhodium), 1 inch in height 
and width, a cross patee with the 
representation of disk wheel with tire 
placed on the center. Component bars . 
are authorized only for the following 
types of vehicles and/or qualifications: 

(1) Driver—W (for wheeled vehicles); 

(2) Driver—T (for tracked vehicles); 

(3) Driver—M (for motorcycles); 

(4) Driver—A (for amphibious 
vehicles); 

(5) Mechanic (for automotive or allied 
vehicles); 

(6) Operator—S (for special 
mechanical equipment). 


§578.95 Glider Badge (Rescinded). 

(a) Effective May 3, 1961, the Glider 
Badge is no longer awarded. An 
individual who was awarded the badge 
upon satisfying then current eligibility 
requirements may continue to wear the 
badge. Further, it may be awarded 
retroactively upon application to the 
Commander, USA HRC (see § 578.3(c) 
for address), when it can be established 
by means of sufficient documentation 


that the tests then 


prescribed were satisfactorily 
while assigned or attached to an 
airborne unit or to the Airborne 
Department of the Infantry School, or by 
participation in at least one combat 
glider landing into enemy-held territory 
as a member of an organized force 
carrying out an assigned tactical mission 
for which the unit was credited with an 
airborne assault landing by the theater 
commander. 

(b) Description. An oxidized silver — 
badge 16 inch in height and 1’ inches 
in width consisting of a glider, frontal 
view, superimposed upon a pair of 
stylized wings displayed and curving 
inward. 


§ 578.96 Nuclear Reactor Operator Badge 
(Rescinded). 

(a) Effective October 1, 1990, the 
Nuclear Reactor Operator Badges are no 
longer awarded. The Army has not 
conducted nuclear reactor operations or 
nuclear reactor operator training in 
several years. Accordingly, the Nuclear 
Reactor Operator Badges will no longer 
be awarded. Current Army recipients 
who were permanently awarded any 
degree of the badge may continue to 
wear it on the Army uniform. AR 672- 
5~1, dated October 1, 1990, terminated 
authorization to award the badge. 

(b) Description—(1) Basic. On a 7% 
inch square centered on two horizontal 
bars each inch in width separated by 
a ¥%2 inch square and protruding 
inch from each side of the square, a disc 
¥, inch in diameter bearing the symbol 
of the planet Uranus all silver colored 
metal 7% inch in height overall. 

(2) Second Class Operator. The basic 
badge reduced in size placed on and 
partially encircled at the base by an 
open laurel wreath, the ends of the 
upper bar resting on the tips of the 
wreath, all of silver colored metal 1 inch 
in height overall. The areas between the 
wreath and the basic badge are pierced. 

(3) First Class Operator. The basic 
badge reduced in size is placed on and 
entirely encircled by a closed laurel 
wreath all of silver colored metal 1 inch 
in height overall. The areas between the 
wreath and the basic badge are pierced. 

(4) Shift Supervisor. The design of the 
Shift Supervisor Badge is the same as 
the First Class Operator Badge, except it 
is gold colored metal. 


§578.97 Marksmanship Qualification 
Badge. 

(a) Eligibility criteria. A basic 
marksmanship qualification badge is 
awarded to indicate the degree in which 
an individual, military or civilian, has 
qualified in a prescribed record course 
and an appropriate bar is furnished to 
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denote each weapon with which he or 
she qualified. Each bar will be attached 
to the basic badge that indicates the 
qualification last attained with the 
respective weapon. Basic qualification 
badges are of three classes. Expert, 
sharpshooter, and marksman. The only 
weapons for which component bars are 
authorized are listed in-Table 10. Basic 
marksmanship qualification badges are 
awarded to U.S. military and civilian 
personnel, and to foreign military 
personnel who qualify as prescribed. 

(b) Approval authority—(1) To 
military personnel. Any commander in 
the rank or position of lieutenant 
colonel or higher may make awards to 
members of the Armed Forces of the 
United States; Camp/Post Commanders, 
Professors of Military Science, Directors 
of Army Instruction/Senior Army 
Instructors (DAI/SAI) or Reserve 
Officers’ Training Corps (ROTC)/ Junior 
Reserve Officers’ Training Corps 
(JROTC) units may make awards to 
members of the ROTC/JROTC: | 

(2) To civilian personnel. Installation 
commanders may make the ; 
authorization for civiliari guards to wear 
marksmanship badges. Civilian guards 
will procure badges at their own 
expense. 

(c) Description. (1) Expert. A white 
metal (silver, nickel and rhodium), 1.17 
inches in height, a cross patee with the 
representation of a target placed on the 
center thereof and enclosed by a wreath; 

(2) Sharpshooter: A white metal 
(silver, nickel, and rhodium), 1 inch in 
height, a cross patee with the 
representation of a target placed on the 
center thereof; 

(3) Marksman. A white metal (silver, 
nickel, and rhodium), 1 inch in height, 
a cross patee. 

(d) Component bars. Weapons for 
which component bars are authorized 
are provided in Table 10 below. 


: TABLE 10.—WEAPONS FOR WHICH 
COMPONENT BARS ARE AUTHORIZED 


Inscription 


Rifle. 

Pistol. 

AA Artillery. 

Auto Rifle. 
Machinegun. 
Field Arty. 

Tank Weapons. 
Flamethrower. 
Submachine Gun. 
Rocket Launcher. 
Grenade. 
Carbine. 
Recoilless rifle. 
Mortar. 

Bayonet. 

Smail bore rifle. 


Antiaircraft artillery .... 
Automatic rifle 
Machinegun 

Field Artillery 

Tank Weapons 
Flamethrower 


TABLE 10.—WEAPONS FOR WHICH. 


COMPONENT BARS ARE AUTHOR- 


1ZED—Continued 


Weapon Inscription 


Small bore pistol. 
Missile. 
Aeroweapons. 


§578.98 Ranger Tab. 

(a) Basic eligibility criteria. The basic 
eligibility criteria for award of the 

anger Tab is as follows: 

y Successful completion of a Ranger 
course conducted by the U.S. Army 
Infantry School. 

(2) Any person who was awarded the 
Combat Infantryman Badge while 
serving during World War Il as a 
member of a Ranger Battalion (1st—6th 
inclusive) or in the 5307th Composite 
Unit (Provisional) (Merrill’s Marauders). 

(3) Any person who successfully 
completed a Ranger course conducted 
by the Ranger Training Command at 
Fort Benning, GA. 

(b) Award approval authority. The 
Commandant of the U.S. Army Infantry 
School; CG, USA HRC, and the Cdr, 
USA HRC-St. Louis, may award the 
Ranger Tab. 

(c) Description. The ranger 
qualification tab is 2% inches wide with 
a black embroidered background and 
yellow embroidered border and letters. 
A subdued version with olive drab 
background and border and black letters 
is authorized for work uniforms. 


§578.99 Special Forces Tab. 

(a) Basic eligibility criteria. Any 
person meeting one of the criteria below 
may be awarded the Special Forces (SF) 
Tab: 

(1) Successful completion of 
USAJFKSWCS approved Active 
Component (AC) institutional training 
leading to SF qualification; 

(2) Successful completion of a 
USAJFKSWCS approved Reserve 
Component (RC) SF qualification 
program; 

(3) Successful completion of an 
authorized unit administered SF 
qualification program. 

(b) Award approval authority. The 
Commander, U.S. Army John F. 
Kennedy Special Warfare Center 
(USAJFKSWCS), Fort Bragg, NC 28307— 
5000. 

(c) Active Component institutional 
training. The SF Tab may be awarded to 
all personnel who successfully complete 
the Special Forces Qualification Course 
or Special’ Forces Detachment Officer 
Qualification Course (previously known 
as the Special Forces Officer Course). 
These courses are/were:conducted by 


the USAJFKSWC (previously known as 
the U.S. Army Institute for Military 
Assistance). 

(d) Reserve Component SF 
qualification programs. The SF Tab may 
be awarded to all personnel.who 
successfully complete a RC SF 
qualification program according to 
TRADOC Regulation 135-5, dated June 
1, 1988 or its predecessors. The 
USAJFKSWCS will determine 
individual entitlement for award of the 
SF Tab based on historical review of . 
Army, Continental Army Command 
(CONRAC), and TRADOC regulations 
prescribing SF qualification 
requirements in effect at the time the 
individual began an RC SF qualification 
program. 

(e) Unit sidiatitintabied SF qualification 
programs. The SF Tab may be awarded 
to all personnel who successfully 
completed unit administered SF 
qualification programs as authorized by 
regulation. The USAJFKSWCS will 
determine individual entitlement to 
award of the SF Tab based upon 
historical review of regulations 
prescribing SF qualification 
requirements in effect at the time the 
individual began a unit administered SF 
qualification program. 

(f) Wartime service. The SF Tab may 
be awarded to all personnel who ~ 
performed the following wartime 
service. 

(1) Prior to 1955. Service for at least 
120 consecutive days in one of the 
following organizations: 1st Special 
Service Force, August 1942 to December 
1944, OSS Detachment 101, April 1942 
to September 1945, OSS Jedburgh 
Detachments, May 1944 to May 1945, 
OSS Operational Groups, May 1944 to 
May 1945, OSS Maritime Unit, April 
1942 to September 1945, 6th Army 
Special Reconnaissance Unit (Alamo 
Scouts), February 1944 to September 
1945, and 8240th Army Unit, June 1950 
to July 1953. 

(2) 1955 through 1975. Any company 
grade officer or enlisted member 
awarded the CIB while serving for at 
least 120 consecutive days in one of the 
following type organizations: SF 
Operational Detachment-A (A-Team), 
Mobile Strike Force, SF Reconnaissance 
Team, and SF Special Project Unit. 

(g) Description. The SF Tab is 3% 
inches wide with a teal blue 
embroidered background and border 
and yellow embroidered letters. A 
subdued version with olive drab 
background and borders and black 
letters is authorized for work uniforms. 
A metal SF Badge is authorized for wear 
on the mess/dress uniforms and green 
shirt. 


Pistol, small bore ...... 
Aeroweapons ............ 
Weapon 
| Submachine Gun shes 
Grenade 
Carbine 
Recoilless rifle ........... 
| Mortar 
Bayonet 
Rifle, small bore ........ 


17326 


Federal Register / Vol. 71, No. 65 / Wednesday, April 5, 2006/Rules and Regulations 


§578.100 Sapper Tab. 

(a) Purpose. The Sapper Tab was 
established by the Chief of Staff, Army, 
on June 28, 2004. It is authorized for 
award to U.S. military and civilian 
- personnel and foreign military 
personnel who meet the prescribed _ 
eligibility criteria. 

) Basic eligibility criteria. The basic 
eligibility criteria for award of the 
Sapper Tab is as follows: 

& Successful graduation of a Sapper 
Leader Course conducted by the U.S. 
Army Engineer School. 

(2) Any person who successfully 
graduates from a Sapper Leaders Course 
conducted by the U.S. Army Engineer 
School at Fort Leonard Wood, MO. 

(3) The tab may be awarded 
retroactively to any person who 
successfully completed the Sapper 
Leaders Course on or after June 14, 
1985. 

(c) Revocation. The Sapper Tab may 
be revoked by the Commandant, U.S. 
Army Engineer School or the CG, USA 
HRC based on the recommendation of 
the field commander (Colonel and 
above) of the individual in question. 
This can be based on the opinion of that 
commander, that the individual has 
exhibited a pattern of behavior, 
expertise or duty performance that is 
inconsistent with expectations of the 
Army, that is, degree of confidence, 
commitment, competency and 
discipline. Award of the Sapper Tab 
may be revoked for any of the following 
conditions: 

(1) Dismissal, dishonorable discharge, 
or conviction by court’s martial for 
desertion in time of war. 

(2) Failure to maintain prescribed 
standards of personal fitness and 
readiness to accomplish missions 
commensurate with position and rank. 

(3) Upon relief or release for cause. 

(d) Award approval authority. The 
Commandant of the U.S. Army Engineer 
School and the CG, USA HRC, may 
award the Sapper Tab. 

(e) Description. The full color tab is 
2% inches (6.03 cm) long, 1%6 inch 
(1.75 cm) wide, with a ¥% inch (.32 cm) 
red border and the word ““SAPPER”’ 
inscribed in white letters 546 inch (1.79 
cm) high. The woodland subdued tab is 
identical, except the background is olive 
drab and the word “SAPPER’” is in 
black letters and the desert subdued tab 
has a khaki background with the word 
“SAPPER” in spice brown letters. 


§578.101 Physical Fitness Badge. 

(a) The Physical Fitness Badge was 
established by the Secretary of the Army 
- on June 25, 1986. Effective February 1, 
1999, soldiers who obtain a minimum 
score of 270 or above, with a minimum 


1878, as the American Military Rifle 


of 90 points per event on the Army 
Physical Fitness Test (APFT) and meet 
the body fat standards will be awarded 
the Physical Fitness Badge for Physical 
Fitness Excellence. Soldiers are required 
to meet the above criteria each record 
test to continue to wear the badge. Units 
can obtain APFT Standards and the new 
APFT Card (DA Form 705, dated June 
1998) off the World Wide Web at hittp:/. 
www.benning.army.mil/usapfs/. 
Permanent Orders are not required for 
award of the Physical Fitness Badge. 

(b) Description. On a dark blue disc 
1° inches (4.13 cm) in diameter edged 
dark blue; a yellow stylized human 
figure with armis outstretched in front of 
a representation of the coat of arms of 
the United States displaying six stars 


(three on each side of the figure and 


thirteen alternating white and red 
stripes, all encircled by a Brittany blue 
designation band inscribed ““PHYSICAL 
FITNESS” at top and “EXCELLENCE” 
below separated on either side by a star, 
all navy blue; edged with a % inch (.32 
cm) navy blue border. Overall diameter 
is 2% inches (6.67 cm). 


§578.102 U.S. Civilian Marksmanship 
Program. 

The Civilian Marksmanship Program 
(CMP) was created by the U.S. Congress. 
The original purpose was to provide 
civilians an opportunity to learn and 
practice marksmanship skills so they 
would be skilled marksmen if later 
called on to service the U.S. military. 
Over the years the emphasis of the 
program shifted to focus on youth 
development through marksmanship. 
From 1916 to 1996 the CMP was 
administered by the U.S. Army. The 
National Defense Authorization Act for 
Fiscal Year 1996 (Title 10) created the 
Corporation for the (CPRPFS) Promotion 
of Rifle Practice and Firearms Safety, 
Inc. to take over administration and 
promotion of the CMP. The CPRPFS is 
a tax exempt not-for-profit 501(c)(3) 
organization that derives its mission 
from public law. The address for the 
CMP headquarters is PO Box 576, Port 
Clinton, Ohio, 43452. 


§ 578.103 President’s Hundred Tab. 

(a) The President’s Hundred Tab is 
awarded to soldiers who qualify among 
the top scoring 100 oe in the 
President’s Match. 

(b) Background. (1) The National Rifle 


Association’s (NRA) President’s Match 


was instituted at the NRA matches of 


Championship Match. It was patterned 
after an event for British Volunteers 
called the Queen’s Match, which the . 
NRA of Great Britain had initiated in 
1860. In 1884, the name was changed to 


the President’s Match for the Military 
Rifle Championship of the United 
States. It was fired at Creedmor, New 
York until 1891. In 1895, it was 
reintroduced at Sea Girt, New Jersey. 
(2) The tradition of making a letter 
from the President of the United States 
the first prize began in 1904 when 
President Theodore Roosevelt, at the 
conclusion of the-President’s Match, 
personally wrote a letter of 
congratulations to the winner, Private — 
Howard Gensch of the ist Regiment of 


- Infantry of the New Jersey National 


Guard. 

(3) It cannot be ascertained as to when 
the President’s Match was discontinued; 
however, it is known that it was not 
fired during World Wars I and II. It 
appears to have disappeared during the 
1930s and during the depression when 
lack of funds severely curtailed the 
holding of matches of importance. 

(4) The President’s Match was 
reinstated in 1957 at the National 
Matches as “‘The President’s Hundred.” 
The top-scoring 100 competitors in the 
President’s Match were singled out for 
special recognition in a retreat 
ceremony in which they passed in’ 
review before the winner and former 
winners of this historic match. 

(5) On May 27, 1958, the NRA 
requested the Deputy Chief of Staff, G— 
1 approval of a tab for presentation to 
each member of the “President’s 
Hundred.” The NRA’s plan was to 
award the cloth tab together with a 
metal tab during the 1958 National 
Matches. The cloth tab was of high level 
interest and approved for wear on the 
Army uniform on March 3, 1958. The 
first awards were made at Camp Perry, 
Ohio, in early September 1958. The 
metal tab was never officially 
authorized for wear on the uniform by 
military personnel. However, the NRA 
issued the metal tab to military 
personnel for wear on the shooting 


* jacket. 


(c) Description. A full-color 
embroidered tab of yellow 41% inches 
(10.80 cm) in length and % inch (1.59 
cm) in height, with the words 
“President’s Hundred” centered in 1% 
inch (.64 cm) high green letters. 


§578.104 Identification Badges. 

(a) Intent. Identification Badges are 
authorized to be worn as public 
evidence of deserved honor and 
distinction to denote service performed 
in specified assignments in the White 


~ House, in the Office of the Secretary of 


Defense; in the Organization of the Joint 
Chiefs of Staff, in the Office of the 
Secretary of the Army or as members of 
the General Staff; as members of the 
Guard, Tomb of the Unknown Soldier; 
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as a Drill Sergeant; as a U.S. Army 
Recruiter, as an Army National Guard 
_ Recruiter, as a U.S. Army Reserve 
Recruiter; or as a Career Counselor. 

(b) It should be noted that some of the 
identification badges are not 
Department of the Army badges. Criteria 
and eligibility is subject to change and 
individuals are advised to contact the 
badge proponent for additional 
information and guidance. 

(c) Eligibility requirements for the 
Identification Badges are provided in 
§§ 578.105 through 578.116. 


§578.105 Presidential Service Badge and 
Certificate. 

(a) The Presidential Service Badge 
and the Presidential Service Certificate 
were established by Executive Order 
11174, September 1, 1964 as amended 
by Executive Order 11407, April 23, 
1968; Executive Order 11520, March 25, 
1970; and Executive Order 12793, 
March 20, 1992. This award replaced 
the White House Service Badge and 
Certificate established by Executive 
Order 10879, June 1, 1960. 

(b) The certificate is awarded, inthe . 
name of the President by the Secretary 
of the Army, to members of the Army 
who have been assigned to the White 
House Office; to military units and 
support facilities under the 
administration of the White House ~ 
Military Office or to other direct support 
positions with the Executive Office of 
the President (EOP). The certificate will 
not be issued to any member who is 
issued a Vice Presidential Certificate or 
similar EOP Certificate, for the same 

‘period of service. Such assignment must 
be for a period of at least one year, 
subsequent to January 21, 1989. 

(c) The badge is awarded to those 
members of the Armed Forces who have 
been granted the Certificate and is 
awarded in the same manner in which 
the certificate is given. Once the badge 
is awarded, it may be worn as a 
permanent part of the uniform. 

(d) Only one certificate will be 
awarded to an individual during an 
administration. Only one badge will be 

_awarded to an individual regardless of 
the number of certificates received. 

(e) The Presidential Service Badge 
and Certificate may be awarded 
posthumously. 


§578.106 Vice Presidential Service Badge ‘ 


and Certificate. 


(a) The Vice Presidential Service 
Badge was established by Executive 
Order 11926, July 19, 1976. 

(b) The badge is awarded upon 
recommendation of the Military 
Assistant to the Vice President, by the 
Secretary of the Army to U.S. Army - 


personnel who have been assigned to 
duty in the Office of the Vice President 
for at least 1 year after December 19, 
1974. 

(c) The badge shall be accompanied 
by a certificate, which is awarded in the 
same manner in which the badge is 
given. Once the badge is awarded it may 
be worn as a permanent part of the 
uniform. 

(d) Only one badge will be awarded 
to an individual during an 
administration. Only one badge will be 
awarded to an individual regardless of 
the number of certificates received. 

(e) The Vice Presidential Service 
Badge and Certificate may be awarded 
posthumously. 


§ 578.107 Office of the Secretary of 
Defense Identification Badge. 


(a) The Office of the Secretary of 
Defense Identification Badge is 
authorized under 10 U.S.C., to provide 
a distinct identification of military staff 
members while assigned and, after . 
reassignment, to indicate that the 
service member satisfactorily served on 
the Secretary of Defense’s staff. The 
prescribing directive for this badge is 
DOD 1348.33—M, Manual of Military - 
Decorations and Awards. 

~ (b) Description. The badge, 2 inches in 
diameter, consists of an eagle with 
wings displayed horizontally grasping 
three crossed arrows all gold bearing on 
its breast a shield paleways of thirteen 
pieces argent and gules a chief azure, a 
gold annulet passing behind the wing 
tips bearing thirteen gold stars above. the 
eagle and a wreath of laurel and olive 
in green enamel below the eagle, the 
whole superimposed on a silver 
sunburst of 33 rays. 


§578.108 Joint Chiefs of Staff 
Identification Badge. 


(a) A certificate of eligibility may be 
issued to military personnel who have 
been assigned to duty and have served 


- not less than 1 year after January 14, 


1961 in a position of responsibility 
under the direct cognizance of the Joint 
Chiefs of Staff. The individual must 
have served in a position which requires 
as a primary duty the creation, 
development, or coordination of 
policies, principles, or concepts 
pertaining to a primary function of the 
organization of the Joint Chiefs of Staff 
and must be approved for authorization 
to wear the badge by the Chairman, Joint 
Chiefs of Staff; the Director, Joint Staff; 
the head of a Directorate of the Joint 
Staff; or one of the subordinate agencies 
of the organization of the Joint Chiefs of 
Staff. The certificate of eligibility 
constitutes authority for wearing the 


badge as a permanent part of the 
uniform. 

(b) Description. Within an oral silver 
metal wreath of laurel; 21/4 inches in 
height and 2 inches in width overall, the 
shield on the United States (the chief in 
blue enamel and the 13 stripes 
alternating white and red enamel) 
superimposed on four gold metal 
unsheathed swords, two in pale and two 
in saltire with points to chief, the points 
and pommels resting om the wreath, the 
blades and grips entwined with a gold 
metal continuous scroll surrounding the 
shield with the word JOINT at the top 
and the words CHIEFS OF STAFF at the 
bottom, all in blue enamel letters. 


§578.109 Army Staff Identification Badge. 
(a) The Army Staff Identification 


Badge (ASIB) and Army Staff Lapel Pin 


(ASLP) are neither awards nor 
decorations but are distinguished marks 
of service at HQDA. They are visible 
signs of professional growth associated 
with the important duties and 
responsibilities of the Army Secretariat 
and the Army Staff (ARSTAF). Issuance 
of the ASIB and the ASLP is not 
automatic, but is based on demonstrated 
outstanding performance of duty and 
approval by a principal HQDA official. 
Eligibility for the ASIB does not 
constitute eligibility for the ASLP; 
likewise, eligibility for the ASLP does © 
not constitute eligibility for the ASIB. 
(b) Description. The Coat of Arms of 
the United States in gold with the 
stripes of the shield to be enameled 
white and red and chief of the shield 
and the sky of the glory to be enameled 
blue, superimposed on a five-pointed 
black enameled star; in each reentrant 
angle of the star are three green 
enameled laurel leaves. The star is 3 
inches in diameter for the Chief of Staff 
and former Chiefs of Staff and a 2 inches 
in diameter badge is authorized for all 
other personnel awarded the badge. 


§578. 110. Guard, Tomb of the Unknown 
Soldier Identification Badge. 

(a) Wear. (1) The Guard, Tomb of the 
Unknown Soldier Identification Badge 
will be authorized by the Commanding 
Officer, 3d U.S. Infantry Regiment (The 
Old Guard),-for wear by each member of 
the Tomb of the Unknown Soldier who 
have met all specified criteria for 
earning the badge. Only soldiers serving - 
in the following positions are 
authorized to earn the badg e: 

(i) Commander of the Guard (Platoon 
Leader). 

(ii) Sergeant of the Guard Wtatoon 
Sergeant). 

(iii) Commander of the Relief. 

(iv) Sentinels. 

(2) Effective December 17, 1963 the 
Commanding Officer, 3d U.S. Infantry 
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Regiment (The Old Guard), may 
authorize the wearing of the badge as a 
permanent part of the uniform for 
onnel who: 
(i) Have served honorably for a 
minimum of 9 months, which need not 


be continuous, as a member of the Tomb . 


of the Unknown Soldier. 

(ii) Have met all specified criteria for 
earning the badge. 

(iii) Have aan recommended by the 
Sencar Officer, E Company, 3d 
Infan iment (The Old Guard). 

(3) be iers who have served 
honorable meet all specified criteria for 
earning the badge prior to serving 9 total 
months’as a member of the Tomb of the 
Unknown Soldier and are recommended 
by the Commanding Officer, E Company 
(Honor Guard), 3d U.S. Infantry 
Regiment (The Old Guard), temporary 
wear of the badge may be authorized by 
the Commanding Officer, 3d U.S. 

- Infantry Regiment (The Old Guard). 
(4) Soldiers who are moved from 
authorized positions prior to completion 
of 9 total months may be considered for 
permanent award on a case-by-case 
basis by the Commanding Officer, 3d 
U.S. Infantry Regiment (The Old Guard). 
(b) Authorization. (1) Authorization of 
the badge as a uniform item will be 
made by order of the 3d U.S. Infantry 
Regiment Commander citing this 
paragraph as authority. This order will 
constitute authority for individuals to 
wear the badge as a part of their military 
uniform. Original issue of the badge will 
be made by the Commanding Officer of 
the 3d U.S. Infantry Regiment (The Old 
Guard). Replacements will be purchased 
from approved commercial sources to 
ensure the quality of the badge. 
(2) This award is retroactive to 
February 1, 1958 for personnel in the 
Active Army. This date reflects when 
_ the badge was first created and 
recognized by the Army for official 
wear. Former soldiers may apply to 

~ Commander, 3d U.S. Infantry Regiment 
(The Old Guard), Fort Myer, VA 22211- 
5020. 

(c) Revocation. (1)Whenthe 
Commander of The Old Guard becomes 
aware of information about a current or 
former member of the Tomb of the 
Unknown Soldier who was authorized 
permanent wear of the Tomb 
Identification Badge that suggests 
inappropriate conduct, including, but 
not limited to, acts of commission or 
omission for a member of that unit, or 
the intention to engage in inappropriate 
conduct, he will notify the Commander, 
E Company (Honor Guard), 3d U.S. 
Infantry Regiment (The Old Guard). The 
Commander, E Company (Honor Guard) 
will conduct a Commander’s Inquiry to 
determine if the matter warrants further 


investigation, or if there is sufficient 
information to recommend to the 
Commanding Officer, 3d U.S. Infantry 
Regiment (The Old Guard) that the 
Tomb Identification Badge be revoked 
or that the soldier be reassigned, or 
both. 

(2) Nothing stated in this section 
prevents the Regimental Commander 
from taking peremptory action deemed 
necessary or appropriate to protect the 
interests of the U.S. Army, the 3d U.S. 
Infantry Regiment (The Old Guard), or 
the soldiers under his command. 
Authority to revoke the badge remains 
with Commanding Officer, 3d U.S. 
Infantry Regiment (The Old Guard). 
Revocation will be announced in 
permanent orders. 

(d) Reinstatement. ecineste to have 
the badge reinstated will be directed to 
the current Commanding Officer, - 
Headquarters, 3d U.S. Infantry Regiment 
(The Old Guard), Fort Myer, VA 22211- 
1199. Requests will be reviewed upon 
receipt of all information and forwarded 
to the reinstatement authority with a 
recommendation. Approval authority 
for reinstatement of the badge is the 
Commander, USA HRC (see § 578.3(c) 
for address). 

(e) Description. A silver color metal 
badge 2 inches in width and 11%2 
inches in height, consisting of an 
inverted open laurel wreath surmounted 
by a representation of the front elevation 
of the Tomb of the Unknown Soldier, 
the upper section containing the three 
figures of Peace, Victory, and Valor, the 
base bearing in two lines the words 
“HONOR GUARD”, all in low relief. 


§578.111 Army ROTC Nurse Cadet 
Program Identification Badge. 

This badge is authorized for issue to 
and wear by contracted ROTC cadets 
enrolled in a program leading to a 
baccalaureate degree in nursing. It was 
formerly referred to as the Army 
Student Nurse Program Identification 
Badge. 


§578.112 Drill Sergeant identification 
Badge. 


’ (a) Eligibility. Successful completion 
of the Drill Sergeant course and 
~assignment as a drill sergeant to a 
training command. 

(b) Authorization. The 
of the Drill Sergeant School will 
authorize the permanent wear of the 
badge to eligible personnel by 
memorandum. Officers are authorized to 
wear this badge if it was permanently 
awarded to them while in an enlisted 
status. 

(c) Description—{1) Metal. A gold 
plated metal and enamel insignia, 2 
inches (5.08 cm) in width and 15%4 


inches (4.56 cm) in height, consisting of 


a flaming torch above a breast plate and 
jupon in front of a rattlesnake on a green 
background, grasping in its mouth at 
upper right and with its tail at upper 
left, the ends of an encircling scroll 
inscribed ““THIS WE’LL DEFEND” in 
black letters, between 13 black star, 7 on 
the left and 6 on the right. 

(2) Embroidered. An embroidered 
insignia, as described above in subdued 
colors, except the size is 29/4 inches 


- (6.99 cm) in width and 27/2 inches (6.35 


cm) in height. The insignia is on a olive 
drab square background measuring 37/2 
inches (8.89 cm) in width and height. 


§578.113 U.S. Army Recruiter 
identification Badge. 

(a) The U.S. Army Basic Recruiter 
Badge is authorized for wear by military 
personnel assigned or attached to the 
U.S. Army Recruiting Command 
(USAREC) as designated by the CG, 
USAREC. One, two, or three gold 
achievement stars may be awarded to 
eligible personnel meeting the criteria 
established for each achievement star by 
the CG, USAREC. These stars will be 
affixed to the basic badge. 

(b) The U.S. Army Gold Recruiter 
Badge is authorized for wear by eligible 
personnel meeting the criteria 
established by the CG, USAREC. One, 
two, or three sapphire achievement stars 
may be awarded to eligible personnel 
meeting the criteria established for each 
achievement star by the CG, USAREC. 
These stars will be affixed to the gold 


S Description. A silver or gold color 
metal device 2% inches (5.4 cm) in 
height overall consisting of a circular 
band inscribed, between two narrow 
green enamel borders, with the words 
“U.S. ARMY” on the left and 
“RECRUITER” on the right, in silver 
letters, reading clockwise and at bottom 
center three five-pointed stars; perched 
upon the inside edge of the band at 


_ bottom center an eagle looking to its 


right its wings raised vertically and 
extended over the top of the band and 
supported between its wings diagonally 
from lower left to upper right a flaming ~ 
torch with both ends extended outside 
the band. 


§578.114 Career Counselor Badge. 

(a) The Career Counselor Badge may 
be authorized for wear by enlisted 
personnel assigned to authorized duty ~ 
positions which requires Prim 
Military Occupational Specialty (PMOS) 
79S (Career Counselor). The award is 
retroactive to January 1,1972. © 

(b) Description. An oxidized silver 
badge 17 inches in height overall 
consisting of an eagle with raised and 
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outstretched wings standing upon, at 
the point of the intersection, the shaft of 
a spear to the left and the barrel of a 
musket with fixed bayonet to the right, 
weapons terminated just below the 
point af crossing, and all enclosed by a 
horizontal oval-shaped frame, its lower 
half consisting of a scroll inscribed with 
the words “CAREER COUNSELOR” in 
raised letters, the upper half composed 
of two olive branches issuing from the 
ends of the scroll at either side and 
passing behind the eagle’s wing tips, 
meeting at top center; all areas between 
the eagle, spear and musket and the 
frame are pierced. 


§578.115 Army National Guard Recruiting 
and Retention Identification Badges. 

The National Guard Bureau (NGB— 
ARP) is the proponent agency for the 
Army National Guard Recruiting and 
Retention Identification Badges. There 
are three degrees of badges that may be 
awarded; basic, senior, and master 
ARNG Recruiter Badges. See National 
Guard Regulation 672-2. 


§578. 116 US. Army Reserve ee 
identification Badge. 

The U.S. Army Reserve Recruiter 
Badge no longer exists as a separate 
identification badge. All Regular Army 
and Reserve Component recruiters only 
wear the U.S. Army Recruiter 
Identification Badges authorized in 
§ 578.109 of this part. 


§578.117 Foreign and International 
Decorations and Awards to U.S. Army 
Personnel—General. 

(a) Guidelines. The provisions for 
receipt and acceptance, or prohibition 
thereof, of foreign decorations and 
badges outlined in this chapter apply 

(1) Active Army, Army National 
Guard, and U.S. Army Reserve soldiers 
to include retirees regardless of duty 
status. 

(2) All civilian employees of DA 
including experts and consultants under 
contract to DA. 

(3) All spouses, unless legally © 
separated and family members of the 
personnel listed in paragraphs (a)(1) and 
(2) of this section. 

(b) The provisions for receipt and 
acceptance, or prohibition thereof, of 
foreign decorations and badges outlined 
in this chapter do nof apply when: 

(1) A foreign decoration is awarded 
posthumously. Such decorations and 
accompanying documents will be 
forwarded to Commander, USA HRC, 
(see § 578.3(c) for address), for delivery 
to next of kin. 

(2) The recipient of a decoration dies 
before approval of acceptance can be 
obtained. 


(3) A foreign decoration was awarded 
for service while the recipient was a 
bona fide member of the Armed Forces 
of a friendly foreign nation, provided 
the decoration was made prior to 
employment of the recipient by the U.S. 
Government. 

(4) A decoration for service in the 
Republic of Vietnam was accepted on or 
after March 1, 1961, but not later than 
March 28, 1973. 

(c) Restriction. No person will request, 
solicit, or otherwise encourage the 
tender of a foreign decoration. 
Whenever possible, personnel are 
obligated to initially refuse acceptance 
of foreign decorations. 

(d) Constitutional restriction. No 
person holding any office of profit or 
trust under the United States will, 
without the consent of the Congress, 
accept any present, emolument, office, 
or title of any kind whatsoever from any 
king, prince, or foreign state. 
(Constitution, Article. I, section. 9) This 
includes decorations and awards 
tendered by any official of a foreign 
government. 

(e) Congressional authorization. 5 
U.S.C. 7342 authorizes members of the 
Army to accept, retain, and wear foreign 
decorations tendered in recognition of 
active field service in time of combat 
operations or awarded for othér 
outstanding or unusually meritorious 
performance, subject to the approval of 
the Secretary of the Army. 

(f) Participation in ceremonies. 
Subject to the restriction in, an 
individual may participate in a 
ceremony and receive the tender of a 
foreign decoration. The receipt of the 
decoration will not constitute 
acceptance of the award by the 
recipient. 

(g) Disciplinary action. The wearing of 
unauthorized awards, decorations, or 
other devices is a violation of the 
Uniform Code of Military Justice and 
may subject a soldier to appropriate 
disciplinary action. 


§578.118 Individual foreign decorations. 
Decorations received which have been 
tendered in recognition of active field 
service in connection with combat 
operations or which have been awarded 
for outstanding or unusually 
meritorious performance may be 
accepted and worn upon receiving the 
approval of HQ, USA HRC. In the 
absence of such approval, the 
decoration will become the property of 
the United States and will be deposited 
with HQ, USA HRC, for use or disposal. 


§578.119 Foreign unit decorations. 
(a) During the period of military 
operations against an armed enemy and 


for 1 year thereafter; or while engaged 

in military operations involving conflict 
with an opposing foreign force; or while 
serving with friendly foreign forces 
engaged in an armed conflict against an 
opposing armed force in which the 
United States is not a belligerent party, 
Army Component commanders, or 
major Army commanders are authorized 
to accept foreign unit decorations 
tendered to brigades, battalions, or 
smaller units under their command. HQ, 
USA HRC (AHRC-PDO-PA) will take 
final action on all tenders of foreign unit 
decorations to headquarters and 
headquarters companies of divisions 
and higher or comparable units. This 
authority will not be further delegated. 
Acceptance of foreign unit decorations 
will be reported to the CG, USA HRC for 
confirmation in DAGO. Confirmed 
foreign unit decorations are listed in DA 
— 672-1 and DA Pamphlet 672- 


as Foreign unit decorations may be 
accepted only if all the following 
conditions are met: 

(1) The decoration is tendered by a 
friendly foreign nation for heroism or 
exceptionally meritorious service in 
direct support of military operations; 

(2) The decoration is one that is 
conferred by the national government of 
the foreign country upon units of its 
own Armed Forces; and 

(3) The unit is cited by name in orders 
of the national government of the 
foreign country. 

(c) Foreign unit decorations will be 
neither recommended by nor sought by 
the Department of the Army. 
Solicitation of foreign unit decorations 
by individuals or units within the Army 
is prohibited. Acceptance of foreign unit 
decorations will be approved by CG, 
USA HRC, only when the award is 
proffered by the foreign government 
based on services performed and 
without solicitation. 

(d) Display of foreign unit 
decorations. Awards of foreign unit 
decorations are evidenced by streamers, 
fourrageres, or lanyards attached to the - 
pike or lance as a component part of 
organizational colors, distinguishing 
flags or guidons. 

6) The streamer will be of colors 
corresponding to the ribbon of the unit 
decoration with the name of the action 
or the area of operations embroidered 
thereon. A separate streamer will be 
furnished for each award. The medal 
will be attached only on ceremonial 
occasions. 

(f) Additional foreign unit decorations 
which have been tendered and accepted 
but for which no streamer is authorized 
for unit colors and guidons are as 
follows: 
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(1) Citation in the Order of the Day of 
the Belgian Army; 

(2) State of Vietnam Ribbon of 
Friendship; 

(3) Netherlands Orange Lanyard; 

’ (g) Emblems. (1) Normally when a 
unit is cited, only the organizational 
color, distinguishing flag, or guidon is 
decorated. Unless specifically 
authorized by orders of the foreign 
government and approved by CG, USA 
HRC, no emblem is issued but may be 
purchased for wear on the uniform. See 
AR 670-1 for information on wear of 
foreign unit awards. 

(2) The only embiems so far 
authorized for wear on the uniform to 
indicate a foreign decoration received 
by a unit are the French and Belgian 
Fourrageres, the Netherlands Orange 
Lanyard, the Philippine Republic 
Presidential Unit Citation Badge, the 
Republic of Korea Presidential Unit 
Citation Badge, the Vietnam Presidential 
Unit Citation Badge, the Republic of - 
Vietnam Gallantry Cross Unit Citation 
Badge, and the Republic of Vietnam 
Civil Actions Medal Unit Citation 
Badges. Only the French Fourragere is 
authorized for temporary wear. 

(3) The following emblems are not 
sold by the Department of the Army, but 
may be purchased if desired from 
civilian dealers in military insignia and 
some Army Exchanges: Philippine 
Republic, Republic of Korea, and the 
Vietnam Presidential Unit Citations, the 
Republic of Vietnam Gallantry Cross, 
and the Republic of Vietnam Civil 
Actions Medal. 


§578.120 Foreign badges. 

(a) Eligibility requirements. 
Qualification and special skill badges 
may be accepted if awarded in 
recognition of meeting the criteria, as 
established by the foreign government 
concerned, for the specific award. Only 
those badges that are awarded in 
recognition of military activities and by 
the military department of the host 
country are authorized for acceptance 
and permanent wear. Badges that do not 
meet these criteria may be authorized 
for acceptance but not for wear, and will 
not be entered in the official military 
records of the recipient. Of particular 
importance are the criteria established 
by the military department of the host 
country; for example, if a particular 
badge is authorized for award only to 
enlisted personnel of host country then 
badge may be accepted and worn by 
U.S. Army enlisted personnel. 

(b) Awarding authority. Commanders 
{overseas and CONUS) serving in the 
rank of brigadier general or higher and 
colonel level commanders who exercise 
general court-martial authority are 


delegated authority to approve the 
acceptance, retention, and permanent 
wear of foreign badges. This authority 
may be further delegated to 
commanders charged with custody of 
military personnel record files. The 
burden of proof rests on the individual 
soldier to produce valid justification, 
that is, orders, citations, or other 
original copies of the foreign elements 
that awarded them the badge. A list of 
approved badges are provided in 
Appendix D, AR 600—8—22 and the 
Army Awards Branch Web site: https:// 
www.perscomonline.army.mil/tagd/ 
awards/Appendix_D.doc. Request for 
accept and wear of any foreign badges 
not listed in Appendix D or the website 
will be forwarded to HQ, USA HRC (see 
§ 578.3(c) for address). 

(c) Other badges. Badges presented to 
Army personnel which do not fall under 
the category of qualification or special 
skill badges discussed in paragraph (a) 
of this section (honorary badges, 
identification devices, insignia) will be 
reported in accordance with AR 1-100, 
paragraph 6. Badges in these categories 
are considered gifts. They will not be 
authorized for wear nor entered in - 
official military personnel records. 

(d) Wear. AR 670-1 governs the 
manner of wear of foreign qualification 
and special skill badges. 


§578.121 United Nations Service Medai. 

(a) The United National Service 
Medal (UNSM) was established by 
United Nations General Assembly 
Resolution 483(V), December 12, 1950. 
Presidential acceptance for the United 
States Armed Forces was announced by 
the DOD on November 27, 1951. 

(b) Qualifications. To qualify for 
award of the UNSM, individuals must 
meet one of the following: 

(1) Members of the Armed Forces of 
the United States dispatched to Korea or 
adjacent areas for service on behalf of 
the United Nations in the action in 
Korea. 

(2) Other personnel dispatched to 
Korea or adjacent areas as members of 
paramilitary and quasi-military units 
designated by the U.S. Government for 
service in support of United Nations 
action in Korea and certified by the 
United Nations Commander in Chief as 
having directly supported military 
operations there. 

(3) Personnel awarded the Korean 
Service Medal automatically establish 
eligibility for the United Nations Service 
Medal. 

(4) Service with a national contingent 
designated by the U.S. Government for 
service in support of the United Nations 
action in Korea and certified by the 
United Nations Commander in Chief as 


having directly supported military 
operations in Korea. 

(c) Service requirements. Service will 
be for periods provided between June 
27, 1950 and July 27, 1954, inclusive, 
under either of the following conditions: 

(1) Within the territorial limits of 
Korea or the waters immediately 
adjacent thereto or in the air over Korea 
or over such waters. 

(2) The service prescribed must have 
been performed while serving with any 
unit as provided in paragraphs (b)(1) 
and (2) of this section as specified 
below: 

(i) While on an assignment to such 
unit for any period between the dates 
specified above. 

(ii) While attached to such a unit for 
a period of 30 days consecutive or 
nonconsecutive, between the dates 
specified above. : 

(iii) While in active combat against 
the enemy-under conditions other than 
those prescribed in paragraphs (b) and 
(c) of this section if a combat decoration 
has been awarded or an individual 
certificate testifying to such combat 
service has been furnished by the 
commander of an independent force or 
a division, ship, or air group, or 
comparable or higher unit. 

(d) Exclusions. No personnel of the 
United Nations or of its specialized 
agencies or of any national government 
service other than as prescribed above 
and no International Red Cross 
personnel engaged for service under the 
United Nations Commander in Chief 
with any United Nations relief team in 
Korea will be eligible for award of the 
medal. 


§578.122 Inter-American Defense Board 
Medal. 

(a) The Inter-American Defense Board 
Medal was established by the Ninety- 
first Session of the Inter-American 
Defense Board on December 11, 1945 
and authorized by Executive Order 
11446, January 18, 1969. 

(b) U.S. military personnel who have 
served on the Inter-American Defense 
Board for at least 1 year as chairman of 
the board, delegates, advisers, officers of 
the staff, officers of the secretariat, or 
officers of the Inter-American Defense 
College may wear the Inter-American 
Defense Board ribbon permanently. 

(c) U.S. military personnel who have 
been awarded the Inter-American 
Defense Board Medal and ribbon may 
wear them when attending meetings, 
ceremonies, or other functions where 
Latin American members of the Board 
are present. 


§ 578.123 Philippine Defense Ribbon. 
The Philippine Defense Ribbon is 
awarded for service in the defense of the . 


U 

A 
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Philippines from December 8, 1941 to 
June 15, 1942, unaer either of the 
following conditions: 

(a) Participation in any engagement 
against the enemy in Philippine 
territory, in Philippine waters, or in the 
air over the Philippines or over 
Philippine waters. An individual will be 
considered as having participated in an 
engagement if they meet one of the 
following: 

(1) Was a member of the defense 
garrison of the Bataan Peninsula or of 
the fortified islands at the entrance to 
Manila Bay. 

(2) Was a member of and present with 
a unit actually under enemy fire or air 
attack. 

(3) Served on a ship that was under 
enemy fire or air attack. 

(4) Was a crewmember or passenger in 
an airplane that was under enemy aerial 
or ground fire. 

(b) Assigned or stationed in 
Philippine territory or in Philippine 
waters for not less than 30 days during 
the period. 

(c) Individuals who meet conditions 
set forth in paragraphs (a) and (b) of this 
_section are authorized to wear a bronze *’ 

service star on the ribbon. 


§578.124 Philippine Liberation Ribbon. 


(a) The Philippine Liberation Ribbon 
is authorized by DA Circular 59, March 
8, 1948. 

(b) It is awarded for service in the 
liberation of the Philippines from 
October 17, 1944 to September 3, 1945, 
under any of the following conditions: - 

(1) Participated in the initial landing 
operations on Leyte or adjoining islands 
from October 17, 1944 to October 20, 
1944. An individual will be considered 
as having participated in such 
operations if he landed on Leyte or 
adjoining islands, was on a ship in 
Philippine waters, or was a 
crewmember of an airplane, which flew 
over Philippine territory during the 
period. - 

(2) Participated in any engagement 
against the enemy during the campaign 
on Leyte and adjoining islands. An 
individual will be considered as having 
participated in combat if he meets any 
of the conditions set forth in Philippine 
Defense Ribbon § 578.123(a)(2) through 
(4). 

(3) Participated in any engagement 
against the enemy on islands other than 
those included in paragraph (b)(2) of 
this section. An individual will be 
considered as having participated in 
combat if he or she meets any of the 
conditions set forth in Philippine 
Defense Ribbon § 578.123(a)(2} through 
(4). 


. (4) Served in the Philippine Islands or 


on ships in Philippine waters for not 


less than 30 days during the period. 

(c) Bronze service stars. An individual 
who meets more than one of the 
conditions set forth in paragraph (a) of 
this section is authorized to wear a 
bronze service star on the ribbon for 
each additional condition under which 
he or she qualifies other than that under 
which he or she is eligible for the initial 
award of the ribbon. 


§ 578.125 Philippine Independence 
Ribbon. 

The Philippine Independence Ribbon 
is authorized by DA Circular 59, 1948. 
Any recipient of both the Philippine 
Defense and Philippine Liberation 
ribbons is eligible for award of the 
Philippine Independence Ribbon. 
Unjted States Army personnel 
authorized to wear the Philippine 


Independence Ribbon under the 


established criteria, may continue to 
wear the ribbon, provided the authority 
for such wear was recorded before 
November 24, 1954. 


§578.126 United Nations Medal. 

(a) Authorized by the Secretary 
General of the United Nations and 
Executive Order 11139, January 7, 1964. 
U.S. service members who are or have 
been in the service of the United 
Nations in operations designated by the 
Secretary of Defense may accept the 
United Nations Medal (UNM) when 
awarded by the Chief of the United 
Nations Mission. 

(b) Eligibility. The eligibility criteria 
for award of the UNM requires that an 
individual serve under the operational 
or tactical control of the United Nations 
and serve a minimum of 90 consecutive 
days in the service of the United 
Nations. The following United Nations 
missions/operations have been 
approved for acceptance and wear: 

(1) United Nations Observation Group 
in Lebanon (UNOGIL); 

(2) United Nations Truce Supervision 
Organization in Palestine (UNTSO); 

(3) United Nations Military Observer 
Group in India and Pakistan ~ 
(UNMOGIP); 

(4) United Nations Security Forces, 
Hollandia (UNSFH); 

(5) United Nations Transitional 
Authority in Cambodia (UNTAC); 

(6) United Nations Advance Mission 
in Cambodia (UNAMIC); 

(7) United Nations Protection Force in 
Yugoslavia (UNPROFOR); 

(8) United Nations Mission for the 
Referendum in Western Sahara 
(MINURSO); 

(9) United Nations Iraq/Kuwait 
Observation Mission (UNIKOM); 


(10) United Nations Operations in 
Somalia (to include U.S. Quick Reaction 
Force members) (UNOSOM); 

(11) United Nations Mission in Haiti 
(UNMIH); 

(12) United Nations Medal Special 
Service (UNMSS). 

(c) Wear. Each United Nations 
mission for which an UNM is awarded 
is commemorated by a suspension and 
service ribbon of unique colors and 
design. The ribbon and medallion 
combination take on the name of the 
specific operation for which the 
combination was created. For example, 
the operation in the Former Republic of 
Yugoslavia is the United Nations 
Protection Force (UNPROFOR), yielding 
the UNPROFOR Medal. Service 
members who are awarded an UNM 
may wear the first UNM with unique 
suspension and service ribbon for which 
they qualify. A bronze service star will 
denote subsequent awards of the UNM 
for service in a different United Nations 
mission. Only one United Nations 
ribbon is authorized for wear. 

(d) Presentation. The Senior 
Representative of the Secretary-General 
who makes the award normally makes 
presentation of the UNM in the field. 
Approval authority to accept and wear 
the UNM to member of the Armed 
Forces of the United States is the 
Secretary of Defense. When presentation 
is not so accomplished, any person who 
believes he or she is eligible for award 
may submit to Commander, USA HRC, 
(see § 578.3(c) for address) and a request 
for such award with copy of any 
substantiating documents. Commander, 
AHRC will forward each such request 
through the Office of Internal 
Administration, Office of the Assistant 
Secretary of State for International 
Organization Affairs, to the United 
Nations for consideration. 

(e) Description—(1) Medal. The medal 
is bronze, 1% inches in diameter, with 
a top view of the globe enclosed at sides 
and bottom by a wreath and the letters 
“UN” at the top of the medal. On the 
reverse side is the inscription ‘IN THE 
SERVICE OF PEACE”’. The United 
Nations Service Medal Korea is the 
same design, except the obverse does 
not include the letters “UN” and the 
medal has a hanger bar with the 
inscription ““KOREA”’. On the reverse 
side of the United Nations Service 
Medal Korea is the inscription “FOR 
SERVICE IN DEFENCE OF THE 
PRINCIPLES OF THE CHARTER OF 
THE UNITED NATIONS”. 

(2) Ribbon. Each United Nations . 
mission for which a UNM is awarded is 
commemorated by a suspension and 
service ribbon of unique colors and 
design. The ribbon and medallion 
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combination take on the name of the 
specific operation for which the 
combination was created. For example, 
the operation in the Former Republic of 
Yugoslavia is the United Nations 
Protection Force (UNPROFOR), yielding 
the UNPROFOR Medal. Service 
members who are awarded a UNM may 
wear the first UNM with unique 
suspension and service ribbon for which 
they qualify. A bronze service star will 
be worn to denote subsequent awards of 
the UNM for service in a different 
United Nations mission. Only one 
United Nations ribbon is authorized for 
wear. 


§578.127 North Atlantic Treaty 
Organization (NATO) Medal. 

(a) The North Atlantic Treaty 
Organization (NATO) Medal is awarded 
by the Secretary-General of the North 
Atlantic Treaty Organization to military 
and civilian members of the Armed 
Forces of the United States who 
participate in NATO operations related 
to the former Republic of Yugoslavia. 
The Secretary of Defense authorized 
acceptance of the NATO Medal on 
November 14, 1995. 

(b) Acceptance. Acceptance of the 
NATO Medal has been approved for 
U.S. military personnel who serve under 
NATO command or operational control 
in direct support of NATO operations in 
the former Republic of Yugoslavia, or as 
designated by the Supreme Allied 
Command, Europe (SACEUR), from July 
1, 1992 to a date to be determined. 

(c) Presentation. The NATO Medal 
will normally be presented by the Allied 
Command Europe headquarters 
exercising operational command or 
control over U.S. military units or 
individuals prior to their departure from 
service with NATO. 

(d) Medal set. The medal set includes 
a ribbon clasp denoting the specific 
operation for which the award was 
made. U.S. service members are 
authorized to retain the ribbon clasp 
presented but may not wear the clasp. 
Only the basic medal and service ribbon 
are authorized for wear on the uniform. 

(e) Subsequent awards. Subsequent 
awards (if approved by the Secretary of 
Defense) for service in a different NATO 
operation, U.S. military personnel will 
affix a bronze service star to the NATO 
Medal suspension ribbon and service 
ribbon. 

(f) Precedence. The NATO Medal 
shall have the same precedence as the 
United Nations Medal, but will rank 
immediately below the United Nations 
Medal when the wearer has been 
awarded both medals. 

(g) Description. The medal is bronze, 
1% inches in diameter, bearing on the 


obverse the NATO emblem (a four 
pointed star emitting a ray from each 
point superimposed on an annulet) 
enclosed in base by a wreath of olive. 
The reverse side has a band inscribed 
“NORTH ATLANTIC TREATY 
ORGANIZATION” at top and 
“ORGANISATION DU TRAITE DE 
L’ATLANTIQUE NORD” at the bottom. 
In the center is a sprig of clive between 
the inscription “IN SERVICE OF PEACE 
AND FREEDOM” above and “AU 
SERVICE DE LA PAIX ET DE LA 
LIBERTE” below. The ribbon is 1° 
inches wide and consists of the 
following stripes: °/s2 inch Yale Blue 
67176; inch White 67101; inch 
Yale Blue; % inch White; and 2 inch 
Yale Blue.” 


§578.128 | Multinational Force and 
Observers Medal. 


- (a) The Multinational Force and 


‘Observers (MFO) Medal was established 


by the Director General, Multinational 
Force and Observers, March 24, 1982. 
Presidential acceptance for the United 
States Armed Forces and DOD civilian 
personnel is announced by DOD on July 
28, 1982. : 

(b) Eligibility. To qualify for the award 
personnel must have served with the 
MFO at least ninety (90) cumulative 
days after August 3, 1981. Effective 
March 15, 1985, personnel must serve 6 
months (170 days minimum) with the 
MFO to qualify for the award. Periods 
of service on behalf of the MFO outside 
of the Sinai, and periods of leave while 
a member is servihg with the MFO, may 
be counted toward eligibility for the 
MFO medal. Qualifying time may be 
lost for disciplinary reasons. 

(c) Awards. The Director General, 
MFO makes awards, or in his or her 
name by officials to whom he or she 
delegates awarding authority. 

(d) Presentation. Presentations are 
usually to be made by personnel 
designated by the Director General, 
MFO. When presentation is not 
accomplished, any person with MFO 
service who believes he or she is eligible 
for the award may submit a request for 
the award to Commander, USA HRC, 
(see § 578.3(c) for address). This request 
must include complete details related to 
MFO duty, including geographical 
location and inclusive dates of service, 
and copies of all substantiating 
documents. Commanding General, USA 
HRC, will then forward each such 
request through the Office of Internal 
Administration, Office of the Assistant 
Secretary of State for International 
Organization Affairs, to the 
Multinational Force and Observers for 
consideration. 


(e) Subsequent awards. An 
appropriate numeral starting with 
numeral 2 will indicate second and 
subsequent awards for each completed 
6-month tour. If an individual has not 
completed a cumulative 6-month tour, 
he or she is not eligible for award of the 
MFO medal unless one of the following 
conditions exists: 

(1) The award is to be made 
posthumously. 

(2) The member is medically 
evacuated due to service-incurred 
injuries or serious illness. 

(3) The member is withdrawn at the 
request of the parent Government for 
national service reasons under 
honorable conditions. 


§578.129 Republic of Vietnam Campaign 
Medal. 


(a) Criteria. The Republic of Vietnam 
Campaign Medal is awarded by the 
Government of the Republic of Vietnam 
to members of the United States Armed 
Forces and authorized by DOD 1348.33- 
M. 

(b) Requirements. To qualify for 
award personnel must meet one of the 
following requirements: 

(1) Have served in the Republic of 
Vietnam for 6 months during period 


_ specified in paragraph (c) of this 


section. 

(2) Have served outside the 
geographical limits of the Republic of 
Vietnam and contributed direct combat 
support to the Republic of Vietnam and 
Armed Forces for 6 months. Such 
individuals must meet the criteria 
established for the Armed Forces 
Expeditionary Medal (Vietnam) or the 
Vietnam Service Medal, during the 
period of service required to qualify for 
the Republic of Vietnam Campaign 
Medal. 

(3) Have served as in paragraph (b)(1) 
or (2) of this section for less than 6 
months and have been one of the 
following: 

(i) Wounded by hostile forces. 

(ii) Captured by hostile forces, but 
later escaped, was rescued or released. 

(iii) Killed in action or otherwise in 


line of duty. 


(4) Personnel assigned in the Republic 
of Vietnam on January 28, 1973 must 
meet one of the following: (i) Served a 
minimum of 60 days in the Republic of 
Vietnam as of that date. 

(ii) Completed a minimum of 60 days 
service in the Republic of Vietnam 
during the period from January 28,1973 - 
to March 28, 1973, inclusive. 

(c) Eligibility for award under 
authority of this paragraph is limited to 
the period from March 1, 1961 to March 
2, 1973, inclusive. Eligibility for 
acceptance of this award solely by 
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virtue of service performed prior to 
March 1, 1961 or subsequent to March ~ 
1973 is governed by AR 600-8-22, 
paragraph 9-8. 

(d) The Republic of Vietnam 
Campaign Medal with Device (1960) 
and the miniature medal are items of 
individual purchase. 


§578.130 Kuwait Liberation Medal—Saudi 
Arabia. 

(a) The Kuwait Liberation Medal is 
awarded by the Government of Saudi 
Arabia to members of the Armed Forces 
of the United States and authorized by 
DOD on January 3, 1992. 

(b) It is awarded to members of the 
Armed Forces of the U.S. who 
participated in Operation DESERT 
STORM between January 17, 1991 and 
February 28, 1991 in one or more of the 
following areas: Persian Gulf; Red Sea; _ 
_ Gulf of Oman; that portion of the 
Arabian Sea that lies north of 10 degrees 
north latitude and west of 68 degrees 
east longitude; the Gulf of Aden; or the 
total land areas of Iraq, Kuwait, Saudi 
Arabia, Oman, Bahrain, Qatar, and the 
United Arab Emirates. 

(c) To be eligible personnel must meet 
one of the following qualifications: 

(1) Be attached to or regularly serving 
for one or more days with an 
organization participating in ground or 
shore operations. 

(2) Be attached to or regularly serving 
for one or more days aboard a naval 
vessel directly supporting military 
operations. 

(3) Actually participate as a crew 
member in one or more aerial flights 
supporting military operations in the 
areas designated above. 

(4) Serve on temporary duty for 30 
consecutive days during the period 
January 17, 1991 to February 28, 1991 
under any of the criteria in paragraphs 
(b)(1) through (3) of this section. This 
time limit may be waived by HQ, USA 
HRC (AHRC-PDO-PA) for people 
participating in actual combat 
operations. 

(d) The eligibility period and 
geographic boundaries were specified 
by the Government of Saudi Arabia and 
may not be waived. 

(e) Posthumous award to the next of 
kin of any soldier who lost his or her 
life, while, or as a direct result of, 
participating in Operation DESERT 
STORM between January 17, 1991 and 


February 28, 1991, without regard to the’ 


length of such service, will be made by 
HQ, USA AHRC (AHRC-PDO-PA). 

(f) Thé Kuwait Liberation Medal, 
ribbon, and miniature medal are items 
of individual purchase. The Army 
accomplished an initial issue to eligible 
personnel from a one-time stock 


provided by the Government of Saudi 
Arabia in 1992. 

(g) Description. The medal is 125/s2 
inches in width and is described as 
follows: On a gold sunburst with ° 
stylized silver rays, a glob depicting the 
Arabian Peninsula encircled by a wreath 
of palm between a scroll in the base 
inscribed “Liberation of Kuwait’ and at 
the top a palm tree issuing from two 
diagonally crossed sabers, all gold. The 
ribbon is 1% inches wide and consists 
of the following stripes: °/s2 inch Old 
Glory Red 67156; */« inch black 67138; 
inch white stripe 67101; center 
inch irish green 67189; %ea inch white 
stripe 67101; % inch black 67138; and 
5/32 inch Old Glory Red. 


'§578.131 Kuwait Liberation Medal— 


Kuwait. 

(a) The Kuwait Liberation Medal is 
awarded by the Government of Kuwait 
to members of the Armed Forces of the 
United States and authorized by the 
DOD on August 7, 1995. 

(b) It is awarded to members of the 
Armed Forces of the U.S. who served in 
support of Operations DESERT SHIELD 
and DESERT STORM between August 2, 
1990 and August 31, 1993 in one or 
more of the following areas: the Arabian 
Gulf; the Red Sea; the Gulf of Oman; 
that portion of the Arabian Sea that lies 
north of 10 degrees north latitude and 
west of 68 degrees east longitude; the 
Gulf of Aden; or the total land areas of 
Iraq, Kuwait, Saudi Arabia, Omar, 
Bahrain, Qatar, and the United Arab 
Emirates. 

(c) To be eligible, personnel must 
meet one of the following qualifications: 

(1) Be attached to or regularly serving 
for one or more days with an 
organization participating in ground 
and/or shore operations. . 

(2) Be attached to or regularly serving 
for one or more days aboard a naval 
vessel directly supporting military 
operations. 

(3) Actually participate as a crew 
member in one or more aerial flights 
directly supporting military operations 
in the areas designated above. 

(4) Serve on temporary duty for 30 
consecutive days or 60 nonconsecutive 
days during the period August 2, 1990 
to August 31, 1993 under any of the 
criteria in paragraphs (c)(1) through (3) 
of this section. This time limit may be 
waived by HQ, USA HRC (AHRC-PDO- 


.PA) for soldiers participating in actual 


combat operations. 

(d) The eligibility period and 
geographic boundaries were specified 
by the Government of Kuwait and may 
not be waived. 

(e) Posthumous award to the next of 
kin of any soldier who lost his life, 


while, or as direct result of participating 
in Operations DESERT SHIELD/STORM 
between August 2, 1990 and August 31, 
1993, without regard to the length of 
such seryice, will be made by HQ, USA 
HRC (AHRC-PDO-PA). 

(f) The Government of Kuwait 
provided a one-time stock of the Kuwait 
Liberation Medal for initial issue to 
eligible personnel. 

(g) Description. A bronze metal and 
enamel, 1%6 inches in diameter 
suspended from a bar by a wreath. A 
obverse bears the Coat of Arms of the 
State of Kuwait. The Coat of Arms 
consists of the shield of the flag design 
in color superimposed on a falcon with 
wings displayed. The falcon supports a 
disk containing a sailing ship with the 
full name of the State written at the top 
of the disk. At the top of the medal is 
the inscription “‘1991 Liberation Medal” 
in Arabic letters. The reverse side is the 
map of Kuwait on a rayed background. 
The ribbon is the pattern of the flag of 
the State of Kuwait and consists of three 
equal stripes 2% inch each of the 
following colors: old glory red (cable 
67156), white (cable 67101), and irish 
green (cable 67189). A black trapezium 
is at top of the ribbon drape and service 
ribbon. 


§578.132 Republic of Korea War Service 
Medal. 

(a) The Republic of Korea War Service 
Medal (ROKWSM) was originally 
offered to the Armed Forces of the 
United States by the Ministry of 
Defense, Republic of Korea, on 
November 15, 1951. On 20 August 1999, 
the Assistant Secretary of Defense 
(Force Management & Policy) approved 


~ acceptance and wear of the medal for 


veterans of the Korean War. 

(b) Criteria. It is awarded to members 
of the U.S. Armed Forces who served in 
Korea and adjacent waters between June 
25, 1950 and July 27, 1953. The service 
prescribed must have been performed as 
follows: 

(1) While on permanent assignment; 
or ‘ 

(2) While on temporary duty within 
the territorial limits of Korea or on 
waters immediately adjacent thereto for 
30 consecutive days.or 60 
nonconsecutive days; or 

(3) While as crew members of aircraft, 
in aerial flight over Korea participating 
in actual combat operations or in 
support of combat operations. 

(c) Supply of the medal. The Air 


‘Force is the Executive Agency for the 


ROKWSM. Therefore, requests for 
award of the medal should be forwarded 
to the following address: HQ, Air Force 
Personnel Center, DPPPRK, 550 C Street 


17334 
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W, Suite 12, Randolph AFB, TX 78150- 
4612. 

(d) Order of precedence. Order of 
precedence for non-U.S. service medals 
and ribbons is determined by date of 
approval. Accordingly, the ROKWSM 
will be worn after the Kuwait Liberation 
Medal—Government of Kuwait. For the 
majority of Korean War veterans, the 
medal will be worn after the United 
Nations Medal or the Republic of 
Vietnam Campaign Medal, if they 
served during the Vietnam Conflict era. 

(e) Description. A gold six pointed 
_ star with rays, 37mm in diameter, 
superimposed by a white enameled star, 
42mm in diameter, overall in center a 
green disc, 18mm in diameter, with the 
outline of the Vietnamese country with 
a red flame of three rays between North 
and South Vietnam. On the reverse of 
the medal is a circle with a designated 
band containing the word “CHIEN- 
DICH” (Campaign) at the top and “BOI-— 
THINH” (Medal) at the bottom. Across 
the center of the circle is the word 
“VIET—-NAM”. The ribbon is 1° inches 
wide and consists of the following 
stripes: “6 inch gherkin green 67183; 
346 inch white 67101; 46 inch gherkin 
green 67183; % inch white 67101; 6 
inch gherkin green 67183; %6 inch 
white 67101; “6 inch gherkin green 
67183, and *16 inch white 67101. 


§578.133 Certificates for decorations. 

(a) Current issue. A certificate will be 
presented with each award of an 
authorized military decoration. In no 
case will a commander issue a 
certificate indicating award of a military 
decoration other than on the standard 
DA certificate for the awarded 
decoration. Awards certificates will be 
issued without reference to numbered 
oak leaf clusters. 

(b) Completion. Each certificate for 
award of the Legion of Merit (LM), 
Meritorious Service Medal (MSM), 
Army Commendation Medal (ARCOM) 
and Army Achievement Medal (AAM) 
will be completed by the awarding 
commander and will bear his or her 
personal signature in the lower right 


corner. The Permanent Orders number 
and date are typed on the line on the left 
side of the LM, MSM, ARCOM, and 
AAM certificates. The grade, name, and 
branch of service, together with the 
place and dates of the act, achievement, 
or service of the recipient, will be 
inserted on the certificate in the 
appropriate spaces. 

c) Replacement of Award 
Certificates—({1) Veterans and retirees. 
Veterans and retirees awarded U.S. 
military decorations to whom an 
appropriate certificate has not been 
issued may apply for such certificate by 


' writing to the appropriate office 


indicated in § 578.66. 

(2) Active duty soldiers. Active duty 
soldiers may request replacement 
certificate through command channels 
to the headquarters currently having 
authority to award the decoration for 
which certificate is required. Each 
request should include a copy of the 
orders announcing the award. The 
replacement certificate will be 
annotated with the original order 
number (for example, Per Permanent 
Orders XX~XX, January 1, 2000). 


§578.134 Certificate of Achievement. 

(a) Commanders may recognize 
periods of faithful service, acts, or 
achievements which do not meet the 
standards required for decorations by 
issuing to individual U.S. military 
personnel a DA Form 2442 (Certificate 
of Achievement) or a Certificate of 
Achievement of local design. 

(b) Certificates of Achievement will be 
issued under such regulations as the 
local commander may prescribe. 

(c) If a locally designed Certificate of 
Achievement is printed for use 
according to this regulation, it may bear 
reproductions of insignia. In the interest 
of economy, the use of color will be 
held to a minimum. 

(d) The citation on such certificates 
will not be worded so that the act of 
service performed appears to warrant 
the award of a decoration. 

(e) No distinguishing device is 
authorized for wear to indicate the 
receipt of a Certificate of Achievement. 


§ 578.135 _ Certificate of appreciation to 
employers. 

(a) To improve employer acceptance 
of the concept of military leave for © 
participation in Reserve Component 
training and to encourage employers to 
adopt liberal military leave policies, 
certificates of appreciation may be 
presented to employers who have 
wholeheartedly and consistently 
cooperated in granting military leave to 
employees. 

(b) The Commanding Generals, 
TRADOC, FORSCOM, State adjutants 
general, Army Reserve General Officer 
Commands, Corps, and the U.S. Army 
Military District of Washington are 
authorized to make this award. 


(c) Certificates will be presented by 
the awarding commander or by an 
authorized representative, as 
appropriate. 


§578.136 Certificates for badges. 


Commanders authorized-to award 
badges may issue, simultaneously, 
appropriate certificates of achievement 
to persons under their command who 
have qualified for the respective badges. 
The certificate also may bear a citation 
which will follow closely the prescribed 
eligibility requirements for the : 
respective badge. 


§578.137 Cold War Recognition 
Certificate. 


Public Law 105-85, Section 1084, 
established a Cold War Recognition 
Certificate to recognize all members of 
the Armed Forces and qualified Federal 
government civilian personnel who 
faithfully and honorably served the 
United States during the Cold War Era 
from September 2, 1945 to December 26, 
1991. The Cold War Recognition System 
homepage at https:// 
www.perscomonline.army.mil/tagd/ 
coldwar/default.htm announces the 
program and provides instructions for 
individual requests. 


[FR Doc. 06-2854 Filed 44-06; 8:45 am] 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion: from 
this list has no legal 
significance. 


RULES GOING INTO 
EFFECT APRIL 5, 2006 


AGRICULTURE 
DEPARTMENT 
Animal and Piant Health 
Inspection Service 
Plant pests: 

Aquatic snails; importation 


and interstate movement; 


permit requirements; 

published 4-5-06 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs: 

Ambient air quality 
standards, national— 
Transportation conformity; 

8-hour ozone and fine 
particular matter 
standards; criteria and 
procedures; published 
3-10-06 
Air quality planning purposes; 
designation of areas: _ 

South Dakota; published 3- 

6-06 


Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Novaluron; published 4-5-06 
Pyraclostrobin; published 4- 

5-06 


FEDERAL RESERVE 
SYSTEM 
Extension of Credit by Federal 

Reserve Banks (Regulation 

A): 

Primary and secondary 
credit; rates increase; 
published 4-5-06 

JUSTICE DEPARTMENT 
Annuity brokerage services; 
structured settlements 

entered into by U.S.; 

minimum qualifications; 

published 3-6-06 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Standard instrument approach 
procedures; published 4-5- 
06 


COMMENTS DUE NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Animal and Plant Health 

Inspection Service 

Plant-related quarantine, 
domestic: 


Mediterranean fruit fly; 
comments due by 4-14- 
06; published 2-13-06 [FR 
06-01302] 

AGRICULTURE 

DEPARTMENT 

Commodity Credit 

Corporation 

United States Warehouse Act: 
Cotton loans; comments due 

by 4-14-06; published 2- 

13-06 [FR 06-01284] 

AGRICULTURE 

DEPARTMENT 

Forest Service 

Oil and gas operations: 
Onshore Federal and Indian 

oil and gas leases; 

approval of operations 

(Order No.1); comments 

due by 4-12-06; published 

3-13-06 [FR 06-02371] 

AGRICULTURE 

DEPARTMENT 

Farm Service Agency 

United States Warehouse Act: 
Cotton loans; comments due 

by 4-14-06; published 2- 

13-06 [FR 06-01284] 

COMMERCE DEPARTMENT 

National Oceanic and 

Atmospheric Administration 

Fishery conservation and 
management: 

Atlantic highly migratory 
species— 

Atlantic bluefin tuna; 
comments due by 4-11- 
06; published 2-24-06 
[FR 06-01715] 

Northeastern United States 
fisheries— 

Atlantic sea scallop; 
comments due by 4-14- 
06; published 3-30-06 
[FR 06-03039] 

Northeast multispecies; 
comments due by 4-12- 
06; published 3-13-06 
[FR 06-02387] 

Summer flounder, scup 
and black sea bass; 
comments due by 4-11- 
06; published 3-27-06 
[FR E6-04403] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air programs: 

Ambient air quality 
standards, national— 
Particulate matter; 

comments due by 4-10- 
06; published 2-9-06 
[FR E6-01798] 

Air quality implementation 
plans; approval and 
promulgation; various 
States; air quality planning 


_ purposes; designation of 


areas: 


Arizona; comments due by 
4-13-06; published 3-14- 
06 [FR 06-02429] 

Air quality implementation 

plans; approval and 
promulgation; various 
States: 

Alabama; comments due by 
4-10-06; published 3-9-06 
[FR 06-02183] 

Texas; comments due by 4- 
10-06; published 3-10-06 
[FR 06-02316] 

Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Boscalid; comments due by 

4-10-06; published 2-8-06 
[FR 06-01170] 

Imazethapyr; comments due 
by 4-10-06; published 2-8- 
06 [FR 06-01036] © 

Solid waste: 


State underground storage 
tank program approvals— 
Indiana; comments due by 

4-11-06; published 3-22- 
06 [FR E6-04145] 
Toxic substances: 

Chemical imports and 
exports; export notification 
reporting requirements; 
comments due by 4-10- 
06; published 2-9-06 [FR 
E6-01797] 

Lead; renovation, repair, 
and painting program; 
hazard exposure 
reduction; comments due 
by 4-10-06; published 1- 
10-06 [FR 06-00071} 
Eéonomic analysis; 

comments due by 4-10- 
06; published 3-2-06 
[FR E6-02940] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common carrier services: 

Customer proprietary 
network information; 
comments due by 4-14- 
06; published 3-15-06 [FR 
06-02423] 

Practice and procedure: 

Regulatory fees (2006 FY); 
assessment and 
collection; comments due 
by 4-14-06; published 4-6- 
06 [FR 06-03201] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 

Food additives: 

Direct food additives—- 

Glycerides and 
polyglycides; comments 
due by 4-12-06; 
published 3-13-06 [FR 
06-02354] 


Medical devices: 


Immunology and 
microbiology devices— 
Herpes simplex virus 

(Types tand 2) 
serological assays; 
reclassification; 
comments due by 4-10- 
06; published 1-9-06 
[FR 06-001 73] 
HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Ports and waterways safety; 
regulated navigation areas, 
safety zones, security 
zones, etc.: 

Commencement Bay, 
Tacoma, WA; Middle 
Waterway EPA superfund 
cleanup site; comments 
due by 4-12-06; published 
3-13-06 [FR E6-03534] 

Regattas and marine parades: 

Maryland Swim for Life; 
comments due by 4-10- 
06; published 2-9-06 [FR 
E6-01740] 

INTERIOR DEPARTMENT 
Land Management Bureau 
Oil and gas operations: 

Onshore Federal and Indian 
oil and gas leases; 
approval of operations 
(Order No.1); comments 
due by 4-12-06; published 
3-13-06 [FR 06-02371] 

INTERIOR DEPARTMENT 

Fish and Wildlife Service 

Endangered and threatened 
species 

Critical habitat 
designations— 

White sturgeon; Kootenai 
River population; 
comments due by 4-10- 
06; published 2-8-06 
[FR 06-01091] 

Endangered and threatened 
species: 

Findings on petitions, etc.— 
Island marble butterfly; 

comments due by 4-14- 
06; published 2-13-06 
[FR E6-01930] 

Polar bear; comments due 
by 4-10-06; published 
2-9-06 [FR 06-01226] 

Gray wolf; Northern Rocky 
Mountain population; 
comments due by 4-10- 
06; published 2-8-06 [FR 
06-01 102] 

INTERIOR DEPARTMENT 
Minerais Management 
Service 

Royalty management: 

Indian oil valuation; 
comments due by 4-14- 
06; published 2-13-06 [FR 
06-01285] 
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LABOR DEPARTMENT 
Employment and Training 


. Administration 


Aliens; permanent employment 
in U.S.; labor certification: 
Fraud and abuse incentives 

and opportunities 
reduction; program 
integrity enhancement; 
comments due by 4-14- 
06; published 2-13-06 [FR 
06-01248] 

SECURITIES AND 

EXCHANGE COMMISSION 

Investment companies: 
Redeemable securities; 

mutual fund redemption 
fees; comments due by 4- 
10-06; published 3-7-06 
[FR E6-03164] 

Securities, etc: 

Executive and director 
compensation, etc.; 
disclosure requirements; 
comments due by 4-10- 
06; published 2-8-06 [FR 
06-00946] 

TRANSPORTATION 

DEPARTMENT 

Workplace drug and alcohol 
testing programs: 

Substance abuse 
professional; credential 
requirement; comments 
due by 4-10-06; published 
3-10-06 [FR E6-03334] 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Airworthiness directives: 
Airbus; comments due by 4- 

10-06; published 3-9-06 
[FR E6-03345] 

Boeing; Open for comments 
until further notice; 
published 8-16-04 [FR 04- 
18641] 

Bombardier; comments due 
by 4-13-06; published 3- 
14-06 [FR E6-03567] 

British Aerospace; 
comments due by 4-10- 
06; published 2-9-06 [FR 
06-01149] 

Empresa Brasileira de 
Aeronautica S.A. 
(EMBRAER); comments 
due by 4-13-06; published 
3-14-06 [FR E6-03563] 

McDonnell Douglas; 
comments due by 4-10- 
06; published 3-14-06 [FR 
E6-03565] 

Pacific Aerospace Corp. 
Ltd.; comments due by 
12-06; published 3-10-06 
[FR E6-03442] 

Raytheon; comments due by 
4-10-06; published 2-6-06 
[FR E6-01562] 


RECARO Aircraft Seating 
GmbH & Co.; comments 
due by 4-10-06; published 
2-8-06 [FR E6-01688] 

Rolls-Royce plc; comments 
due by 4-10-06; published 
2-9-06 [FR 06-01145] 

Turbomeca S.A.; comments 
due by 4-10-06; published 
3-9-06 [FR E6-03352] 

Airworthiness standards: 
Special conditions— 

Cessna Aircraft Co. Model 
208B airplanes; 
comments due by 4-14- 
06; published 3-15-06 - 
[FR 06-02491] 

Class E airspace; comments 
due by 4-13-06; published 
2-27-06 [FR 06-01761] 

TRANSPORTATION 

DEPARTMENT 

Maritime Administration 

Maritime Security Program: 
Maintenance and Repair 

Reimbursement Pilot 
Program; comments due 
by 4-10-06; published 2-8- 

06 [FR E6-01691] 


TRANSPORTATION 
DEPARTMENT 
National Highway Traffic 
Safety Administration 
Civil monetary penalties; 
inflation adjustment; 
comments due by 4-10-06; 
published 3-9-06 [FR E6- 
03307] 
Motor vehicle safety 
standards: 
Air brake systems; 
comments due by 4-14- 
06; published 12-15-05 
_[FR 05-24070}] 
TREASURY DEPARTMENT 
Practice and procedure: 
Practice before Internal 
Revenue Service; public 
hearing; comments due 
by 4-10-06; published 2-8- 
06 [FR 06-01 106] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at http:// 
www.archives.gov/federal- 
register/laws.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 


Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 


(phone, 202-512-1808). The 


text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.R. 1287/P.L. 109-184 

To designate the facility of the 
United States Postal Service 
located at 312 East North 
Avenue in Flora, lilinois, as 
the “Robert T. Ferguson Post 
Office Building”. (Mar. 20, 
2006; 120 Stat. 292) 

H.R. 2113/P.L. 109-185 

To designate the facility of the 
United States Postal Service 
located at 2000 McDonough 
Street in Joliet, lilinois, as the 
“John F. Whiteside Joliet Post 
Office Building”. (Mar. 20, 
2006; 120 Stat. 293) 

H.R. 2346/P.L. 109-186 

To designate the facility of the 
United States Postal Service 
located at 105 NW Railroad 
Avenue in Hammond, 
Louisiana, as the “John J. 
Hainkel, Jr. Post Office 
Building”. (Mar. 20, 2006; 120 
Stat. 294) ; 

H.R. 2413/P.L. 109-187 

To designate the facility of the 
United States Posial Service 
located at 1202 1st Street in 
Humble, Texas, as the “Lillian 
McKay Post Office Building”. 
(Mar. 20, 2006; 120 Stat. 295) 
H.R. 2630/P.L. 109-188 

To redesignate the facility of 
the United States Postal 
Service located at 1927 
Sangamon Avenue in 
Springfield, Illinois, as the 
“J.M. Dietrich Northeast 
Annex”. (Mar. 20, 2006; 120 
Stat. 296) 

H.R. 2894/P.L. 109-189 

To designate the facility of the 
United States Postal Service 
located, at 102 South Walters 
Avenue in Hodgenville, 
Kentucky, as the “Abraham 
Lincoin Birthplace Post Office 
Building”. (Mar. 20, 2006; 120 
Stat. 297) 

H.R. 3256/P.L. 109-190 

To designate the facility of the 
United States Postal Service 
located at 3038 West Liberty 
Avenue in Pittsburgh, 
Pennsylvania, as the 
“Congressman James Grove 
Fulton Memorial Post Office 
Building”. (Mar. 20, 2006; 120 
Stat. 298) 

H.R. 3368/P.L. 109-191 

To designate the facility of the 
United States Postal Service 


located at 6483 Lincoin Street 
in Gagetown, Michigan, as the 
“Gagetown Veterans Memorial 
Post Office”. (Mar. 20, 2006; 
120 Stat. 299) 

H.R. 3439/P.L. 109-192 

To designate the facility of the 
United States Postal Service 
located at 201 North 3rd 
Street in Smithfield, North 
Carolina, as the “Ava Gardner 
Post Office”. (Mar. 20, 2006; 
120 Stat. 300) : 
H.R. 3548/P.L. 109-193 

To designate the facility of the 
United States Postal Service 
located on Franklin Avenue in 
Pearl River, New York, as the 
“Heinz Ahimeyer, Jr. Post 
Office Building”. (Mar. 20, 
2006; 120 Stat. 301) 

H.R. 3703/P.L. 109-194 

To designate the facility of the 
United States Postal Service 
located at 8501 Philatelic 
Drive in Spring Hill, Florida, 
as the “Staff Sergeant Michael 
Schafer Post Office Building”. 
(Mar. 20, 2006; 120 Stat. 302) 
H.R. 3770/P.L. 109-195 

To designate the facility of the 
United States Postal Service 
located at 205 West 
Washington Street in Knox, 
Indiana, as the “Grant W. 
Green Post Office Building”. 
(Mar. 20, 2006; 120 Stat. 303) 
H.R. 3825/P.L. 109-196 

To designate the facility of the 
United States Postal Service 
located at 770 Trumbull Drive 
in Pittsburgh, Pennsylvania, as 
the “Clayton J. Smith 
Memorial Post Office 
Building”. (Mar. 20, 2006; 120 
Stat. 304) 

H.R. 3830/P.L. 109-197 

To designate the facility of the 
United States Postal Service 
located at 130 East Marion 
Avenue in Punta Gorda, 
Florida, as the “U.S. 
Cleveland Post Office 


Building”. (Mar. 20, 2006; 120 


Stat. 305) 
H.R. 3989/P.L. 109-198 
To designate the facility of the 


_ United States Postal Service 


located at 37598 Goodhue 
Avenue in Dennison, 
Minnesota, as the “Albert H. 
Quie Post Office”. (Mar. 20, 
2006; 120 Stat. 306) 

H.R. 4053/P.L. 109-199 

To designate the facility of the 
United States Postal Service 
located at 545 North Rimsdale 
Avenue in Covina, California, 
as the “Lillian Kinkella Keil 
Post Office”. (Mar. 20, 2006; 
120 Stat. 307) 

H.R. 4107/P.L. 109-200 ‘ 
To designate the facility of the 
United States Postal Service 


= 

} 
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located at 1826 Pennsylvania 
Avenue in Baltimore, 
Maryland, as the “Maryland 
State Delegate Lena K. Lee 
Post Office Building”. (Mar. 
20, 2006; 120 Stat. 308) 

H.R. 4152/P.L. 109-201 
To-designate the facility of the 
United States Postal Service 
located at 320 High Street in 
Clinton, Massachusetts, as the 
“Raymond J. Salmon Post 

- Office”. (Mar. 20, 2006; 120 
Stat. 309) 

H.R. 4295/P.L. 109-202 

To designate the facility of the 
United States Postal Service 
located at 12760 South Park 
Avenue in Riverton, Utah, as 
the “Mont and Mark 
Stephensen Veterans 
Memorial Post Office 
Building”. (Mar. 20, 2006; 120 
Stat. 310) 

S. 2089/P.L. 109-203 

To designate the facility of the 
United States Postal Service 
located at 1271 North King 
Street in Honolulu, Oahu, 


Hawaii, as the “Hiram L. Fong 
Post Office Building”. (Mar. 
20, 2006; 120 Stat. 311) , 

S. 2320/P.L. 109-204 

To make available funds 
included in the Deficit 
Reduction Act of 2005 for the 
Low-Income Home Energy 
Assistance Program for fiscal 
year 2006, and for other 
purposes. (Mar. 20, 2006; 120 
Stat. 312) 

H.R. 1053/P.L. 109-205 

To authorize the extension of 
nondiscriminatory treatment 
(normal trade relations 
treatment) to the products of 
Ukraine. (Mar. 23, 2006; 120 
Stat. 313) 

H.R. 1691/P.L. 109-206 

To designate the Department 
of Veterans Affairs outpatient 
clinic in Appleton, Wisconsin, 
as the “John H.. Bradley 
Department of Veterans Affairs 
Outpatient Clinic”. (Mar. 23, 
2006; 120 Stat. 315) 

S. 2064/P.L. 109-207 

To designate the facility of the 
United States Postal Service 


located at 122 South Bill 
Street in Francesville, Indiana, 
as the Malcolm Melville “Mac” 
Lawrence Post Office. (Mar. 
23, 2006; 120 Stat. 316) 


S. 2275/P.L. 109-208 


National Flood Insurance 
Program Enhanced Borrowing 
Authority Act of 2006 (Mar. 
23, 2006; 120 Stat. 317) 


H.R. 4826/P.L. 109-209 


To extend through December 
31, 2006, the authority of the 
Secretary of the Army to 
accept and expend funds 
contributed by non-Federal 
public entities to expedite the 
processing of permits. (Mar. 
24, 2006; 120 Stat. 318) 


S. 1184/P.L. 109-210 


To waive the passport fees for 
a relative of a deceased 
member of the Armed Forces 
proceeding abroad to visit the 
grave of such member or to 
attend a funeral or memorial 
service for such member. 
(Mar. 24, 2006; 120 Stat. 319) 


S. 2363/P.L. 109-211 


To extend the educational 
flexibility program under 
section 4 of the Education 
Flexibility Partnership Act of 
1999. (Mar. 24, 2006; 120 
Stat. 320) 
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